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 I 

Human Rights of Refugee Children 

in light of the Multilevel System 

 

Thais Rivera Barreto*  

 

Abstract 

This paper analyses the human rights of unaccompanied refugee minors in the European 

Union current situation. The analysis regards especially how the unaccompanied minors 

have their best interest considered and enforced by the European multilevel system. 

Recently, the European Union is facing an unprecedented refugee crisis. In face of this 

crisis, the human rights of refugees are being undermined. Unaccompanied refugee 

children are enduring an even higher hardship due to their vulnerability. The EU and the 

Member States measures to deal with such human rights crisis have several gaps 

regarding its implementation and protection standards. Thus, in this context the European 

human rights multilevel system – the Member States, EU and Council of Europe – shall 

overcome these gaps and ensure that the best interest of the child and the human rights of 

unaccompanied minors are both enforced. 

 

Keywords: unaccompanied minors; refugee crisis; multilevel system; European Union; 

best interest of the child; protection gaps; human rights; children rights; Council of 

Europe; Common European Asylum System.  
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1. Introduction  

 

The unprecedented refugee crisis in Europe is a recurrent topic 

in the media nowadays. The scenes of refugees, and 

particularly children, dying while crossing the Mediterranean in 

2015 shocked the world. The current crisis is not only a 

migration crisis, it also represents a humanitarian disaster for 

many reasons.  

Some of these reasons are the violence, starvation and the 

Syrian war which the refugees fled from. Millions of people tried 

to escape from this violent civil war to find a safe shelter. First, 

they tried to flee to the neighbour countries, but the situation 

there offered them little or even no hope. So, these people 

looked for a safe shelter in Europe.1  The Syrian displaced 

persons have joined the existing patterns of refugees making 

their way towards Europe from “other war-torn or famine-struck” 

places of the globe, as Afghanistan and Iraq.2  

Another reason is the high number of deaths during the perilous 

traverse of the Mediterranean.3The responses of some 

European Union (hereinafter EU) member states are also 

intensifying the refugees’ hardship and violate even more their 

rights.4  

                                                           
1
 Letter written by the First Vice-President Frans Timmermanns sent to the PdVA.  

2
 Court of Justice of the European Union (2017), Opinion of Advocate General 

Sharpston, para 7.  
3
 In 2015 an average of 3,770 people died or were reported missing in the 

Mediterranean Sea.  
4
 E.g. “In September 2015 Germany reinstated border controls with Austria after 

having received hundreds of thousands of people in a few days. On 15 September 

2015 Hungary closed its border with Serbia. On 16 October 2015 Hungary erected a 

fence along its border with Croatia. On 11 November 2015 Slovenia started to erect 

a fence along its border with Croatia. In December 2015 Austria erected a fence at 

the main border crossing with Slovenia. Austria had meanwhile temporarily 

reintroduced controls at internal borders on 16 September 2015.” Court of Justice of 

the European Union (2017), Opinion of Advocate General Sharpston, paras 12-16.  

Moreover, “poor living conditions, a sudden spate of deaths and a "complete loss of 
hope" are exacerbating mental health issues and leading to suicide attempts and self-
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These adversities are even more severe regarding children, 

due to their physical and psychological immaturity and their 

vulnerability. However, the number of children in migration who 

arrived in the European Union – many of whom are 

unaccompanied – has dramatically augmented. In 2015 and 

2016, an average of “30% of asylum applicants in the European 

Union were children.”5 

These children are particularly exposed to risks and are often 

“suffering from extreme forms of violence, exploitation, 

trafficking in human beings, physical, psychological and sexual 

abuse before and/or after their arrival on EU territory.”6  

The European multilevel system needs to deal with the above-

mentioned issues and shortcomings in order to effectively 

enshrine the refugees’ human rights and the specific needs and 

special protection of the more vulnerable persons, as the 

unaccompanied children.   

In light of this dramatic humanitarian crisis, the purpose of this 

thesis is analysing if and how the unaccompanied minors have 

their best interest considered and enforced by the European 

multilevel protection. To achieve this objective, it is fundamental 

to underpin the current refugee crisis, the European multilevel 

system and the rights of the children, specially the right to have 

his or her best interest considered.  

Therefore, at first, the present article will analyse the current 

situation of refugees in the EU and, particularly, the conjuncture 

of children refugee. The European legal spheres of asylum law 

                                                                                                                                        
harm in the Moria refugee camp on the Greek island of Lesvos.” The Middle East 
Eye.  
According to the Independent in January 2017 “Humanitarian organisations have 
condemned European governments for leaving refugees to “freeze to death” as the 
continent is gripped by a deadly cold snap.” The Independent.  
5
 European Commission, COM (2017) 211 final, p.2.   

6
 Ibid. p. 2 
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will also be discussed. Then, it is essential to examine the 

human rights’ multilevel protection in Europe and the interplay 

between its three different levels – national, supranational and 

international. Thus, the human rights protection in the national, 

European Union and European Convention on Human Rights 

will be studied. However, only the European Union and 

Convention level will be emphasized.  

Further, the rights of the children will be object of discussion, 

especially regarding the principle and rule of the best interest of 

the children, the right to family life and the right to development 

and survival. Afterwards, the guarantee of these rights in each 

level of protection will be underpinned.  

Finally, a critical analysis of the protection of the 

unaccompanied minors under the European multilevel will be 

elaborated. For this reason, the relevant legislative framework 

and its enforcement and implementation reality will both be 

approached.  

 

2. The Present Situation of Refugees in Europe 

2.1 The Refugee Crisis   

This section will address the current refugee crisis in Europe. 

First, statistic data regarding how many refugees and asylum 

seekers have come to the European Union between 2014 and 

2016 will be provided.  

Then, some terminological elucidations concerning what is a 

refugee, what is an asylum seeker and what is a person eligible 

for subsidiary protection in Europe, will be made. Finally, some 

legal instruments related to refugees’ rights and policies in 

Europe will be approached, specially, regarding the EU Asylum 

System.   
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Since 2014, Europe is experiencing the highest mass 

movement of people after the Second World War.7 In 2014, two 

hundred eighty thousand persons arrived by land and by sea. 

Such number, naturally, does not include the people who were 

undetected.8  

In 2015, according to the International Organization for 

Migration (hereinafter IOM) this number increased to more than 

1,046,600 migrants. In this year, more than 3,770 persons were 

reported to have died while trying to cross the Mediterranean 

Sea. 9  

The IOM also reports that an estimated number of 204,311 

migrants and refugees entered Europe by sea between 1st 

January and 29th May 2016. They have arrived in Italy, Greece, 

Cyprus and Spain.10 For this whole year, the Eurostats 

database has registered that the total number of first time 

asylum applications for the EU member states (plus Norway 

and Switzerland) was 1,233,340.11 This number does not 

comprise the migrants that have not applied for asylum.  

In the first quarter of 2017 164 500 persons required asylum for 

the first time in the EU. Most of these asylum seekers (22 500 

persons) escaped from the war in Syria. The second nationality 

that leads the applications was Afghan (which consists in 

12.500 applications), followed by 11.500 Nigerian asylum 

applications.12  

2.1.1 Who qualifies to be a refugee?  

                                                           
7
 European Commission (2016).  

8
 BBC. 

9
 Ibid. 

10
 International Migration Organization. 

11
 British Refugee Council.  

12
 Eurostat.  
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Asylum seekers are persons who seek international protection 

on the ground that they cannot return or be returned to their 

country of origin due to the fact that they have a well-founded 

fear of persecution or are at danger of being ill-treated or being 

subjected to other severe harm.13 

The EU law defines asylum seekers as “applicants for 

international protection”. The Union’s law proscribes the 

refoulment of any asylum seeker until a decision on the asylum 

application is adopted. Thus, the presence of asylum seekers in 

the European Union MS is lawful, in light of article 9 (1) of the 

Asylum Procedures Directive (2013/32/EU). 14 This provision 

determines that asylum seekers are allowed to remain in the 

MS for the purpose of the procedure, until the responsible 

authority has taken a decision15, though some exceptions exist, 

remarkably “for subsequent applications16”.  

The EU Qualification Directive (2011/95/EU) approaches the 

definition of refugee in its article 2 (d):  

“‘refugee’ means a third-country national who, owing to a well-

founded fear of being persecuted for reasons of race, religion, 

nationality, political opinion or membership of a particular social 

group, is outside the country of nationality and is unable or, owing to 

such fear, is unwilling to avail himself or herself of the protection of 

that country, or a stateless person, who, being outside of the country 

of former habitual residence for the same reasons as mentioned 

above, is unable or, owing to such fear, unwilling to return to it, and to 

whom Article 1217 does not apply.”18 

                                                           
13

 Fundamental Rights Agency/ Council of Europe (2014), p. 43.  
14

 Ibid, p. 43.  
15

 Asylum Procedures Directive (2013/32/EU), article 9 (1).  
16

 Fundamental Rights Agency/ Council of Europe (2014), p. 43.  
17

 Article 12 refers to the situations that excluded people from been refugees, such as 

committing a crime against peace, a war crime, or a crime against humanity and be 

“under protection or assistance from organs or agencies of the United Nations other 
than the United Nations High Commissioner for Refugees.” 
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This Directive is part of the Common European Asylum System 

(Hereinafter CEAS), which is based in the two cornerstones of 

the international legal framework on refugee’s protection, the 

Geneva Convention of 1951 regarding to the status of refugees 

and its supplementary New York Protocol of 31st January 1967. 

19 

2.1.2 Refugee Status  

The Qualification Directive’s article 2 also establishes other 

relevant concepts, as of the subsidiary protection and of the 

refugee status. Subsidiary protection covers in its scope 

persons from third-countries or stateless persons, who, albeit 

do not qualify as refugees, if return to their country of origin or 

former residence (in the case of stateless persons) would face 

a real danger of suffering a grave harm. The refugee status 

“means the recognition by a Member State of a third-country 

national or a stateless person as a refugee”20   

It is important to clarify that the recognition of a person as a 

refugee has a declaratory character. Thereby, a person is a 

refugee as soon as he or she fulfils the conditions contained in 

the legal definition. This happens prior to the moment he or she 

is formally recognized as a refugee by a MS (and has his or her 

refugee status declared). Such declaratory character is 

confirmed by the Qualification Directive. 21 

Furthermore, The EU Charter for Fundamental Rights 

guarantees the right to asylum in its article 18, people who 

“qualify for asylum have the right to have this status 

recognised”.  Articles 13 and 18 of the Qualification Directive 

give those people who have fulfilled the criteria for being 

                                                                                                                                        
18

 Article 2(d), Qualification Directive. 
19

 Qualification Directive, preamble paras 3 and 4.  
20

 Qualification Directive, article 2.  
21Boeles, Pieter/ den Heijer, Maarten/  Lodder, Gerrie den / Wouter, Kess, p. 298. 
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refugees or being under subsidiary protection, respectively, an 

expressed right to be granted the status of refugee or 

subsidiary protection.22
  

Under the European Convention on Human Rights (hereafter 

ECHR) there is no definition of what is a refugee or asylum 

seeker, neither is the right to asylum or to be granted the status 

of refugee guaranteed. The European Court on Human Rights 

(hereinafter ECtHR) can solely examine whether the removal of 

an alien would subject him or her to a real risk of treatment 

contrary to some23 ECHR provisions.24 Nevertheless, The 

Strasbourg Court (ECtHR) advance in the asylum protection 

through its jurisprudence.25  

2.2 Asylum law in Europe 

This sub-section will succinctly address the asylum law in 

Europe. In the European Union jurisdiction, there are different 

legal spheres providing rules relating to asylum: there is the 

national legislation of the EU member states, the EU asylum 

law and the treaties concluded under the Council of Europe. 

Furthermore, there is the international universal framework – 

the treaties concluded within the UN framework – and bilateral 

and multilateral treaties concluded by the Union MS. These two 

last spheres will not be further discussed due to the limited 

scope of the present thesis26 

                                                           
22

 Fundamental Rights Agency/ Council of Europe (2014), p. 45. 
23

 Especially article 3 ECHR, which prohibits torture and an “inhuman or degrading 
treatment or punishment.” Article 3, ECHR.  
24

 Fundamental Rights Agency/ Council of Europe (2014), p. 45 
25

 This Court had determined, through its law case, that in some circumstances the 

refoulment of aliens would not be possible. In light of the Convention’s article 3, 
this Court established the prohibition of an extradition that would give rise to 

exposure to ill-treatment.  Furthermore, the ECtHR, established in view of the rights 

to life, granted under article 2 ECHR, the protection against refoulment. This Court 

has also determined the absolute nature of prohibition of return to torture in the case 
Saadi v. Italy, 2008.  Ibid, p. 61. 
26Boeles, Pieter/ den Heijer, Maarten/ Lodder, Gerrie den / Wouter, Kess, pp. 21 

and 22  
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2.2.1 (Between) the EU and the Member States spheres 

The asylum law is one particular aspect of the Migration Law27. 

The migration law and policy are part of the EU competence to 

establish the Area of Freedom Security and Justice (hereinafter 

AFSJ). According article 4 (2) (j) of TFEU the Union shares a 

competence with the MS regarding AFSJ. However, differently 

to other areas in which the Union has a shared competence, 

the MS have a large discretion in the AFSJ framework.28  

The EU migration law is not completely harmonized, and, 

additionally, a considerable part of the measures adopted under 

EU level allows the MS to have discretion. This reflects in a 

non-homogeneous domestic migration – and consequently 

asylum – regime between the Member States.29  

2.2.1.1 The Common European Asylum System 

Under the auspices of the Treaty of Amsterdam (1999) the EU 

started to develop what came to be the CEAS. The Treaty of 

Nice (2001) determined that the Council should adopt some 

minimum standards and criteria to determine which MS would 

be responsible for asylum applications. With the Treaty of 

Lisbon, the measures on asylum were changed into a common 

asylum policy.  

This policy pursued the establishment of a common system 

containing uniform status and procedures, which includes a 

uniform status of asylum and subsidiary protection. It also 

                                                           
27

 Migration law provides a legal framework regarding voluntary migration and 

forced migration (e.g. asylum protection and protection of victims of human 

trafficking). 
28

 Azoulai, Loïc / Vries,  Karin de, p. 5.  
29Boeles, Pieter/ den Heijer, Maarten/  Lodder, Gerrie den / Wouter, Kess, p. 29.  
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comprehends criteria and mechanisms for resolve which MS is 

in charged to considering an application. 30 

The constitutional basis of the CEAS are articles 67(2)31 and 78 

of the Treaty of Functioning of The European Union (hereinafter 

TFEU) and, the above mentioned, article 18 of the CFREU.32  

Article 78 determines the creation of the CEAS, which has to 

observe the MS obligations under the Geneva Convention of 

1951 and ensure the compliance with the principle of non-

refoulement.33
 Furthermore, this asylum policy must respect 

other relevant international treaties, such as the European 

Convention on Human Rights and the United Nations 

Convention on the Rights of the Child (UNCRC).   

Moreover, article 78 differentiates asylum protection and 

subsidiary protection. The former concept refers to the 

protection of refugees, the latter regards the “protection of 

persons under human rights treaties of general applicability.”34  

The personal scope of CEAS only covers nationals of third-

countries35and stateless persons who apply for international 

protection, which in light of the Qualification Directive, includes 

refugee status and subsidiary protection status.36  

The pivotal legal acts adopted under the CEAS framework are:  

the above noted Qualification Directive, the Reception 

Conditions Directive,37 the Asylum Procedures Directive38. the 

                                                           
30

 European Parliament (2017).  
31

 According to article 67(2) TFEU: The Union “shall frame a common policy on 
asylum, immigration and external border control, based on solidarity between 

Member States, which is fair towards third-country nationals.” 
32

 Nuno Piçarra  
33

Fundamental Rights Agency/ Council of Europe (2014), p. 35 and 64 
34

 Boeles, Pieter/ den Heijer, Maarten/  Lodder, Gerrie den / Wouter, Kess p. 250 
35

 Non-EU Member States.  
36

 Boeles, Pieter/ den Heijer, Maarten/  Lodder, Gerrie den / Wouter, Kess, pp. 250 

and 252  
37

 Directive 2013/33/EU. 
38

 Directive 2013/32/EU. 
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Dublin Regulation and the EURODAC Regulation.39 These 

three directives set only minimum standards, thus the MS can 

provide a more extensive protection.40   

2.2.1.2 Notes on the CEAS’ and its implementation 

In this section, some notes regarding how the CEAS is being 

implemented and its consequences for the refugee’s rights and 

protection will be formulated. Nevertheless, the analysis will be 

brief and prompt due to the limited scope of this thesis.  

The framework for the European asylum policy was significantly 

reinforced after the recast of its main instruments (e.g. the 

recast of the Dublin System in 2013, the Dublin III and the 

recast Reception Condition Directive). However, the CEAS still 

has numerous protective gaps41 and the adoption of further 

legislation and further harmonization is still necessary. Fifteen 

years of CEAS harmonization have not been able to prevent 

enormous discrepancies in the asylum practices in the MS.42 

The CEAS certainly has its achievements, and its recast 

directives and regulation have brought some advances. As, e.g. 

the improvements regarding family unification and vulnerable 

groups protection under Dublin III43, which will be further 

addressed in the section 5.1. Nevertheless, when it comes to 

the CEAS implementation (or lack of due implementation by 

some MS) there are some shortcomings, as it will be examined 

in section 5.  

                                                           
39

 Regulation (EU) No 603/2013. 
40

 Wollmer, Anna. 
41

 For instance, one of the CEAS shortcomings is the different treatments between 

refugees and persons subjected to subsidiary protection. Albeit their need from 

international protection have different causations, both categories have the same 

needs regarding housing, health care and other basic human rights. Pollet, Kriss pp. 

75 and 76.  
42

 Ibid, pp. 74 and 75. 
43

 Brandl, Ulrike, p. 158.  
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The Dublin III, likewise the Dublin Regulation of 2003, has 

governed the responsibility allocation of asylum seekers among 

the MS.44 Its foremost aim is to provide a clear method to 

determine which MS is responsible to analyse an asylum 

application, in order to prevent that the same asylum applicant 

makes multiple applications in different Member States.45  

The Dublin allocation follow 3 general principles, which are 

hierarchic. The first listed provision that matches the applicant 

situation determines which MS will be responsible. The first 

principle regards a special safeguard for unaccompanied 

minors and applicants who have family members already living 

in the EU. According to the second principle, the MS 

responsible is the one that has facilitated the legal entry into the 

Union (e.g. by issuing a residence document or a visa)46. The 

third principle appoints that the MS responsible is the one in 

which the asylum seeker has unlawfully entered.47 This third 

criterion imposes a significant higher burden for the MS that 

have an external border.48 

The Dublin System is claimed by some authors as the 

cornerstone of the CEAS. In contrast, other authors highlight 

the significant problems that have been documented in this 

system’s operation, which includes the negative impact on the 

lives of many asylum-seekers and its “failure to further the 

objective of solidarity and fair sharing of responsibility for 

asylum within the EU the Treaties required.”49   

                                                           
44

 Maiani, Francesco, p. 103.  
45

 Garlick, Madeline, p. 161.  
46

 Boeles, Pieter/ den Heijer, Maarten/ Lodder, Gerrie den / Wouter, Kess, pp. 258 

and 259. 
47

 Ibid, p. 259. 
48

 Linos-Alexandre Sicilianos, p. 5.  
49

 Garlick, Madeline, p. 160.  
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“The Dublin System is considered one of the most 

controversial50 aspects of the asylum law”, particularly by virtue 

of the different standards on reception in the different MS51. 

Due to the absence of any mechanism that monitors the inter-

regional distribution of refugees, the Member States are 

engaged in a race to the bottom competition.52 So, if a benefit is 

reduced in one MS, the other MS tend to reduce it as well to 

avoid the burden of having more refugees. “This race to the 

bottom creates an additional hardship to the refugees, what 

could be prevented by a more coordinated system.”53  

Furthermore, certain MS apparently aim “to keep their 

contribution to asylum protection as low as possible.”54 

Additionally, the EU law standards are not effectively 

implemented by some MS55. These two factors also impair the 

asylum seeker and refugee’s rights.   

Part of the relevant literature56 alludes that the recent years 

evidences57 suggest that the Dublin System is failing to achieve 

its explicit aims and many issues are flowing from its effective 

implementation. It is not apparent that it provides MS with a 

                                                           
50Di Filippo, Marcello.  
51

 Boeles, Pieter/ den Heijer, Maarten/ Lodder, Gerrie den / Wouter, Kess, p. 257.  
52

 “The rising influx of people seeking international protection in Europe has led to 

efforts among some European states to reduce their attractiveness as countries of 

refuge. (…) In Austria, for example, the amendments of the Asylum Act that entered 
into force on 1 June 2016 bring along two major restrictions: refugees who apply for 

family reunification now generally must prove that they have adequate 

accommodation, sickness insurance and stable and regular resources (cf Article 7 

Family Reunification Directive) unless the application is submitted within three 

months from the date of granting of refugee status.” Czech, Philip, p.1. 
53

 Altemeyer-Bartscher/ Holtemöller/Lindner/Schmalzbauer, Götz Zeddies, p. 220 
54 Ibid, p. 220 and 221.  
55

 Garlick, Madeline, p. 160 and 161.  
56

 E.g. Garkick (2016) and Hruschka (2017). 
57

 In this way, Constantin Hruschka adds that: “The Dublin system has been 
declared dead on numerous occasions over the past decade. It has proven to be 

highly dysfunctional from the beginning, as the allocation of responsibility did not 

have the intended effects (i.e. the prevention of “refugees in orbit” and of “asylum 
shopping”). Nevertheless, Dublin procedures and Dublin transfers are still taking 

place and the system is still operating. It will continue as the Commission proposal 

released on 4 May 2016 is a change in the continuity rather than the reform 

necessary for a more workable and efficient system.” Hruschka, Constantin, p. 1. 
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reliable and rapid responsibility allocation or asylum seekers 

“with timely access to a fair assessment of their claims in line 

with their interests and rights.”58 There are also evidences 

indicating that Dublin’s enforcement in some areas is raising 

grave questions regarding the compatibility of the practice 

under this system and some European and international human 

rights standards.59  

Part of the literature60 point at the inefficiency or even the failure 

of the Dublin system, stating that it does not work, not in normal 

periods, nor in times of crisis. Among other factors, one of this 

system shortcomings are the fact that the asylum seekers’ 

allocation preferences are not considered, so “their prospects 

for integration creates an evident trend against spontaneous 

compliance61 and towards secondary movements.”62 

This fact is one of the Asylum System’s main paradoxes. The 

Common System is built without foreseeing a road to allow 

those persons “to introduce their applications in order to benefit 

from it”.63  

This happens regardless the Refugee Convention provision, 

which the CEAS shall expressly respect. The Refugee 

Convention guarantees the asylum seeker the right to choose 

his or her residence place.64 Nevertheless, under the CEAS the 

                                                           
58

 Garkick, Madeline, p. 194.  
59 Ibid, p. 160.  
60

 E.g. Maarten den Heijer, Marcello Di Filippo, Garlick and Constantin Hruschka.  
61

 Maarten den Heijer adds that “the current Dublin system is highly ineffective 
because of a lack of consistent and correct implementation. This paradoxically 

results in a distribution among Member States that is far more equitable than the 

result would be if the Dublin regulation would be correctly applied in all cases: the 

over one million refugees and migrants that fled to Europe by sea in 2015 did not 

remain in the Member States responsible for handling their claims (Greece and Italy) 

but the large majority relocated themselves across Europe.” Heijer, Maarten den, p. 

1.  
62

  Di Filippo, Marcello.  
63Bruycker, Philippe de/ Tsourdi, Evangelia, p. 538.  
64

 Hathaway, James C. 



14 

 

asylum seekers have not even the right to participate in this 

“choice”.  

Consequently, asylum seekers have frequently absconded after 

they had been informed about their future transfer to other MS. 

Many MS have detained asylum seekers to try to reduce the 

risk of absconding. Notwithstanding the Dublin regulation65, 

which specifies that the detention of persons who follow in its 

scope is just possible if there is a considerable risk of 

absconding and other conditions are met.66 So, albeit those 

automatic and arbitrary detentions are not permitted under 

Dublin III, they are happening in violation of the refugee’s rights.  

Moreover, the majority of the refugees are placed in refugee 

camps. They are not able to enjoy their right to freedom of 

movement to which they are entitled under the Refugee 

Convention. This increases their already high hardship.67  

2.2.2 Asylum law under the ECHR 

The Strasbourg Court has reiterated that States have in 

principle freedom to control the entry, residence and expulsion 

of aliens as they see fit. Nevertheless, as the Grand Chamber 

has pronounced in the case Georgia v. Russia, “problems with 

managing migratory flows cannot justify a State’s having 

                                                           
65

 “Article 28 of the Dublin III Regulation on detention, which only expressly 
permits detention for the purpose of securing transfer procedures when there is a 

“significant risk of absconding” and subject to necessity, proportionality and insofar 
as less coercive alternative measures cannot be applied effectively. It also sketches 

out the applicable safeguards and conditions of detention under the Dublin III 

Regulation.”  European Council on Refugees and Exiles, p. 1. 
66

 Boeles, Pieter/ den Heijer, Maarten/ Lodder, Gerrie den / Wouter, Kess, p. 267. 
67

 “This response is unlawful and counter-productive. Refugees become burdens on 

their hosts and the international community, and they are debilitated in ways that 

often make it difficult for them ever to return home, integrate locally or resettle. The 

risk of violence in refugee camps is also endemic—with women and children 

especially vulnerable to the anger that too often arises from being caged up.”  
Hathaway, James C., p. 1.  
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recourse to practices which are not compatible” with its human 

rights obligations under the Convention.68   

As it was noted above, despite the absence of any specific 

provision regarding the right to refugee status – or any right 

related to international protection – under the Council of Europe 

System, the ECtHR has prohibited the return of aliens in some 

specific cases, through the interpretation of the Convention. 

The article 3 ECHR forbids torture, inhuman and degrading 

treatment. Due to ECtHR jurisprudence69, this article has 

become an actual non-refoulment principle, which binds the 

European Council’s members in a double manner. It prohibits 

the member countries to subject anyone “within their jurisdiction 

to a treatment contrary to Art. 3 ECHR,” and also binds them to 

do not return any person to a country if there are well-founded 

“grounds for believing that the person to be expelled or 

extradited would face a real risk of being subjected to treatment 

contrary to Art. 3 ECHR in the receiving country.” 
70

 

The Strasbourg Court has also developed in its case law other 

rights71 related to refugee, especially regarding the right to 

family reunification, what will be further examined in section 4.   

 

 

                                                           
68

 According to the ECtHR judge Sicilianos this sentence sums up the Court’s 
approach. Based on the Convention’s general provisions, the ECtHR has 
progressively created some “standards which serve as a compass for the States 
parties, but also for the European Union.” This caselaw strengthens the 1951 Geneva 

Convention relating to the status of refugees and highlights the limits of the Dublin 

Regulation, while providing guidance for the migration policies of States on 

practices which are not compatible with its obligations under the Convention.”  

Linos-Alexandre Sicilianos, p. 4.  
69

 E.g. The decisions of the ECHR in MSS v Belgium and Greece (2011) and Hirsi 
Jamaa v Italy (2012). O’Nions, Helen, p. 49.  
70

 Maurer-Kober, Bettina.  
71

 As the right of refugees to have detention conditions which respect their human 

dignity, recognized by the ECtHR in the case Khlaifia and Others v. Italy. 

Sicilianos, Linos-Alexandre, p. 6. 
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2.3 Unaccompanied Minor Refugees  

 

According to UNICEF children constitute half of the refugee 

population worldwide. In 2015, children consisted 31% of the 

refugees who arrived by sea in Europe. Moreover, in early 

2016, 40% of the sea arrivals in Greece were children. One in 

four asylum applicants in the European Union in 2015 was a 

child. In this same year, 96 thousand unaccompanied children 

applied for asylum in the EU.72 

 

Additionally, UNICEF reports that in 2016 one hundred 

thousand children arrived in Greece, Italy, Bulgaria and Spain, 

of which more than 33,800 (34%) were unaccompanied and 

separated children (hereinafter UASC). Around 92% of all 

children who arrived through the Central Mediterranean Route 

in 2016 were UASC. The majority of these children come from 

Eritrea, the Gambia, Nigeria and Egypt73. In 2015, Europol has 

declared that no less than ten thousand unaccompanied child 

refugees have gone disappeared after arriving in Europe.74 

 

Behind these alarming statistics, there are individual children 

who are living through a variety of experiences related to 

migration, many of them traumatic. Those children are in a state 

of actual vulnerability, due to their age, distance from home, 

and, frequently, separation from their parents or carers. 

Therefore, they need specific and appropriate protection.75 

                                                           
72

 European Commission, Children in Migration.   
73

 UNHCR, UNICEF and IOM.  
74

 European Parliament (2016), Vulnerability of unaccompanied and separated child 

migrants, p. 1. 
75

 European Commission, COM (2017) 211 final, p. 2.  
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Unaccompanied minors are children (as it is defined in the 

UNCRC76, article 1) “who have been separated from both 

parents and other relatives and are not being cared for by an 

adult who, by law or custom, is responsible for doing so”. In 

other hand, separated children “are children who have been 

separated from both parents, or from their previous legal or 

customary primary caregiver, but not necessarily from other 

relatives.77” This accompanying adult – who could also be 

unrelated – may be unable to, or unsuitable for take care of 

these children.78  

 

The EU, under the Qualification Directive, defines 

unaccompanied minor as a child “who arrives on the territory of 

an EU Member State unaccompanied by an adult responsible 

or who is left unaccompanied after he or she entered the 

territory of the Member States.”79 

 

Separated and unaccompanied children should be treated in a 

similar manner, despite they are normally involved in different 

circumstances, since “separated children are especially 

vulnerable as they may be accompanied by an adult who is 

abusive, a smuggler or a trafficker, or unable to effectively take 

care of them.80 

 

There are several reasons why children may be 

                                                           
76

 The UNCRC and the definition of what is a child will be further examined in 

section 4.  
77

 European Parliament (2016), Vulnerability of unaccompanied and separated child 

migrants, p. 2. 
78

 Fundamental Rights Agency (2016), Current migration situation in the EU: 

separated children.  
79

 Qualification Directive, article 2 (l). 
80

 Fundamental Rights Agency (2016), Current migration situation in the EU: 

separated children, p. 3. 
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unaccompanied or separated, such as “persecution of the child 

or the parents; international conflict and civil war;” accidental 

separation from the parents over the course of their journey; 

“human trafficking and smuggling, including sale by parents; 

and searching for better economic opportunities.”81 

 

The UN Committee on the Rights of the Child has recognised 

plentiful protection gaps in the treatment of unaccompanied and 

separated children. The Committee has identified that UASC 

are subject to greater risks “of sexual exploitation and abuse, 

military recruitment, child labour (including for foster families) 

and detention”. Many countries recurrently deny that these 

children entry or detain them in the border. In other cases, 

these children have their entry admitted, but their access to 

asylum procedures is refused, or their asylum applications are 

treated with a lack of an “age and gender-sensitive manner”82.  

 

Those children are often victims of discrimination and they are 

deprived of access to food, shelter83, housing, education and 

health services. Unaccompanied and separated girls are at 

special danger of sexually based gender violence. In some 

situations, these children are having no access to appropriate 

identification, registration, documentation, age assessment, 

family tracing, guardianship systems or legal advice.
84

  

 

Regardless their status as refugees, migrants or any other 

                                                           
81

 European Parliament (2016), Vulnerability of unaccompanied and separated child 

migrants, p. 1. 
82 Ibid, p. 3. 
83

 For instance, in Greece in the first quarter of 2016 there were only 641 of beds 

available in existing shelters and transit centres and “936 unaccompanied children 
registered in the waiting list for shelter.” UNHCR Mapping of unaccompanied 

children, as of 7.07. 2016. European Union (2017), p. 58. 
84

 European Parliament (2016), Vulnerability of unaccompanied and separated child 

migrants, p. 3. 
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status, those children shall be primarily and always treated as 

children, who are in need and entitled to protection, support and 

have all their human rights respected. Nevertheless, currently 

and particularly due to the refugee crisis, children’s rights are 

being repeatedly violated85 in Europe.  

 

This situation is even more serious regarding unaccompanied 

children, who are facing a triple harm due to:  I) the fear or 

violence that grounded their refugee status; II) the deprivation 

of a normal and harmonious development at their homes, which 

is endured by all refugee children; III) the absence of their 

parents and families, what expose them to risks of even more 

violence and abuses.  

 

3. The Multilevel Protection system and its interplay 

3.1 The European Human Rights Multilevel Protection  

Human rights are protected under the national level, through 

the Constitutions of each Member State (herein MS) of the 

European Union, in the supranational (EU) level and in the 

international level. There are these different levels of protection.  

This phenomenon reflects the universal recognition of human 

rights86. That recognition and the human rights promotion in 

almost all states’ national constitutions and international 

treaties, is a consequence of the worldwide experience that 

human rights cannot be effective without a constitutional 

protection and safeguards that go across frontiers. As it was 

described by Kant87 the Human Rights protection demands 

                                                           
85

 European Parliament (2016), p. 4. 
86

 In this regard Noberto Bobbio affirms, through his study of the human rights 

historical evolution, that in the end of the XX century and beginning of the XXI 

century the Age of the Rights bloomed. Bobbio, Noberto.  
87

 For additional information see Immanuel Kant’s Perpetual Peace: A Philosophical 

Sketch.  
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national and international – and also a supranational – 

constitutionalism.88  

Furthermore, the system of protection mentioned above is a 

mirror of the constitutional features of the supranational and – 

even – the international tiers. In this regard, the multilevel 

constitutionalism “focuses in the assumption that the citizens 

are the basis and origin of the public power” regardless its 

national, supranational or international vests, leading to the 

understanding that these different levels of governance are the 

complementary faces of one system serving the citizens´ 

interests and rights. 89 

According to the multilevel constitutionalism perspective there is 

no level hierarchy, but rather a functional relationship,90 based 

upon a reciprocal recognition, consideration and cooperation. 

The EU and the national levels of protection are interconnected 

and interwoven.91 The international tier – Council of Europe92 – 

is also interconnected to this framework, due to the fact that all 

EU Member States are member of the Council of Europe.  The 

Council’s link with the EU law was reinforced by the introduction 

of article 6 Treaty on European Union (herein TEU), which will 

be further analysed in a subsequent section.  

In this way, Freixes Sanjuan93 endorses that in the EU context 

there is an integral, but not completed, system of recognition 

and protection of fundamental rights, which includes the Union, 

                                                           
88

 Petersmann, Ernst-Ulrich (2001). 
89Pernice, Ingolf (2008), p. 24. 
90

 Pernice, Ingolf, (2012).  
91

 Pernice, Ingolf (2008), p. 29. 
92

 The focus of the present thesis regarding the international level of protection is 

exclusively the Council of Europe. The ICCPR and the Geneva Convention won’t 
be addressed, since the analyses here is limited to the regional (European) 

framework. Furthermore, regarding the protection of the children, object of this 
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the system derived of the constitutional traditions shared by the 

EU Member States and the Council of Europe frameworks. 

Furthermore, these three tiers have a good level of 

harmonization and are interconnected by article 694 TEU.  

Additionally, the human rights judicial95 protection by the 

European Community96 and the Council of Europe levels was 

the driven force of their progressive transformation “into 

constitutional instruments protecting citizens’ rights and 

community interests across national frontiers by three different 

kinds of multilevel constitutionalism.”97 

In the subsequent items, the different levels of protection will be 

addressed and the relation between them will be analysed, 

specially, the interplay between the Court of Justice of the 

European Union (therein CJEU) and the Strasbourg Court.  

 

 

 

                                                           
94

 Article 6 TEU: “1. The Union recognises the rights, freedoms and principles set 

out in the Charter of Fundamental Rights of the European Union of 7 December 

2000, as adapted at Strasbourg, on 12 December 2007, which shall have the same 

legal value as the Treaties. 

The provisions of the Charter shall not extend in any way the competences of the 

Union as defined in the Treaties. 

The rights, freedoms and principles in the Charter shall be interpreted in accordance 

with the general provisions in Title VII of the Charter governing its interpretation 

and application and with due regard to the explanations referred to in the Charter, 

that set out the sources of those provisions. 

2. The Union shall accede to the European Convention for the Protection of Human 

Rights and Fundamental Freedoms. Such accession shall not affect the Union's 

competences as defined in the Treaties. 

3. Fundamental rights, as guaranteed by the European Convention for the Protection 

of Human Rights and Fundamental Freedoms and as they result from the 

constitutional traditions common to the Member States, shall constitute general 

principles of the Union's law.” Treaty on European Union.  
95

 By the CJEU and the ECHR respectively. 
96

 And then the European Union.  
97Petersmann, Ernst-Ulrich, 2008, p. 775. 
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3.1.1. The National Level  

In this section, the aim is to discuss about the national level of 

human rights protection and its position in the multilevel system. 

The national level of fundamental rights protection provides 

constitutional guarantees and safeguards.  

Despite the relevance of this national protection to ensure an 

effective protection of the Human Rights, a level of safeguard 

that can be enforced across frontiers is necessary. In the 

globalization context, in which the relations, rights and 

obligations often transcend national borders, the relevance of a 

transnational human rights protection increases. 

Moreover, the multilevel protection does not prevent that each 

Member State provides a higher level of fundamental rights 

guarantee. Some human rights (e.g. personal freedom) have a 

national origin and were then ‘imported’ to the other tiers, some 

other rights (e.g. right to personal data protection) has a 

supranational origin but shortly was introduced in the national 

frameworks.98 This plural development and transmigration of 

safeguards is one of the main benefits of the multilevel 

protection. 

Furthermore, the common constitutional traditions shared by 

the Member States are a formal source of EU Fundamental 

Rights, in accordance with article 6 TEU, mentioned above. The 

common constitutional traditions are being used by the 

European Court of Justice as an interpretation source and as a 

ground for the Court’s decisions. The ECHR aims to reflect the 

collective share commitments of its members99. By this way the 

Convention reflects the minimum standards of fundamental 

rights protection – in other words common constitutional 
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 Bilancia, Paola. 
99

 Craig/de Búrca, p. 388. 



23 

 

traditions – joint by the members states. 

3.1.2 The Supranational Level  

The entry into force of the Treaty of Lisbon increased 

considerably the human rights safeguards in the EU level. The 

Charter of Fundamental Rights of the European Union (herein 

CFREU) became a binding instrument.100  Article 6 TEU also 

provides that the fundamental rights developed by CJEU 

jurisprudence, together with the MS’s common constitutional 

traditions shall consist in EU law general principles.  Moreover, 

pursuant article 6 (2) the European Union shall accede to the 

ECHR.  

The Charter has acquired the same legal value of the Treaties, 

becoming the core of the EU constitutional law. Consequently, 

the CJEU competences increased, having as a baseline the 

Charter provisions. In the EU new framework, the fundamental 

rights are not only limits to the exercise of power, but rather 

objectives of the Union. 101 Thereby, the new treaty-like status 

of the Charter gives a significant “impetus to further 

improvement of fundamental rights protection at the EU 

level.”102  

Since the Charter acquired binding force (in late 2009) the 

CJEU has enhanced its role as a Human Right adjudicator. In 

other words, the proclamation of the ECFR as a binding 

instrument had as a consequence a significant increasing in the 

incidence of Human Rights adjudication before the Court.103  

                                                           
100

 Voßkuhle, Andreas, p. 3. 
101

 Bilancia, Paola.   
102

 Kuhling, Jurgen, p. 479.  
103

 Gráinne de Burcá, p. 1 The author notes that this growth is not only a function of 

the Charter’s bind force, but it is also a consequence of the expansion of the EU law 
scope to other fields as policy, as such as immigration and asylum. Burcá, Gráinne 
de (2013), p 2.   
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The Lisbon Treaty clearly establishes that the Union powers – 

regardless if exercised by the EU institutions or implemented by 

the member states – are limited to what is compatible to the 

Charter’s fundamental rights provisions.104 

In this regard, the MS must observe the Charter provisions 

solely when implementing the EU law. Nonetheless, according 

to Ingolf Pernice, the protection of the EU fundamental rights in 

national level may lead to the setting of standards for a high-

level protection of human rights within the MS “also in matters 

which are not directly related to European actions”, since the 

national courts have to maintain a close dialogue with the CJEU 

according to article 267 TFEU.105  

Furthermore, by making a reference to the constitutional 

traditions of the MSs, article 6 establishes the necessary 

openness at the EU level for a continuous “trade-off between 

the national and the European standards of rights in the Union 

through the judicial dialogue between the two constitutional 

levels”.106  

3.1.3 The International Level 

The European Convention on the Protection of Human Rights 

and Fundamental Freedoms is an International Treaty, which 

provides an international regional level of protection. The 

Convention has not a universal character. It is rather a pan-

European Human Rights protection system107, which includes 

among its 47 members nearly all the European states108. By 

this means, the ECHR is different of other international 
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instruments (e.g. the Geneva Convention), which applies in the 

universal international level.  

The European Convention on the Protection of Human Rights 

was adopted in 1950 and it is the first instrument of this kind to 

provide binding guarantees. As a “Constitutional Court” which 

the speciality is human rights,109 the European Court of Human 

Rights ensures that the State Parties of the European 

Convention comply with the human rights and safeguards 

present in the Convention.110 

This Court is competent to interpret and find violations of the 

European Convention based upon States and individual 

applications, which alleges breaches in the civil and political 

rights protected by the Convention.111 Although they are mostly 

based in individual complains, these finding usually goes 

beyond the individual cases, especially in the case of legislation 

violations.112  

The main difference between the multilevel judicial governance 

of national courts and the ECtHR is that The ECtHR “asserts 

only subsidiary constitutional functions vis-à-vis national human 

rights guarantees, with due respect for the diverse democratic 

traditions in the 47 ECHR member countries.”113  

Furthermore, differently of the supranational (EU) and the 

national levels, there is solely a judicial branch in the ECHR 

framework. Thereby, the ECtHR adjudication of human rights 

violations is always and only based on the control of the 

national public powers. In this regard, the ECtHR recognizes 

the essentiality of the Principle of Subsidiarity, which the Court 
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110

 Seibert-Fohr/Villiger, p. 13. 
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shall always respect when controlling the national public 

powers’ acts.114  

According to the Principle of Subsidiarity the ECtHR “only may 

deal with the matter after all domestic remedies have been 

exhausted.”115 Moreover, the ECtHR116 shall observe the 

margin of appreciation doctrine. In light of this doctrine the 

national authorities have a “space for manoeuvre (…) in fulfilling 

their obligations under the European Convention on Human 

Rights117”.    

In almost fifty years the ECtHR has delivered more than 10,000 

judgments. Which are binding on the countries concerned and 

have led governments to adjust their legislation and 

administrative practice in a broad range of areas.118 By this 

way, The Court’s jurisprudence makes the Convention a 

relevant instrument to concretize the human rights in Europe. 

Only in 2016, “53,500 applications were allocated to a judicial 

formation,” this high number represents an increase of 32% 

compared with 2015 (40,550).119  

In a law case regarding the right of residence and freedom of 

circulation,120 the ECtHR successfully intervened concerning a 

                                                           
114

 Callejón, Francisco Balaguer.  
115

 Article 35(1) of the European Convention.  
116
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right that is protected by the 3 different levels (Convention, 

Union and French levels). In this case the ECtHR has provide 

an integrated interpretation of the Convention in view of the 

national and the EU law.121  

 

3.2 The European Union and the European Convention on 

Human Rights  

The present section will address the relationship between the 

EU and the European Convention on Human Rights. Firstly, 

their relationship before the Lisbon Treaty milestone will be 

object of analysis. Then, the after-Lisbon relationship will be 

addressed, regarding specially article 6 TEU and its provision 

concerning the accession of the EU to the ECRH. The CJEU 

decision about this accession will also be studied. Finally, the 

current relationship between the EU and the ECHRH, 

specifically regarding their courts’ interplay, will be discussed.     

3.2.1 Pre-Lisbon context  

As it was noted above, while the Strasbourg Court has always 

had one only mandate, to guarantee that contracting parties 

respect human rights as protected in the Convention, “the 

CJEU's role as a human rights adjudicator has been relatively 

modest.122”  

Nonetheless, CJEU’s role regarding the human rights sphere 

has advanced expressively, in the extension of the progressive 

expansion of the EU law scope, which start to include areas 

                                                                                                                                        
France and be issued with a “residence permit for a national of an EEC Member 
State”, valid for five years. The Court therefore interpreted Article 8 of the 
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closely related to the human rights perspective, such as asylum 

and immigration law.123  

Before the Lisbon momentous, the CJEU often124 used the 

Convention and the jurisprudence of the ECtHR as grounds of 

its extensive interpretation and creative action.125 It is 

noteworthy that the CJEU besides follow the Convention 

jurisprudence, has reconsidered its own case-law in light of 

subsequent developments of the Strasbourg’s Court. 126 Even 

though the Convention as an instrument of international law did 

not directly bind the EC.127 

This influence has been mutual and both Courts developed a 

vehement dialogue through their case law. This dialogue and 

their references to each other’s jurisprudence reflect a very real 

and reciprocal impact.128 Moreover, these Courts “have been 

instrumental to strengthening each other’s legal system. For 

instance, in the Hornsby case of 1997, the ECtHR “indirectly 

condemned the non-execution of the CJEU judgment as 
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contrary to Article 6 of the Convention.” 

Furthermore, in the iconic Bosphorus case129 the ECtHR 

abdicated its judicial control task in the situations in which the 

MS actions are required by the EU law.130 “The most important 

contribution of Bosphorus131 was the development of the 

doctrine of equivalent protection”.132  Since, the ECtHR found 

that the protection of fundamental rights by the European 

Community law could be presumed “equivalent to that of the 

Convention System.”133  

In this regard, Dean Spielmann, the president of the of the 

European Court of Human Rights, asseverated that the level of 

protection accomplished within the EC by the mid-1990s was 

already high enough as to permit the ECtHR, in the Bosphorus 

judgment, “to consider it equivalent to the Convention system”. 

“Giving rise to a presumption of compliance where a State acts 

strictly in line with its obligations as a member of the EU.”134  

Nevertheless, the Bosphorus presumption is not conclusive, it is 

rather a rebuttable presumption and can be proved otherwise.
135 
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130

 Besselink, Leonard F.M (2008), p. 2 
131“The case arose from the impounding by the Irish authorities of an aircraft leased 
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sanctions regime against the Federal Republic of Yugoslavia. In the domestic 

proceedings, the applicant company unsuccessfully argued that the aircraft was not 

covered by the Regulation. The result of those proceedings was determined by a 

preliminary ruling from the Court of Justice which had found that the Regulation 

had been applicable to the Bosphorus Company and that the impoundment 

compatible with Community law. In Strasbourg, the applicant company alleged a 

breach of Article 1 of Protocol 1 to the Convention. In a sense, it was a kind of 

“appeal” against the ruling given by the European Court of Justice.” Costa, Jean-
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particular case, it can be demonstrated that the protection of Convention rights is 

manifestly deficient.” Bribosia, Emmanuelle, p. 33. 
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Moreover, this presumption does not apply in the case in which 

the Member States have a “certain margin of appreciation in the 

performance of their EU obligation.136” 

The Bosphorus judgment has since then been continually 

confirmed by the ECtHR.137 However, the EU accession to the 

Convention could alter this scenario. Since this accession 

would normally implicate in the fact that the ECtHR would have 

the final say in all cases regarding alleged violation of Human 

Rights, even in those situations where the MS acts in the 

implementation of EU Law.138  

 

3.2.2 The EU accession to the European Convention on 

Human Rights 

With the advent of the Lisbon treaty the multilevel Human 

Rights protection was improved, as it was noticed above. “Ever-

closer links have been established between the ECHR and the 

CJEU, and their respective jurisprudence”. Moreover, article 6 

TEU gave binding force to the ECFR and established in its third 

paragraph that the EU shall accede to the Convention.139   

As it was noted above, the accession would have as a 

consequence the subjection of the EU acts (as it happens to all 

the Convention High Contracting Parties) to the control 

exercised by the Strasbourg Court in view of the Conventions 

provisions.140 

A result of Strasbourg competence to review cases in which the 

EU is party would lead to a decreasing of the perceived human 

                                                           
136Bribosia, Emmanuelle, p. 33. 
137

 Timmermans, Christiaan, p. 11. 
138

 Gragl. Paul (2014). 
139Timmermans, Christiaan, p. 9. 
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rights gap. By this way, the ECtHR decisions would clearly bind 

all EU institutions, including the Court of Justice of the 

European Union.141 

After long negotiations, in 2013 the EU and the Council of 

Europe presented a draft accession agreement (hereinafter 

DAA) on how the EU could be integrated within the Convention 

system142 for the protection of European human rights. In that 

agreement, there was a provision allowing the involvement of 

the EU institutions in the cases in which a complain to the 

ECtHR alleges that a provision of EU law is incompatible with 

the Strasbourg System.143  

Additionally, the DAA established some sort of “preliminary 

reference downward” from the ECtHR to the CJEU, in 

applications from individuals complaining of an incompatibility 

between EU law and the ECHR. “So as to allow the CJEU to 

exercise an “internal review” on the issue before the European 

Court of Human Rights exercises its “external review” under the 

Convention.”144  

Lately in 2013, the Commission requested a CJEU opinion on 

whether the draft Accession Agreement was compatible with 

the EU law. Then, in December 2014, the CJEU delivered the 

Opinion 2/13, which states the incompatibility between the draft 

agreement and the EU law. 

The negative answer was based on two main themes, the 

exclusive jurisdiction of the CJEU and the autonomy of the EU 

law145. Furthermore, the Opinion was strongly based on article 
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3 of EU Protocol 8.146 This article emphasizes that EU’s 

obligation, under article 6(2) TEU, to accede to the ECHR is not 

unconditional, due to the fact that the accession must not affect 

article 344 TFEU.147  

The CJEU main148 objection was that the Agreement violates 

the CJEU judicial monopoly concerning the interpretation of the 

EU law. Since, in accordance with article 344 TFEU, the 

European Union MSs are prevented from submitting any 

dispute regarding the interpretation of EU law to any method of 

dispute settlement other than the ones provided in the EU 

Treaties.149 

The CJEU has held that an international agreement cannot 

affect the autonomy of the EU legal system, that principle is 

preserved by article 344. The obligation under article 344, 

specially, regarding the respect to the CJEU exclusive 

jurisdiction constitutes an essential feature of the EU law.150  

According to the CJEU the accession would alter this feature 

and impair the autonomy of the EU law. Thereby, the 
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integration of the EU law, in the DAA terms, to the ECHR is 

prevented by the EU Treaties. Indeed, article 3 of Protocol No 8 

safeguard is based in this consideration.151  

Therefore, due to the CJEU Opinion the European Union did 

not accede to the Convention system. The main consequence 

of it, regarding the Human Rights multilevel protection, is the 

loss of opportunity to increase the Strasbourg and Luxembourg 

Courts dialogue and to intensify their cooperation in order to 

provide a better human rights protection and enforcement in 

Europe. 

3.2.3 The post-Opinion 2/13 conjuncture  

Many scholars152 still defend the desirability, necessity and 

feasibility of the accession, in light of the improvement of the 

Human Rights protection in Europe. The accession is desirable 

to improve the legal protection offered to the EU citizens. 

In this regard, is important to emphasize that if the EU accede 

to the Convention system, the European level of protection 

would also apply to the EU institutions and to the MS when 

implementing the EU law, notwithstanding the Bophorus 

doctrine.153 Therefore, the accession would guarantee a third 

level of Human Rights control and protection in the situations 

mentioned above.  

The accession is also still necessary in order to provide 

coherence of the European system of protection. Since the 

accession would reduce the risk of divergent Court 

interpretations regarding Human Right standards. These 

discrepancies occasionally occur, but their frequency may 
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increase. Particularly, if the CJEU take the Strasbourg Court 

case-law in consideration less often154, due to the fact that the 

EU currently has its own binding human rights instrument.155 

Furthermore, as the Commission had stressed, the accession is 

still a Treaty obligation.156 Also, the attainment of the accession 

purpose is still relevant. Since the accession will allow the EU 

“to develop superior rights jurisprudence of a constitutional 

type. Closing the circle between the Convention and Charter 

systems should allow the EU to achieve the best global 

standard in rights protection and remedial action.”157 

The integration of the EU law within the ECHR system is still 

feasible and can happened in three different ways: a) By 

ignoring the Court’s opinion b) By the opening of further 
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Imamović, Šejla, p. 59 
155Kuijer, Martin. P. 51.  
156Ibid. P. 52.  
157

 Duff, Andrew.  



35 

 

negotiation c) by the amendment of the EU Treaties.  

The first approach is not politically practicable and it is 

irreconcilable with EU law158. Regarding the second approach, 

some voiced that the re-opening of negotiations is possible.159 

Other authors argue that further negotiations are improbable in 

the current juncture, since “there is little political prospect that 

non-EU states parties to the ECHR will be willing to reopen the 

negotiations on accession”, and waive “all the compromises 

that in the end they were willing to strike”. This apply, 

particularly to Switzerland, Turkey and the Russian160 

Federation.161  

Due to the unlikelihood of the negotiations, the Treaties 

amendment would be the most viable solution. The prospect of 

treaty change is not unrealistic, since a change for another 

motive, the fiscal Union implementation, is foreseen. This 

alteration might lower the numerous requirements that have 

hindered the accession, including the “horizontal articles of the 

Charter and Protocol no 8” modification.162 

 

3.2.4 The current relationship between the EU and the CoE   

While the accession does not succeed or even in the case that 

the accession is unachievable, the EU and the European levels 

of protection shall improve their current dialogue – particularly 

regarding the Luxemburg and Strasbourg Courts – and 
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enhance their coherence and cooperation to provide an efficient 

and complete multilevel protection.  

The above noted fact that the CJEU references to the 

Convention system are declining may hinder the multilevel 

protection. This decreasing is contradictory, for the reason that 

these two Human Rights instruments “can hardly be seen in 

isolation.”163 Since the Charter in its article 52(3) establishes a 

close connection between the two catalogues. According to this 

provision, the CFREU rights which correspond to rights 

protected by the ECHR should be given equal meaning and 

scope as the relevant Convention rights.164 

That provision, as a matter of EU law, makes the ECHR part of 

the EU law framework – as an interpretation source. Indeed, 

whereas the Strasbourg Court determines the Convention’s 

meaning and scope, it could be argued that the Luxembourg 

Court is in effect under a Treaty obligation to consider the 

ECtHR jurisprudence.165 

Moreover, article 53 lays down that the Charter cannot restrict 

or impair rights “as recognised, in their respective fields of 

application, by Union law and international law”, which includes 

the MS constitutions and, remarkably, the ECHR.166 

Coincidentally, article 53 of the Convention Human Rights’ 

Catalogue also deals with its relationship with the other 

protection levels. This provision, by setting a minimum standard 

of protection, permits the ECHR signatories to offer a more 

extensive protection than the Convention.167 That includes the 

extensive protection under their national legislation and through 
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the establishment of other levels of protection, as the EU 

system one.  

Therefore, both provisions establish an openness in the 

respective Human Rights instruments which allows dialogue 

and interplay among the Multilevel different layers. The 

coherence between the two systems and their frequent 

dialogue is the best way to prevent a – dangerous168 – division 

in the European Human Rights system after the shocking 

impact of Opinion 2/13.  

It is important that both Courts act to prevent this division while 

the accession does not take place. Alternatively, if the 

accession does not happen169, the Courts shall seek a 

progressive convergence between their protection standards, in 

view to achieve consistency, normative clarity and to finally 

develop a necessary cooperation system. Since the above 

noted coherence is fundamental in order to enhance the Human 

Rights guarantees and close any protection gaps (which will be 

studied in a subsequent section).  

In the meantime, the CJEU has pointed out that it will continue 

to build its case law based, mainly, on the EU Charter. 

Regarding the Strasbourg Court, it is not clear whether this 

Court will reconsider or not170 the Bophorus presumption of 

equivalent protection.171  

President Spielmann has signalized the role of the ECtHR in 

the post-Opinion 2/13 juncture, which is to guarantee that there 
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is no legal vacuum in the protection of Human Rights in Europe. 

The president also emphasized the relevance of the coherence 

and no hierarchy172 of the Multilevel system.173  

If both Courts do not promote a more extensive cooperation 

and dialogue, the development of a divergent European human 

rights scenery where these two complex systems grow “further 

alongside each other” with their courts “potentially adopting 

different approaches and interpretative tools” is inevitable. 

Moreover, these dissimilar approaches probably will lead to 

conflicts.174   

The divergences may include the non-application of the 

Bosphoros doctrine, which could have legal and political 

negative impacts for national authorities.175 Thereby the 

national Courts would find themselves trapped between 

conflicting supranational and international obligations.176  

In this regard, the CJEU behaviour concerning the adoption of a 

separate and self-sufficient approach can be problematic as it 

generates a false impression that the different multilevel layers 

(EU and the Convention system) are separated from each 

other. This also can create an unproductive competition177 

between the Courts, further strengthening the conflict menace.   

Currently, the dangerous prospect of the shadow of opinion 
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2/13 may result in an additional fission between the two Human 

Rights system, instead of achieving the accession’s intended 

further coherence and cooperation between the Strasbourg and 

the Luxembourg Courts. This would hinder the Human Rights 

protection in the region.  

The above-mentioned conflicts and competition represent the 

treachery and downside of the multilevel system which can 

result in incertitude and undermine the Human Rights’ 

protection.178 For this reason, the coherence between the 

multilevel tiers is fundamental. Since, such coherence enables 

the raise of the benefits179 in the plural system of protection.  

A sufficient level of coherence between the Courts – notably the 

CJEU and the ECtHR – is necessary in order to guarantee an 

efficient working of the European Multilevel system. The 

different layers should adopt a cooperative approach instead of 

a conflictual and competitive behaviour. In this regard, in view 

to promote legal certainty and a complete and complementary 

protection, the EU shall accede to the Convention system. If the 

accession is not possible due to the current political juncture, 

the Courts shall develop a better dialogue and enhance their 

meeting frequency. This dialogue would ideally outcome in the 

development of a cooperation which would guarantee the 

improvement of the human rights protection in Europe, 

especially regarding the protection of vulnerable groups – 
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notably the children rights.  

 

4. The Principle of the Best Interest of the Child in light of 

the Multilevel Protection  

4.1 Rights of the Child 

Before analysing the children’s rights framework, it is essential 

to clarify the concept of the term child. Secondly, the history of 

the children’s rights development will be briefly addressed. 

Then, some considerations regarding the relevant rights will be 

made.  

Under international universal law, the United Nations 

Convention on the Rights of the Children (hereinafter the 

UNCRC) establishes that “a child means every human being 

below the age of eighteen years”. This legal parameter is 

currently used to define what is a child in Europe180
.  

Under the Council of Europe law, most of the instruments 

related to children adopt the UNCRC concept above 

mentioned.181 Regarding the EU law, the Treaties, secondary 

law and CJEU case law do not provide a sole formal definition 

of below which age the individual is a “child”. That concept can 

differ significantly under the Union’s law, depending on the 

regulatory framework182, which can vary between 15 to 21 

years.183  
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The children’s right is a novelty of the twentieth century. In the 

nineteenth century children had few or no rights worldwide. This 

conjuncture gradually changed through the adoption of some 

international instruments, as the Declaration of the Rights of the 

Child (1924), followed by the United Nations General 

Assembly’s adoption of a nonbinding declaration on children’s 

rights (1959) among other184 instruments185.  

Finally, in 1989 the milestone UN Convention on the Rights of 

the Children was adopted. This tendency to protect the rights of 

the children was widely reproduced by national constitutions.186 

The EU also has adopted provisions to promote a supranational 

protection of children’s rights, what will be further examined in 

the section 4.2. 

Children are not only subjects of protection, but rather holders 

of rights. They are holders of all human rights and beneficiaries 

of some special regulations, which are a function of their 

specific characteristics.187  

In this regard, Janusz Korczak affirms that: “Children are not 

the people of tomorrow, but are people of today. They have a 

right to be taken seriously, and to be treated with tenderness 

                                                                                                                                        
people at work (Young Workers Directive), for example, which regulates children’s 
access to and conditions of formal employment across the EU Member States, 

distinguishes between ‘young people’ (a blanket term for all persons under the age 
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and respect.” Children shall “be allowed to grow into whoever 

they were meant to be.”188 

In the section 4.1 the concepts, scope and development of 

some rights of the child will be analysed. Nevertheless, only 

those rights related to the thesis’ scope will be underlined 

herein: the children’s right (and principle) to have their best 

interest taken as a primary consideration, the right to 

development and survival and the right to family life. 

4.1.1 The Principle of the Best Interest of the Child  

In this section, the history and origin under international 

universal law of the Principle of the Best Interest of the Child 

will be underlined. Additionally, its definition, scope and 

relevance under the UNCRC189 will be examined. The 

importance of this principle regarding the European context will 

be studied in section 4.2. 

The principle in enquiry was not introduced by the UNCRC190, 

but the Convention on the Rights of the Children had the merit 

of extending the best interest principle’s scope191. Its reach was 

expanded “to an obligation on States to ensure that children’s 

interests are placed at the heart of government and of all 

decision-making which impacts on children.192”  
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This principle is one of the four key principles of the UNCRC, 

which are: non-discrimination, the best interests of the child as 

a primary consideration, right to life and development, and 

participation rights. These four principles are fundamental to 

provide children’s protection.193  

Therefore, the principle of the best interest of the child is in the 

core of the most widely-accepted international human rights 

treaty in the world – the UNCRC194. That reflects the universal 

acceptance of this principle.195  

The definition of the best interest of the child is not obvious.196 

This principle has “an indeterminate but not discretionary legal 

concept.”197 Since its definition is flexible and embraces a 

variety of continually evolving questions, such as the child 

specific context and the progress of the knowledge regarding 

children development.198  

Hence, this concept is child specific199 and shall be determined 

in a casuistic basis200. However, it has to be clear and objective 

to do not leave a room for an arbitrary approach. It should not 

consist in what someone finds the best for the child, but rather 
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in what, objectively, secures the child overall development and 

the full realization of his or her human rights.201  

The UNCRC, in its progressive approach, considers the best 

interest a general principle and an umbrella provision for the 

whole convention. This principle is a guide to interpret the other 

UNCRC provisions and it is also grounded in that Convention’s 

substantive provisions.202 A preliminary outline of such principle 

definition would consist in the sum of the UNCRC norms.203 

That definition has the benefit of providing a universal 

interpretation of what is the child best interests. Anyway, 

variances will inevitably arise during the actual practice 

process, requiring an accurate “balancing of competing 

interests or the child’s interests over time”. 204 

The best interest of the child is not only a right and a principle, 

but also a procedural rule.205 Thus, the best interest of the child 

shall be taken as a paramount consideration regarding 

government implementation measures and administrative and 

judicial decisions concerning children. It also shall bind the 

private sector and persons who work with children.206  

The best interest is a “unique provision in a human rights treaty, 
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establishing a principle to guide decisions and actions affecting 

the lives of children both individually and collectively.”207 This 

principle acknowledges that children are subjects of human 

rights just like adults. Nonetheless, unlike adults, children do 

not have a presumptive autonomy and the possibility to make 

independent decisions relating to their own lives.208  

So, this principle provides boundaries and guidelines for the 

adults empowered to make decisions on behalf of children, 

ensuring that these decisions will lead to the overall well-being 

of the child. Nevertheless, due to its flexibility, if misunderstood, 

this principle can be used to justify any actions that adults with 

power over children opt for making.209  

Therefore, the assessment of the best interest of the child is 

complex and varies on a case-by-case basis. It must consider 

each child’s specific circumstances and, especially, the child 

own voice regarding the decisions that will affect his or her life.   

4.1.1.1 The child Participation in the Assessment of his or 

her Best Interest 

Another inherent aspect of this principle is the empowerment of 

children as right holders and not only mere subjects of 

protection. That is reflected in the children participation210 in the 

assessment of what is his or her best interest. 

                                                           
207

 Lansdown, Gerison, p. 31. 
208 Ibid, p. 31. 
209

 Gerison Lansdown address some examples of the misappropriation of this 

principle:  “History is littered with examples of adult policies and actions, promoted 
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210
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give it freely and it must be taken into account.” 
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The participation right211 means that the child has the right to 

have a voice in decisions affecting him or her. The children’s 

views should be considered and given weight in the decision 

making. As the United Nations Committee on the Rights of the 

Child underpins, listening to the child is an essential feature of 

his or her best interest assessment. Thus, the best interest 

cannot be determined without listening the child concerned.212 

The children empowerment through the right of participation is 

fundamental, especially in light of the necessity to move forward 

from the traditional and paternalistic mindset. Such mindset 

perceives adults as the ones who supposed to frame all the 

children rights and have the final213 (and only) say in 

determining the best interest of children. 

According to the welfare approach children’s necessities are 

determined by “adults on their behalf and sometimes those 

needs are not given” the importance they deserve. Since “there 

is no conceptual barrier to having them subsumed into the 

needs of other individuals or groups. They are not always a full 

part of the equation.” 214 

Nonetheless, it is necessary to overcome this view and move to 

a perspective that considers children as subjects who have an 

inherent value and can participate in the determination of their 

own rights, this is fundamental in order to eliminate those 

barriers.215 

                                                           
211

 The participation right is together with the best interest of the child one of the 
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The child participation shall be a function of his or her age and 

maturity, the increasing of these factors must determine an 

equal raising of his or her ability to influence the decision.216  

4.1.1.2 The Principle of the Best interest of the Child as a 

Primary Consideration  

According to the United Nations Convention on the Rights of 

the Child such principle shall be a primary consideration. “That 

means that the best interest of the child may not be considered 

on the same level as all other considerations.217” 

This position is justified by the children’s peculiar 

characteristics, concerning their dependency, legal status, 

maturity and, frequently, lack of say. Unlike adults, children 

have a low possibility to make a strong case for defending their 

own interest and the adults involved in the decision-making 

must be aware of the children’s interests. If those interests are 

not emphasized, they will be ignored and forgotten.218  

In the case of collision between the child’s best interest and 

other interests, the decision-maker must cautiously balance the 

interests of all parties in view to finding an appropriate 

compromise. In those cases, in which harmonization is not 

possible, the authorities need to weigh all rights involved in light 

of the perspective that the child has the right to have his or her 

best interest treated as a primary consideration. So, the child’s 

interests shall be ranked “high in priority and are not one 

consideration among others219.”  

Nevertheless, the primary consideration provision does not 

state that the children’s interest shall always come first. The 
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objective of this rule is not to trespass other persons’ rights, but 

to ease the examination of the interest of the children as a 

vulnerable group.220 

4.1.2 The Right of the Child to Survival and Development 

According to the Declaration of the rights of the Child: “The 

Child should enjoy special protection and facilities (…) to 

enable him” or her “to develop physically, mentally, morally, 

spiritually and socially in a healthy and normal manner and in 

condition of freedom and dignity.221” 

This Declaration was one of the first documents222 to ensure the 

right to development in a holistic way, also addressing the 

importance of education, family life and protection against 

violence and cruelty to achieve a harmonious development.223  

The UNCRC has also guaranteed this right, together with the 

right to survival, in its article 6(2).224The provision encompasses 

various aspects of development. These both rights provide 

children with an intrinsic right to life, and establish the positive 

obligation of the state (and also the supranational and 

international levels of protection) to assure the child’s rights to 

life, protection and development.225  

The right to development is also related to the right of 

participation, since the right of the child to have a voice and 
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have agency is a significant element of his or her 

development.226  

Unlike the right to development, the right to survival was a 

novelty of the UNCRC. The relevance of this right relates to the 

fact that survival is a crucial prerequisite for the enjoyment of all 

the other human rights. Such a right includes the right of life in 

the civil, political, social, economic and cultural aspect. 

Furthermore, a life of human dignity shall be guaranteed, what 

includes the access to adequate life standards, housing, 

nutrition and health227.  

The right of the child to survival and development is one of the 

general principles of the UNCRC, as it was mentioned above. 

This principle is also an objective of the complete substantive 

part of the Convention. Additionally, the respect of the rights to 

survival and development implies in: I) the protection of the 

child against torture and other cruel treatment; II) the safety of 

the child; III) the right to participation;228 IV) the right to enjoy 

the family environment. 229  

Moreover, the child’s right to a physical, mental, spiritual, moral, 

social and psychologic development shall be implemented in 

light of the Principle of Human Dignity230, since this principle 

provides a quality factor to those rights.231 
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4.1.3 The Right to Family Life  

According to the UNCRC, every child has the right to remain 

with the family unless it contradicts his or her best interest.232 

The family is also considered as the best environment to assure 

the child’s appropriate development. 233 

The ECtHR234 adopts a progressive concept of family which 

does not include solely the legal ties, but also considers the 

effective existence of a personal and affective relationship 

resultant of a life in common.235  

The Committee of the United Nations Convention on the Rights 

of the Child underlines the relevance of the family life for the 

child. It denotes family236 as “the fundamental group of society 

and the natural environment for the growth and well-being of all 

its members and particularly children”.237  

The right to family life between a child and a parent shall be 

protected by the national law – and also the supranational and 

international levels of protection. The common enjoyment of 

each other’s company is an aspect of this right. So, where a 

family tie is established, the development of this tie shall be 
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protected and measures to enable that parents and child are 

reunited have to be undertaken.238  

According to the UNCRC Committee growing up without a 

family can bring severe risks to the child development. Ergo, in 

such cases the state shall ensure the healthy and normal 

development of the child and also create an adequate 

environment to allow this full development.239    

In this regard, as a complement of the child’s right to family life, 

article 20 of the UNCRC guarantees that the public authorities 

shall assure special protection and assistance for those children 

permanently or provisionally deprived of their family 

environments.240  

The family is the primary locus of development and socialisation 

of the child, thereby the family life shall be an essential 

guarantee in view to ensure the child’s best interest. Moreover, 

if the child cannot have access to the family environment, he or 

she is entitled to a special assistance and protection in order to 

continuing his or her harmonious and healthy development.  

4.2 The rights of the Children in light of the Multilevel 

Protection 

The rights of the child will be here examined in view of the 

national, supranational and international layers of protection. In 

the national level of protection, the principle of the best interest 

of the child will be emphasized.  

In the two other levels, at first, the general framework on 

children’s rights will be analysed, then the principle of the best 

interest of the child will be approached. Regarding the EU level, 

                                                           
238

 Choudhry, Shazia, p. 350. 
239

  Peleg, Noam (2012), p. 380. 
240

 Hearst, Alice, p. 336. 



52 

 

the EU competence to legislate and take action on children’s 

rights will be also discussed.  

 

4.2.1 The Rights of the Child under the National Level of 

Protection  

Due to the extent and aim of this thesis the rights of the children 

under the MS national law will be shortly addressed. For this 

reason, this section will solely underpin the principle of the best 

interest of the child. 

Most of the MS’ jurisdictions include the principle of the best 

interest of the child in their legal framework. In some Member 

States, this principle is stipulated by their constitutional outline 

and has a guiding force in decision making241. In some other 

MS242, such principle is present in their relevant legislations. In 

three MS’ national legislations243 this principle is not guaranteed 

at all. 244  

Nevertheless, some national legislations only state that the best 

interest of the child shall be considered, without asseverate that 

this principle should be a primary paramount consideration.245  

A general analysis of the MS legal framework provides the 

conclusion that judicial measures which pursue the effective 

implementation of the best interest of the child are more 

strongly developed in some areas. The development is higher 

in ambits such as family and placement into care than in other 
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law areas – as the asylum and immigration law. This lack of 

effectiveness regarding the principle is extremely problematic, 

due to the fact that the best interest principle shall be the 

primary consideration in all cases relating to children’s rights.246 

Therefore, in general lines this principle is insufficiently 

protected under the national level of the Member States. To 

mitigate this issue and its dangerous consequences for the 

children’s rights protection, the Commission will examine how it 

can contribute to guarantee that “the determination of the best 

interests is properly and objectively” done to further enshrine 

the human rights of children, according to the European 

Commission Coordinator for the rights of the child, Mrs. 

Margaret Tuite.247  

4.2.2 The children’s Rights under the Supranational Level 

of Protection 

Historically, the children’s rights in the EU were truly fragmented 

and addressed only some “specific children-related aspects of 

broader economic and politically driven initiatives”. Such as 

features regarding children in the fields of free movement of 

persons and consumer protection.248  

Only in the 2000s, the EU start to address the children’s rights 

in a more broader way. Its children’s law more coordinated 

framework is based in three landmarks: I) the introduction of 

CFREU; II) the adoption of the Treaty of Lisbon; III) the 

“adoption of the European Commission Communication on a 

special place for children in EU external action”, and “the 
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Council EU Guidelines for the promotion and protection of the 

rights of the child.”249  

The Treaty of Lisbon expressly recognize the protection of the 

child as one of the EU’s main objectives, which is reflected in its 

internal agenda and its external relations. According to article 3 

TEU, the EU shall promote the protection of the children’s 

rights. Furthermore, it adds that in “its relations with the wider 

world” the EU must collaborate to the protection of the human 

rights, specially, regarding children.250  

Moreover, article 2 TEU establishes that the respect for 

fundamental rights is one of the EU core values. The Treaty of 

Lisbon has further collaborated to enhance EU’s capability to 

enshrine the rights of children, by giving binding force to the 

Charter of Fundamental Rights.251  

The CFREU improved the visibility of the children’s rights in the 

EU framework. 252 Particularly in its article 24253, which provides 

the children’s rights to: protection, participation and contact with 

both parents. This article also ensures the best interest of the 

child as a primary consideration to guide all actions regarding 

children.254   

The EU must guarantee the right to such safeguards and care 

as is required for the children’s well-being. Principally in those 

situations in which children need protection against negligence, 
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abuse and violation of their rights, and against conditions that 

compromise their wellbeing. 255 

 

4.2.2.1 EU Competence Regarding Children Protection  

The Charter and the Treaty of Lisbon established legal grounds 

for the EU action in the area of children protection. Even 

though, none of these documents confers a competence to the 

EU as a general policy area, these provisions establish an 

obligation for the EU to take measures oriented to the 

accomplishment of children’s rights.256  

Notwithstanding, the absence of a categorical competence to 

legislate on the rights of children, EU actions linked to those 

rights have an immediate impact on the policies and law related 

to children in the Member States.257  

Additionally, several particular competences under the Treaties 

enable the EU to take specific positive actions to enshrined and 

promote the rights of the children. Various instruments and 

methods can be adopted, such as soft law, legislative action, 

political dialogue and financial assistance. But, any act 

undertaken by the EU must respect the principles of subsidiarity 

and proportionality and cannot trespass the competences of the 

MS.258  

The Commissioner for Justice, Fundamental Rights and 

Citizenship holds the responsibility for policies concerning 

children. However, other EU institutions can likewise take 
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specific actions targeting the “fulfilment of children’s rights 

within their area of competence.”259 

The Commission has taken part in advancing the children’s 

rights in the European Union “through its Communication ‘An 

EU Agenda for the Rights of the Child”’. This “Agenda aims at 

stepping up efforts in protecting and promoting the rights of 

children in all relevant EU policies and actions”. Further, it 

intends to ensure the respect to the rights of the children 

encompassed in the Treaties provisions, CFREU and the 

United Nations CRC. The Commission is also entrusted to 

monitor the respect to fundamental rights in the EU, which 

includes the children’s rights.260  

4.2.2.2 The Principle of the Best Interest of the Child under 

the EU law  

As it was noted above, the principle of the Best Interest of the 

Child is expressly mentioned in article 24261 of the CFREU. The 

EU is then binding to consider the best interest of the child 

when adopting a decision that affects children.  

Furthermore, the principle of the best interests of the child as a 

primary consideration is solidly entrenched in numerous pieces 

of EU legislation, in instance the 2003 Brussels II a Regulation, 

Directive 2011/36/EU on trafficking in human beings, Directive 

2011/93/EU combating the sexual abuse and sexual 

exploitation of children and child pornography, and the Dublin III 

Regulation 604/2013.262  

4.2.3 The Rights of the Child under the International Level 
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of Protection  

Although the ECHR does not comprehend a definition of what is 

a child,263
 its Article 1 establishes that all State Parties have to 

ensure the Convention rights to everyone within their 

jurisdiction. Moreover, article 14 of the ECHR assures the 

enjoyment of the rights set in its instrument “without 

discrimination on any ground”, which includes grounds of age. 

The ECtHR has been accepting applications by and on behalf 

of children regardless their age.264 

4.2.3.1 The Protection of Family Life under the ECHR 

The ECHR contains only two express references to children, so 

its potential to safeguard children’s rights cannot be instantly 

implied by its text. Nevertheless, its provision regarding the 

protection of private and family life (present in article 8 ECHR) 

has a singular importance for children.265  

For this reason, the ECtHR has developed its case law 

regarding children rights through plentiful interpretative 

approaches, which comprises the highlight of the effective 

rights protection. The Court has also relied in children’s rights 

instruments – remarkably the UNCRC – to assure that its 

jurisprudence echoes the current standard on children’s 

rights.266 

One of the foremost contributions of the ECtHR to children’s 

right was its recognition of family ties267. This Court promoted a 
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child-centred approach relating to the recognition of family 

relationship and emphasized the positive obligation to respect 

the right to family life. The ECtHR determine that the right to 

family life shall enable the child integration with his or her family 

from the moment of the birth. 268  

Through its further case-law269 the Court continued to develop a 

child-focused concept of family, underpinning the state 

obligation to provide a positive protection of the right to family 

life. In its jurisprudence270 this Court also emphasised the 

importance of the reunion between parent and child, based on 

its comprehension that the passage of time can have 

irreversible consequences in the relationship of child and parent 

that are separated of each other.271  

Additionally, the Council of Europe has developed other 

documents to protect children’s social and economic rights. The 

European Social Charter encompasses specific provisions 

regarding children, as article 7 on the right of children (and 

young persons) to protection and article 17 on the right of the 

children to social, legal and economic protection. Other 

provisions of this Charter have a particular relevance for 

children, as the right of the family to social, legal and economic 

protection, the right of migrant workers and their families to 
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protection and assistance, the right to education, and the right 

to protection of health.272  

The Council has, also, draft or supported other binding 

documents273 related to children’s rights, such as the European 

Convention on the Repatriation of Minors and the European 

Convention on the Exercise of Children's Rights. The latter 

contains “provisions aimed at protecting the best interests of 

children and promoting their rights.”274  

4.2.3.2 The Principle of the Best Interest of the Child under 

the Convention System 

The principle of the best interest of the child has gradually 

moved to the front of legislation and case law in Europe and 

other places. In the ECtHR jurisprudence, this principle has 

been sturdily established, the Court has applied such principle 

over the years, starting with the re-uniting of children and 

parents.275   

The principle of the best interest has added a significant value 

to the Council of Europe work. The Council is working in various 

ways in order to endorse this principle and guide its State 

Parties to provide a balanced application of the principle of the 

best interest of the child276.  

Nonetheless, the principle has an abstract character and allows 

different applications depending on the situation. On one hand, 
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this flexibility shall be conserved and is not recommended to set 

a clear definition of what this principle comprehends. On the 

other hand, there is a need for an “agreed determination 

procedure” 277, in order to avoid arbitraries. 

In light of this situation, the Council’s essential role is to 

establish sufficiently clear legal standards for legislators and 

practitioners apply this principle. Guaranteeing, therefore, that 

the best interest of the child has been considered at all 

pertinent levels.278 

Nonetheless, currently, the best interest of several “children in 

Europe are not determined as they should”279 –  this statement 

applies, even more in the case of refugee children. This reality 

must be shifted and the children’s human rights shall be 

ensured. The child’s best interest has to be taken as a primary 

consideration, specially, when it conflicts with the rights of other 

– non-vulnerable – groups.  

4.3 In particular: The rights of Refugee Children  

This section will deal with the rights of refugee children and 

their best interest. At First, the hazardous situation to which 

these minors are exposed will be underlined. Then, some rights 

of these children will be addressed, especially regarding the 

European Multilevel System.  

Further, the best interest of the children refugee will be studied, 

and some specificities of the assessment of the best interest of 

such vulnerable children will be underpinned.  

4.3.1 Refugee minor’s rights 

Typically, more than 50% of any refugee population are 
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children. “Refugee children are children first and foremost, and 

as children, they need special attention.” Children are 

vulnerable, dependent and they are developing280. They are 

much more susceptible to malnutrition, illnesses and physical 

injury than adults. Further, they need the support and rearing of 

adults, for physical survival – in the early years –  and also to 

have a social and psychological welfare281.  

Nevertheless, refugee children face far higher risks to their 

safety and well-being than any average child.  The abrupt and 

violent onset of emergencies, the disturbance of their families 

and community structures and the critical shortage of resources 

to which most refugees are subject, deeply impact the “physical 

and psychological wellbeing of refugee children”.282  

Additionally, “infants and young children are often the earliest 

and most frequent victims of violence, disease and malnutrition 

which accompany population displacement and refugee 

outflows”283 and due to the chaos of the emergency situation or 

the unsafe routes to Europe a lot of children are affected by the 

separation of their families.  

The refugee children are daily facing a lot of adversities, what 

affect their normal development. So, they need a special 

protection from the host state in order to be able to fully enjoy 

all their human rights and have a healthy development.  

In light of this need, the UNCRC article 22 (1) provides that the 

states shall ensure that an asylum seeker or refugee child 

receive the suitable protection and humanitarian support to be 
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able to enjoy his or her human rights guaranteed by the 

Convention and other human rights instruments284 – like the 

CFREU and ECHR.  

As it was pointed, there is no provision regarding refugees’ 

rights under the European Council System. Nevertheless, the 

right to respect for family life in the ECHR’s article 8 is often 

applied in cases involving refugee children rights, especially, in 

situations related to the child separation from family members. 

Interpreting this provision, the Strasbourg Court has found that 

such separation is likely to have a severe negative impact on 

the child’s social and emotional stability, education and 

identity.285  

Differently, the EU law contains special provisions comprising 

the rights of refugee children in accordance with the UNCRC’s 

standards. Furthermore, due to above mentioned EU 

competence regarding asylum, the CFREU applies when a MS 

is implementing EU law on the Asylum Policy field (the CEAS 

framework).  

Consonant to the international protection procedures, children 

are vulnerable persons and the MS are required to consider 

their specific situation when implementing EU law. This entails 

the MS to identify and accommodate the special needs that 

asylum-seeking children may have when they enter the host 

state.286  

The above alluded “article 24 of the EU Charter of Fundamental 

Rights applies to the entry and residence requirements of the 

EU asylum acquis as it relates to children.” Thus, it is required 

that in all actions concerning children the Member States 
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ensure that the best interest of the children is a primary 

consideration.287  

This core principle is also underpinned by the implementation of 

the Directive288 on common procedures for granting and 

withdrawing international protection and the Dublin Regulation 

as they relate to children289. 

Furthermore, the EU provide a 10 principles framework for the 

protection of children in migration, what includes: children 

participation; non-discrimination, support to the family; 

adequate and well-trained professionals in the child protection 

system; and a cross-board and transnational system of 

protection.290   

In the EU framework, there are also specific provisions related 

to unaccompanied minors and their particular rights. Among 

these instruments there are binding and non-binding provisions, 

which will be further addressed in the section 5.  

4.3.2 Refugee Children’s Best Interests  

As it was mentioned, the Principle of the Best Interest of the 

Child is very flexible and its implementation varies according to 

each child specific situation. Thus, the assessment of the best 

interest of any refugee child shall consider his or her specific 

situation as a refugee, the family structure and any trauma or 

harm that the child has suffered.  

The host country should do a careful assessment of each child 

refugee best interest, in light of article 24 of the EU Charter on 

Fundamental Rights. This assessment shall contemplate the 

child’s identity and idiosyncrasies and in his or her family and 
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social context (regarding also the home country and the 

displacement historical).  

Thus, after any refugee child arrives in a MS, his or her best 

interest shall be determined by an assessment. Before making 

any decision, the public authorities are obliged (according to the 

decision-making migration procedure) to obtain all the 

necessary information about the recently arrived (or unknown) 

child and interpret this information in view of the principle of the 

best interest of the child.291 

This assessment shall also consider the vulnerability of the 

child towards determining the necessary quality of the rearing 

environment. Since more vulnerable children need a higher 

qualification of the family (or foster family) and the social 

surroundings in order to have their safe and good development 

assured.292    

The decision about a refugee or asylum-seeking child needs 

shall be based on his or her right to development. So, if a child 

is in risk in the host country, the public authorities must 

intervene to ensure the safety and development of this child. 

Particularly regarding recently arrived children is relevant to 

appraise whether their development was damaged before they 

fled and if “the perspectives on improvement of these conditions 
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for development” are safeguarded in case these children 

return293 (if their applications for asylum are denied).  

The assessment of the child’s best interest shall be made in an 

even more cautious manner when related to unaccompanied 

minors, due to their additional hardship of being deprived of 

their primary caregivers and families.  

 

5. The Enforcement of Unaccompanied Minors’ Best 

Interest in light of the Multilevel Protection 

5.1 The European Multilevel Provisions and Policies on 

Unaccompanied Minor’s Protection  

Besides the right of any refugee child to protection and 

humanitarian assistance, the above alluded article 22 UNCRC 

establishes additional safeguards to unaccompanied minors. 

According to this article the states parties shall provide the 

appropriated cooperation to protect and assist the 

unaccompanied children. Those states shall also trace these 

minors’ parents or relatives in order to obtain the necessary 

information to promote the family reunification. 294 

In the case in which no family member can be found, the 

unaccompanied child is entitled to the same level of “protection 

as any other child permanently or temporarily deprived of his or 

her family environment.” That protection is addressed by article 

20 of the Convention, which establishes that a child who 

endures such deprivation shall be granted state’s special 

protection and assistance.295  
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As it was already mentioned, the UNCRC is a guide for the 

application of EU296 law in the matters concerning children and 

it is an interpretative tool for the Strasbourg Court297. 

Furthermore, all EU member states are parties of the UNCRC, 

so any unaccompanied minor shall be accorded such protection 

and assistance also under the national law framework.  

Thus, the UNCRC and its core principle –  the best interest of 

the child –  have a high relevance under the 3 studied levels of 

protection. The EU law level comprehends a specific framework 

regarding unaccompanied minors, what will be analysed in this 

section. The focus will be the protection of these vulnerable 

migrant children under the Dublin-III Regulation and the Action 

Plan on Unaccompanied Minors (2010-2014). 

The ECRH has also an important role in the enforcement of 

vulnerable groups rights among its jurisprudence. Recently, it 

has supported the refugee children’s right, especially of the 

UASC, to family reunification.  

Furthermore, the Council of Europe has laid down some non-

binding instruments related to the protection of unaccompanied 

minors, such as the Strategy for the Rights of the Child and the 

Council of Ministers Recommendation no 9, which will be 
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subject to further study later in this section.  

Together with the Fundamental Rights Agency (hereinafter 

FRA), the Council of Europe has also elaborated a handbook298 

– another non-binding instrument – to improve the awareness 

of children’s rights in Europe, which included the rights of 

unaccompanied minors.  

5.1.1 European Union  

There are several provisions regarding unaccompanied migrant 

minors under the EU level, and especially under the CEAS. 

Nevertheless, this section will focus on the above-mentioned 

Dublin III Regulation, which is the core of the CEAS, and 

establishes many requirements related to unaccompanied 

children. Furthermore, this section will address the Commission 

Action Plan on unaccompanied minors (2010-2014), which 

highlights numerous matters regarding the protection of these 

children.  

5.1.1.1 Protection of unaccompanied minors under Dublin 

III 

As it was mentioned in section 2, the Dublin III Regulation has 

achieved some progress regarding the protection of 

unaccompanied minors and family reunification. 

Along those lines, the Dublin III-Regulation’s preamble explicitly 

refers to the aims of respecting family life, the best interest of 

the child299 – in accordance with the UNCRC – and to provide 

special guarantees for unaccompanied children. Furthermore, 

in light of those objectives (which are endorsed by the article 8 

of this regulation) when an unaccompanied child applies for 

international protection, the presence of a family member or 
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relative in another MS is a binding criterion for the allocation of 

responsibility.  

This regulation has also made the definition of family wide, 

particularly regarding unaccompanied minors.300 For this 

vulnerable group, the clause of allocation of responsibility also 

enables the unification with the child’s relatives301, in case no 

family member is present. 

These special responsibility rules regarding unaccompanied 

minors reflect the CJEU jurisprudence, “since it had already 

been de facto” established by the CJEU before the recast of 

Dublin III Regulation302.  

Another achievement of this regulation towards the children 

protection was the setting of criteria for the children’s best 

interest assessment, e.g. the view of the child in accordance 

with his or her age and maturity level, family reunification 

possibilities, the child’s safety and security and his or her 

wellbeing and development.303  

Regarding the unaccompanied minors, Dublin III stipulates that 

the MS shall assure that these children are duly represented or 

assisted with respect to the procedures established in this 

Regulation. The Dublin III, likewise the Reception Condition 

Regulation, comprehends provisions on the tracing of these 

minors’ family members. 304 

These provisions are essential since an evaluation results 

demonstrated that MS frequently did not sufficiently investigate 
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if applicants have family members in other MS. Moreover, in 

view of the child’s best interest 305
 the tracing procedure shall 

start as soon as the minor’s application for international 

protection is made.306  

Furthermore, any MS shall be able to derogate from the 

responsibility criteria, especially due to humanitarian and 

compassionate grounds.  In view to reunite family members, 

relatives and other family relations307 and to guarantee a high 

level of protection of children, particularly the unaccompanied 

ones. The best interest of these vulnerable children shall prevail 

over the interest of the State.  

5.1.1.2 The Action Plan on Unaccompanied Minors (2010-

2014) 

As it was stated, the Commission has a relevant role on 

monitoring the observation of the fundamental rights among the 

EU. Thus, to fulfil such role regarding a vulnerable group as the 

unaccompanied children, this institution has elaborated the 

Action Plan on Unaccompanied Minors 2010-14.  

This plan was a response to the high number of 

unaccompanied minors in Europe, which affected all the MS. In 

2009, the Commission announced an Action Plan on 

Unaccompanied Minors. Later in that year, the Stockholm 

Programme, endorsed by the European Council on December 

2009, “welcomed the Commission’s intention to develop an 

Action Plan, to be adopted by the Council, combining measures 

on prevention, protection and assisted return”. The European 

Parliament, in its Resolution on the Stockholm Programme, 
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insisted that such Action Plan should also approach issues as 

protection, durable solutions in the best interests of the child 

and cooperation with third countries.308  

The action plan emphasises the need to respect the children’s 

rights “as set out in the Charter of Fundamental Rights and the 

UNCRC, in particular the principle of ‘the best interests of the 

child”. Furthermore, it is essential to assure that any child who 

needs protection receives it, regardless his or her immigration 

status, and “that all children are treated as children first and 

foremost.”309
  

The European Migration Network (hereinafter EMN) and the 

FRA have consulted the MS and civil society organizations and 

have identified numerous problems and solutions. These 

outcomes were presented in the action plan. The first problem 

found was the lack of sufficient data on unaccompanied 

minors.310  

Additionally, the plan established some main features for action, 

which are: “prevention, regional protection programmes, 

reception and identification of durable solutions”. Protection and 

the “principle of the best interest of the child have been 

mainstreamed throughout all actions.”311 

This plan comprises housing these minors in adequate 

accommodations “and treating them ‘in a manner that is 

completely compatible with their best interests”. Thus, detention 

is justified uniquely as an exception and “should be ‘used only 

as a measure of last resort, for the shortest appropriate period 
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of time and taking into account the best interests of the child as 

a primary consideration.”312 

A Staff Working Document was issued in 2017, to outline the 

development of the Action Plan between mid-2012 and the end 

of 2014 and also the progress of the plan’s main features in 

2015 and 2016. According to this document, the migratory crisis 

has aggravated the “challenges posed by the arrival to the EU 

of vulnerable migrants” (and in particular unaccompanied 

children) due to the overall increase in the number of refugees 

fleeing to the EU. “The European Agenda on Migration and the 

Communication of February 2016 on the state of play in its 

implementation indicate that the protection of migrant minors”, 

and particularly of the unaccompanied children, “is a priority for 

the EU.”313  

The EMN elaborated a comparative study of MS policies and 

practices of how to protect unaccompanied minors in the period 

from their interception on the MS territory until the moment they 

were accorded a durable solution. Such analysis found good 

practices in the MS, but also highlighted some gaps and 

challenges that still need to be dealt with to guarantee that all 

unaccompanied children, irrespective “whether or not they are 

seeking asylum in the EU, benefit from the same level of 

protection.”314
 

The outcomes of the Action Plan underlined by the Staff 

Working Document will be further developed in the section 5.2, 

regarding each specific practice that is necessary to guarantee 

the unaccompanied minors protection, as data collection and 

guardianship.  
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5.1.2 Council of Europe  

In 2007, The Council of Europe’s Council of Ministers in its 

Recommendation no 9 created the Life Projects, which is a tool 

for unaccompanied children integration and also a durable 

solution for these minors. This project is child specific and 

considers each minor’s juncture and personal profile315 in light 

of the best interest principle. 

It aims to develop the capabilities of minors, enabling them to 

acquire and improve the skills necessary to become 

independent, responsible and active in society. In view to 

achieve this, Life Projects pursues aims “relating to the social 

integration of minors, personal development, cultural 

development, housing, health, education and vocational 

training, and employment.”316 

Additionally, under its Strategy for the Rights of the Child (2016-

2021) the Council of Europe acknowledges the unaccompanied 

children precarious current situation besides the frequent 

human rights violations and privations that an average refugee 

child suffers. Furthermore, the strategy states that the principle 

of the best interests is habitually “neglected in asylum and 

immigration procedures”.317  

Moreover, common practices like the “use of detention instead 

of child welfare protection”, failures in assigning effective 

guardianship, “family separation and demeaning age 

assessment procedures are emblematic” of the variety of 

manners in which “migrant children fall through loopholes in 
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child protection frameworks”. These children also face a high 

risk of exploitation and traffic318, specially the unaccompanied 

ones.  

The strategy asserts that the rights of the refugee children will 

be protected and promoted by many Council’s bodies, as the 

Council of Europe Commissioner for Human Rights. The state 

parties “will be supported in upholding their human rights 

obligations in line with the case-law of the ECtHR”, “the 

conclusions of the European Committee on Social Rights”, the 

Committee for the Prevention of Torture, the Group of Experts 

on Action against Trafficking in Human Beings and the 

European Commission against Racism and Intolerance.319  

The Council of Europe will also guide its state parties in taking a 

co-ordinated child rights based approach, considering also the 

Recommendations on Life Projects for unaccompanied 

migration minors. In this vein, special attention shall be given to 

the situation of unaccompanied children and to the connection 

between migration and trafficking of children.320  

5.2 How the protection implementation stands currently  

Notwithstanding that the Dublin III Regulation underpinned 

protective provisions and its legal basis under the EU Charter of 

Fundamental Rights and the ECHR Recommendation and 

Strategy, the rights of the unaccompanied minors are not being 

sufficiently and effectively implemented.  

These vulnerable children are facing an even heavier hardship 

due to the Member States’ shortcomings, negligence and 

frequent violations. As the Council of Europe has stated, the 

treatment carried out by the MS frequently ignores the principle 
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of the best interest of the children.  

This treatment further disregards the very peculiarity of 

children’s situation, treating these unaccompanied minors – 

primarily or only – as migrants and not as children, ignoring also 

their special condition of vulnerable minors deprived of their 

family and normal development.  

This section will deal with the multilevel protection 

implementation – emphasizing its shortcomings and gaps – in 

the relevant matters related to unaccompanied minors’ 

protection, such as data collection, reception, missing children, 

family tracing and reunification. These inadequacies are 

currently undermining the human rights of unaccompanied 

migrant children.  

The examination of these relevant matters will be made, 

specially, in light of the findings provided by the FRA 2016 and 

2017 reports and the Commission’s evaluation of the 2010-

2014 Action Plan. Furthermore, the present analysis will 

highlight the importance of the principle of the best interest of 

the child in all issues involving unaccompanied minors and in 

different steps of the asylum procedure related to these 

children.  

5.2.1 Data Collection  

Data on asylum and migration compiled by the Member States 

and international organisations are not always comparable and 

do not effectively reflect the current situation of migrant children 

– accompanied or not321. Thus, the identification and 
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registration of vulnerable persons is still a challenge across 

MS.322  

Despite the purpose of the Action Plan of 2010-2014 to change 

this scenario, this situation persists. Additionally, the MS often 

just acknowledge the number of unaccompanied minors who 

applied for asylum. Furthermore, besides the minors who do not 

complete an application, there are the ones who are missing or 

are victims of human traffic. Without a sufficient data is difficult 

to plan and to implement any policy to address the needs and 

the best interest of such children.323    

In the EU level, the Eurostat requires MS to provide data on 

migrants. But the data communicated is still very fragmented 

and the exact numbers of unaccompanied minors who go 

missing from reception and care facilities are not known. 

Furthermore, some EU Agencies, international organisations 

and networks (as the EMN) are also working to improve the 

availability of data concerning those children.324 

The 2015 European Migration Network Study concluded that 

more systematic data collection by the MS, using common 

definitions on unaccompanied children, is necessary for 

informing policies directed to this especially vulnerable group.325 

The common definition issue is preposterous, since the EU 

framework defines what is an unaccompanied child, as it was 

noted above.  

5.2.2 Reception 
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In the same vein of the UN Committee on the Rights of the 

Child’s General Comment No. 6 standards promoting family 

based care options, the EU Reception Conditions Directive 

requires that unaccompanied minors shall be placed according 

to this priority order: with adult relatives, with a foster family, in 

accommodation centres with special provisions for children or in 

other accommodation suitable for children.326 

The directive also requires MS to take measures to prevent 

assault and gender-based violence, including sexual assault 

and harassment in the accommodation centres. Nevertheless, 

there are severe weaknesses in the reception system for 

unaccompanied minors. Due to the lack of sufficient 

“specialised facilities for unaccompanied children, despite 

Member States’ efforts, children are often accommodated in 

crowded first reception and transit facilities.”327  

Moreover, “conditions at first reception facilities were reported 

to be inadequate in almost all Member States covered by FRA’s 

monthly overviews on the asylum and migration situation in 14 

Member States.”328
 According to the above mentioned action 

plan evaluation, in some cases minors have been 

“accommodated in closed facilities” in virtue of a “shortage of 

suitable alternative reception facilities”.329 This type of 

accommodation infringes the children’s rights to freedom, to a 

special protection and also impair their integration into society 

and development.  

The FRA also noticed a disjunction between child protection 

systems and asylum or migration systems. Since, some 

accommodation options, care and child protection measures 
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are only offered to minors without parental care who are 

nationals of the MS. These are not similarly330 provided to 

foreign unaccompanied children.331 

In some MS332 there is an incessant lack of clear guidance and 

qualified staff to identify children at risk at registration and first 

reception. Furthermore, age assessment procedures have 

commonly not been applied at first reception facilities (specially 

in transit countries), nor have they been satisfactorily explained 

to the children.333  

The absence of a clear identification and registration 

procedures is a particular shortcoming in the MS reception 

systems. This issue results in minors’ disappearance, which 

leads to many risks, as abuse, sexual exploitation and 

trafficking. Children are also more likely to abscond from transit 

and temporary first reception facilities that do not comply with 

child protection standards.334  

5.2.3 Missing Children 

There is insufficient research to enable an overview of how 

many unaccompanied children went missing. On the one hand, 

several unaccompanied minors could be missing but not 
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reported to the police, on the other hand, the lack of a central 

registry may lead to double registrations. Nonetheless, Europol 

asseverates that more than 10,000 unaccompanied children 

went missing335 in 2015336.  

The missing children phenomenon gives rise to grave concerns, 

and the information on these children is incomplete and 

fragmented. A 2013 Study on missing children revealed that 

responses to this issue are often different across MS, “and 

suggested a provisional set of common EU-wide indicators on 

missing children that could be used for comparative 

analysis337”.  

Under the EU level of protection, the Union has funded 

numerous projects on missing unaccompanied children which 

assessed this phenomenon and made several 

recommendations, as the Italian SIS SIRENE project - Vigila et 

Protégé338 and the the SUMMIT project339 .eu. One of the SIS 
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project outcomes was the conclusions that fingerprint 

identification of all unaccompanied children upon their entry into 

the EU shall be the primary tool to assure their subsequent 

identification and protection340. 

Furthermore, since 2007 there is a hotline number on missing 

children among the EU, launched by the Commission.341 In May 

2016, the European Parliament has adopted a declaration on 

improving emergency cooperation in recovering endangered 

missing children and improving child-alert mechanisms in the 

MS342. Under the ECHR system, “the enforced disappearance 

of children has been addressed under article 8 of 

the Convention”.343   

The Commission has stated that missing migrant children have 

an equal right to protection as missing national one.344 But a 

Commission Study on Missing Children in 2013 illustrates that 

responses to missing migrant unaccompanied children are 

frequently different from responses to missing national 

minors.345 

Fighting the missing children issue entails setting up strong 

prevention mechanisms and responses. Concerning the 

prevention, missing minors found anywhere in the European 

Union must be rapidly identified, “registered and referred to the 

child protection authorities”. 346
 

In spite of the frightful data on missing children mentioned 
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above, the 2015 EMN Study on some Member States' 

responses to the missing child phenomenon has identified 

numerous examples of good practices. Such as the smooth 

functioning of the reception system for unaccompanied minors 

in the Netherlands, which reveals how integrated reception and 

guardianship procedures may help preventing that minors go 

missing.347 

5.2.4 Guardianship  

As it was mentioned children deprived of parental care are 

notably vulnerable to abuse and exploitation. Thus, these 

children are entitled to special protection. Effective guardianship 

systems are crucial “to preventing abuse, neglect and 

exploitation and they protect child victims of trafficking”348. 

The unaccompanied children need to be immediately supported 

in all legal and other matters. The guardianship should be 

installed as rapidly as possible in view to assist the child 

throughout the asylum procedures and all other important 

issues (e.g. legal, medical, and schooling ones). In some 

Member States, a minor “who is not properly represented by a 

guardian (or similar legal representative) cannot apply for 

asylum or validly act during asylum proceedings349”.  

The CEAS is less restrictive, and stipulates that “a guardian has 

to be appointed but that can be done once the application is 

lodged”350. This provision criticized, in virtue of the fact that the 
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designation of a guardian should be the first measure to be 

taken when the national authority is aware that a child is 

unaccompanied. Hence, a guardian shall be assigned as soon 

as possible and before the asylum application is made.351 

The ECHR system has a more limited scope in this regard. It 

just provides the guardianship of those unaccompanied minors’ 

who were victims of human traffic. This system guarantees 

under the Convention on Action against Trafficking in Human 

Beings that the unaccompanied child, as soon as he or she is 

identified as a victim of traffic, shall have a legal guardian who 

should represent him or her and act in his or her best 

interest.352  

Theoretically, “constitutional or other domestic law provisions of 

all Member States recognise that all children” in their territory 

shall benefit from equal protection, notwithstanding his or her 

nationality or status. Nevertheless, “in practice, in many 

occasions the child’s migration and residence status determines 

the type of protection granted and, more specifically, the 

specific guardianship and representation arrangements.353” 

The FRA 2016 Report has found numerous violations of the 

guardianship guarantee among the MS. There is a persistent 

delay in the appointment of guardians in several MS. In 

Germany and Italy, for instance, this delay sometimes is 

extended to several months. This delay has as a consequence 

the postponement of those children’s access to protection, 

proper reception and family reunification.354  

To deal with these delays in designating guardians, some MS 
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entrust these functions to reception staff (e.g.  Bulgaria and 

Italy). This assignment may compromise the independence and 

impartiality required from guardians. Furthermore, these minors 

continue to face legal and practical obstacles to access asylum 

procedures. As it was stated, some MS, as Bulgaria, Italy and 

Greece – have started to initiate asylum procedures without a 

guardian being present.355 

Furthermore, the FRA report of 2017 indicates that the 

guardianship for unaccompanied children remains inadequate. 

Besides the continuous delay356, this agency has noted the high 

number of children allocated per guardian in some MS.  This 

can prevent the functioning of the service and result in 

insufficient care being provided to the children. In Sweden, for 

instance, a person may be a guardian for up to 30 children. In 

Bulgaria, this number is even higher: “at the end of 

October 2016, about 600 unaccompanied children were 

assigned to the six directors of the six reception centres.357” 

Migrant children without a lawful residence are habitually 

supported only by a representative who does not have the full 

mandate of a guardian. Only four MS358 “have set up a separate 

guardianship system for unaccompanied children who only 

have a temporary right to stay in the Member State or have no 

                                                           
355

 Ibid. 
356

 These delays were reported in several Member States in 2016. “In some 
countries, the guardian is appointed immediately and no time elapses between 

identification of the child and appointment of the guardian – such as in the Czech 

Republic and Ireland. In other countries it takes longer, (…) in Italy, unaccompanied 
children live in emergency shelters for up to six months without having a guardian 

appointed or receiving any kind of specific assistance.” In Germany, the Federal 
Association for Unaccompanied Minor Refugees published an evaluation which 

“shows that the appointments of guardians in many cases exceeded the legal time 
limits provided for by law.” Fundamental Rights Agency (2017), Fundamental 

Rights Report 2017, p. 186.  
357 Ibid, p. 186.  
358

 Belgium, Denmark, Finland, and the Netherlands. 



83 

 

right to stay at all”, what typically comprises children who are 

undocumented or seek asylum359. But regardless their status, 

these children also need protection, and more specifically, 

depend on the assistance and representation of a guardian.  

5.2.5 Establishment of Durable Solutions 

Identifying the most appropriate durable solution for an 

unaccompanied child, has an essential and lasting impact on 

his or her future. Thereby, it requires a cautious balancing of 

many factors, may involve different agencies and authorities, 

and should take account of the child’s views360, and reflect the 

child’s best interest. To do so it is fundamental to previously 

undertaken a deep assessment of this best interest.  

As it was alluded in section 4, the assessment of the best 

interest of these vulnerable children is really complex and shall 

be made by the reception authorities as soon as the 

unaccompanied situation of the child is acknowledged, in order 

to determine which actions shall be adopted regarding the child.   

“Work has been carried out in the MS and at EU” levels on all 

elements identified in the 2010-2014 Action Plan as viable 

durable solutions: return and reintegration in the country of 

origin; solutions for facilitating integration in the MS of 

residence; and resettlement. Nonetheless, the 2015 EMN 

Study361 informs that in most MS a durable solution for those 

minors is not defined in legislation.362
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The return decision shall envisage the best interest of the child 

as a primary consideration, instead of the interest of the MS. 

Additionally, this principle grounds a range of protective 

measures to shield the child from a forced or damaging return. 

The best interest of the child shall still be monitored once the 

return takes place, to make sure that the child’s rights continue 

to be safeguarded. In this vein, the Commission has undertaken 

a project363 to follow up return decisions regarding minors, 

aiming to ensure a safer and more sustainable system for the 

return of children, in view of their best interest.364 

5.2.6 Family Tracing and Family Reunion 

As it was mentioned, the Dublin III considers the family 

reunification possibility in the assessment of the child’s best 

interest. Family reunification is also a right protected under the 

UNCRC365 which recognizes that the family life is also highly 

relevant for the development of the child.   

Under EU law, besides the above noted conditions under the 

Dublin Regulation, the Family Reunification Directive requires 

MS to authorise the entry and residence of the unaccompanied 

minor’s parents, in the case it is not in the child’s best interest to 

join the parents abroad instead. In the absence of a parent, MS 

“have the discretion to authorise the entry and residence of the 

child’s legal guardian or any other family member366”.  

The definition and rights attached to family are wider in the 

context of unaccompanied minors than for most other 

categories of child migrants. The Reception Conditions 

Directive also establishes that MS must start tracing the 
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unaccompanied child’s family members, where necessary. This 

is to be undertaken with the support of international or other 

relevant organisations as promptly as possible after the 

application for international protection is made, if it is in light of 

the child’s best interests.367 

Under the CoE framework, “article 8 of the ECHR does not 

allow migrant parents and their children an absolute right to 

choose where they want to live” and “national authorities can 

legitimately deport or refuse entry to family members provided” 

there are no insuperable hindrances to establishing family life 

elsewhere. The ECtHR, as in the case Şen v. Netherlands, 

balances between the rights of the child and the family and 

wider public policy interests. To do so, this Court considers 

three factors: the children’s age; “their situation in the country of 

origin; and the degree to which they actually depend on their 

parents”368.  

Nevertheless, the Commission reports that cross-border family 

tracing and reunification processes - including in countries of 

origin and transit - are frequently not performed, protracted or 

started too late. These procedures should be smoother and 

faster for all minors who are applying for asylum. 369 

 

5.2.7 Miscellaneous Protection Matters   

According to the Commission, the MS should do everything 

possible to assure the availability of alternatives to 

administrative detention of unaccompanied children. 

Nevertheless, around half of the MS undertake detention 
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measures for unaccompanied children whilst they are awaiting 

return.370 Some other MS national legislation371 prohibits the 

detention of those children, but it still occurs in practice372.  

Furthermore, under Dublin III this detention is only lawful if 

compatible with the best interest of the child.373 So, according to 

the EU framework the detention of unaccompanied children 

only shall be used as an ultima ratio.  

The UNCRC also requires that detention shall only be adopted 

as a last resort and shall take the shortest period possible. 

Administrative detention of those children and conditions of 

deprivation of liberty represents a grave challenge to the 

realisation of their rights.374  

Detention can be extremely traumatic for children, especially 

due to the circumstances from which they have fled away. It is 

also less probable to afford an effective protection than effective 

supervision in an open childcare facility. Nonetheless and 

regardless the EU and the UNCRC framework, detention is 

habitually used merely for administrative convenience rather 

than as a measure of last resort.375  

Detention is distressing and instead of protecting these 

vulnerable children’s rights   – and provide them a safe 

environment where they can develop and integrate with the 

community –  it prevents them to benefit from their human 

rights. Thus, detention hardly would be compatible with their 
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best interest. Furthermore, administrative detention and 

accommodation in conditions that deprive children of their 

freedom shall not be allowed in light of their best interest and 

right to a healthy development. 

Moreover, according to FRA “the ageing out of children turning 

18 during the procedure and prior to accessing asylum is a 

persistent concern in all Member States376.” This shows that the 

interest of the MS overcame the best interest of the children 

(and the aspiration to protect these minors) once more.    

François Crépeau, the UN Special Rapporteur on the Human 

Rights of Migrants, has declared that in his visit to the MS he 

has observed a general absence of the assessment of the 

children’s best interest. He highlighted the visible lack of best 

interest determination procedure in practices such as the 

returns of migrant children, in the push-back of Afghani minors 

by “Italian authorities by maintaining them on the ferries 

returning to Greece”; and also in the recurrent detention of 

“children or of families when detention can never be in the best 

interest of a child”377. In those cases, besides the lack of a 

determination procedure, the best interest of the children was 

apparently not even considered.  

  

6. Improvements of the Protection System in light of 

the Best Interest of the Child 

There are many gaps and failures regarding the assessment 

and observation of the best interest of the child in the EU, as it 

was analysed in the last sub-section. These shortcomings have 

two general grounds: the inobservance of some EU protection 
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standards and the lack of a strong protection framework.  

It is important to underpin that such inadequacies are affecting 

the human rights of a very vulnerable group. These 

unaccompanied children supposed to have their special 

safeguard guaranteed and their best interest as a primary 

consideration. Nevertheless, sometimes, their best interest was 

not even considered.  

Furthermore, if one of their rights is not properly guaranteed, as 

the right to an appropriate best interest assessment, it can 

undermine their other rights. The lack of an adequate best 

interest assessment impairs the MS authorities to know how 

they can act to provide the necessary and suitable protection to 

each child. The absence of an appropriate and prompt 

reception can also impair the child’s access to protection, since 

the child can go missing and get exposed to several dangers.  

Nevertheless, there are some projects and proposes which aim 

to solve some of these shortcomings. There are also some 

good practices related to the realization of unaccompanied 

minors’ rights. Some of this proposes and practices will be 

analysed in the section 6.1.1. This section will also focus on the 

latest Commission Communication378 on Unaccompanied 

Children proposes and recommendations.  

6.1 How to Face the Protection Gaps in light of the 

Commission Communication  

The Commission 2017 Communication sets out many actions 

which need to be either taken or better implemented now by the 

MS. Hence, this Communication aims to provide several 

coordinated and effective actions to the persistent protection 

gaps and needs that children are tacking in Europe, ranging 
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from their identification, reception and the establishment of 

durable solutions379.  

6.1.1 Registration, the Missing Children Phenomenon and 

Reception  

After arriving in the EU, migrant children shall always be 

promptly identified and registered as children by means of a 

uniform data set across the EU. Moreover, children shall have 

priority in all border-related procedures and receive suitable 

support from specialised staff in the process of identification 

and registration. The staff should apply child-friendly and 

gender-sensitive approaches when collecting fingerprints and 

biometric data.380 

The Communication proposes to lower the age for taking 

fingerprints and facial images from 14 to 6 years. Nevertheless, 

the biometric identification is fundamental to trace missing 

children381, so it should be applied for all unaccompanied 

children, regardless their age. This practice would be adequate 

to achieve the legitimate aim of improving the tracing procedure 

and avoid the harms and violence which missing children often 

face, as human traffic. There are not equally efficient and less 

intrusive means to improve missing minors tracing. The 

intrusion in their privacy of collecting finger prints would be 

proportional in comparison with the aim to prevent the harm 

mentioned above, which is compatible with their general best 

interest.  

The Commission points that protocols and procedures need to 

be in place to systematically report and respond to cases of 

unaccompanied children going missing. Reception centre 
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managers and anyone involved in the care of the child must 

report all cases of children going missing to the police. The 

above mentioned missing children hotlines and national child 

alert mechanisms must be also used, where appropriate382.  

The police should also “enter an alert on the missing child in the 

Schengen Information System” (hereinafter SIS) “and liaise with 

the national SIRENE bureau”. MS should request a 

corresponding Interpol notice on missing persons to be issued, 

when necessary. The Communication also highlights the newly 

proposed reform of SIS, which comprises a proposal to add a 

classification to the missing child alert in the system, indicating 

(where known) the circumstances of the disappearance. “Work 

is underway on an automated fingerprint identification system in 

SIS”. This will enable SIS searching by fingerprints and stablish 

a more reliable identification of minors in need of protection383. 

A harmonized action on missing children tracing among the MS 

could be more efficient to face this phenomenon. The missing 

children problem is a cross-border issue, so it demands a cross-

border action. A regulation on tracing of missing children in the 

EU level could be a very effective way to address this issue. 

Thus, the MS could be bound to enter a SIS alert in all cases of 

missing children.  This regulation could set uniform procedures 

concerning the obligation of reporting the missing cases to the 

police and also stipulating to the MS a duty to engage in other 

local actions in order to improve the tracing process.  

Furthermore, the best interest of each unaccompanied minor 

shall be determined following the child’s registration, which shall 

be prompt and consider the child’s personality, background and 

social aspects, as it was above noted. This assessment shall 
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orient all action undertaken regarding to that child and his or her 

specific needs and characteristics.  

The Commission points that the establishment of effective 

monitoring systems at the MS level should also contribute to the 

good functioning of reception centres. To support MS, “EASO 

will in 2017 develop specific guidance on operational standards 

and indicators on material reception conditions for 

unaccompanied children.”384  

The Commission encourages the MS to ensure unaccompanied 

children access to health care, education and psychological 

assistance. The MS are also encouraged to: I) assure a series 

of alternative care options for these children, including 

foster/family-based care; II) “integrate child protection policies in 

all reception facilities hosting children, including by appointing a 

person responsible for child protection”; III) establish a monitor 

system regarding these minors’ reception and “monitor the 

availability and accessibility of a viable range of alternatives to 

the administrative detention of children in migration”.385  

The appointment of persons responsible for children 

assistance, and even of volunteers, would help to integrate 

these children to the host country society. The administrative 

detention of unaccompanied minors shall not be a last resort, it 

should not be adopted at all. As it was above addressed, even 

a detention based on criminal grounds is hardly consonant with 

the best interest of a child. The administrative dentition is a 

manner to impose these children a further hardship and prevent 

them to benefit from their rights (e.g. freedom and community 

life which are essential for their healthy development) and 

integrate society. Moreover, this measure is even more 
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traumatic for a child that needed to flee from a war or 

deprivation juncture. 

In this vein, the Council of Europe Parliamentary Assembly is 

continuing supporting “the Campaign to End Immigration 

Detention of Children.”386 

According to the Commission, the use of family-based 

care/foster care for unaccompanied minors has been expanded 

currently and proven successful and cost-effective, but it is still 

under-utilised387. The MS shall promote and incentive foster 

and family based care, since the family environment is the most 

adequate one to provide the child a good development, and it is 

consonant with the Dublin III hierarchical criteria.   

6.1.2 Guardianship, Family Tracing and Relocation 

The Commission adds that it and the EU agencies will 

establish: I) “a European guardianship network to develop and 

exchange good practices and guidance on guardianship in 

cooperation with the European Network of Guardianship 

Institutions”; II) reinforce the guardianship institution to assure 

that guardians for all unaccompanied children are rapidly 

assigned; III)guarantee prompt and “effective family tracing, 

within or outside the EU by making full use of existing cross-

border cooperation channels”; IV) give priority to asylum 

applications of children according to the urgency principle; 

prioritize the relocation of unaccompanied minors from Italy and 

Greece.388
  

The exchange on good practices should not be limited to the 

guardianship network, it shall be implemented in all matters 

regarding unaccompanied minors, as family tracing, reception 
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and identification. Good practices shall be disseminated and 

replicated among the MS, in light, of course, of their different 

junctures. Furthermore, as it was already stated, the 

guardianship shall be established before the asylum 

application, differently than what is stated in Dublin III.  The 

proposed Dublin IV recast shall ensure that the guardianship is 

established as soon as possible and preferentially before the 

application is lodged. Thus, the guardian can assist the child 

and seek his or her best interest in all steps of the application 

and international protection procedure. 

This regulation change is fundamental due to the importance of 

a swiftly established guardianship to ensure the child’s 

protection, rehabilitations and assists in cutting eventual links 

with traffickers. It also reduces the risk of the minor going 

missing,389what is more common in the early reception process, 

as it was already outlined.  

The family tracing shall also be based on the SIS and on 

cooperation with third states. According to the Directorate-

General for Internal Policies of the Union, the EU shall identify 

third countries with which cooperation related to migrant 

unaccompanied children is necessary and feasible. It shall also 

incentive these countries to join the 1996 Hague Convention390, 

and give them assistance, if necessary, to implement such 

Convention391. In view of tracing the families of unaccompanied 

minors or providing their return and reintegration in their home 

country without discontinuing guaranteeing these children 

rights.  
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Give priority to these vulnerable children is compatible with the 

principle of undertaking their best interest as a primary 

consideration. This priority shall be factually enforced, 

especially regarding the transfer of these children from Greece 

and Italy.  

The unaccompanied children shall be also better resettled and 

better allocated among the MS and inside the MS national 

territory. This would entail a lower number of children to be 

assisted in each reception centre and by each responsible 

authority. It will enable the authorities to afford a better and 

more individualised protection to each child and the MS to avoid 

an overcrowding of accommodations and reception centres, 

which is currently an obstacle to children protection.  

The proposed recast Dublin IV could provide a new allocation 

and resettlement system to unaccompanied minors, a system 

that would indeed take these vulnerable children’s best interest 

as the primary consideration. This would consist in their priority 

relocation among and inside the MS. Furthermore, the best 

interest of the child would be the allocation and the transfer 

criteria, which should involve the children’s participation in the 

determination of the MS allocation.  

The child would not freely choose a MS, but his or her view 

would be heard and considered, what would likely avoid second 

movements of children migrants (achieving one of the Dublin 

System’s main aims and decreasing the number of minors 

going missing through absconding a MS in the direction to 

another state). Even if the children cannot be allocated to the 

MS where they want to go, the fact that they had the 
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opportunity to have a voice, be considered and empowered is 

very positive for the children development392 and would 

increase their trust in the administrative authorities of the MS.  

6.1.3 Return and Inclusion  

The Commission encourages the MS to ensure that: I) 

appropriate family tracing and reintegration measures are put in 

place to meet the needs of children who will be returned to their 

country of origin; II) guarantee equal access to inclusive, formal 

education, including early childhood education and care; III) 

access to healthcare as well as to other essential public 

services for all children; IV) provide support to enable children 

in the transition to adulthood to “access necessary education 

and training”; V) foster social inclusion in “all integration-related 

policies, such as prioritising mixed, non-segregated housing 

and inclusive education”; VI) intensify resettlement to Europe 

for children in need of international protection.393  

As it was examined above durable solutions can occur in 3 

different manners: 1) the return and reintegration in the home 

country; 2) integration in the host country; 3) resettlement. The 

family reunification can also be a lasting solution measure, 

when it is possible and compatible with the best interest of the 

child. The adoption of such solutions is fundamental to provide 

the child a lasting stability and normality394, which are relevant 

for his or her salutary development.  

As it was stated in section 5, the MS shall continue to monitor 

the best interest of the children once they return to their home 

country and ensure that these children are reunited with their 
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families, reintegrated and are benefiting of their human rights. 

Thereby, successful monitoring programs, as the HIT supported 

by the Commission and addressed in section 5.2.5, shall be 

extended and replicated by the MS and EU agencies.  

Furthermore, the return decision shall be taken in light of the 

best interest of the child. By applying such principle in this 

context, the MS fulfil their duty under the EU law (in the extent 

of EU’s competence under the CEAS and the Return 

Directive395) and under the ECHR system, regarding the 

provision on protection of family life and the ECRH expressly 

recognition of the best interest principle396.  

A manner to endorse the children’s development and transition 

to adulthood is by the adoption of the CoE’s life project 

propose, addressed in section 5, which promotes the child 

independence, integration and education. The MS shall be 

encouraged to adopt such a project, what is beneficial for the 

state itself and enhances the best interest of the child.  

The Commission also communicated that it will “promote the 

integration of children through available funding and exchange 

of good practices addressing non-discriminatory access to 

public services and targeted programmes.”397  

As it was already pointed, the MS still adopts a discriminatory 

approach when dealing with unaccompanied minors. In some 

matters, they treat national children and migrant ones in an 

                                                           
395
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unequal manner. So, it is important that the MS, the 

Commission and the EU agencies promote non-discrimination, 

guaranteeing to these children a non-discriminatory access to 

education, housing, health-care and etc. 

Additionally, the MS and the EU level shall promote their 

integration, as a durable solution and as a manner to enable 

these children to have a healthy development and contact with 

the community, and the eventual foster family, after the 

adversities that they have faced. It is also important to provide 

their smooth and cultural-sensitive adaptation to the host 

country society.  

6.1.4 Data Collection, Best Interest Assessment and Staff 

Training 

The Commission added that it and the EU agencies will: I) 

afford additional training, guidance and tools on best-interests-

of-the-child assessments; III) launch consultations on 

improvements to current EU-level data collection concerning 

“children in migration including based on the Migration Statistics 

Regulation and the 2011 Guidelines”, and the Commission’s 

Knowledge Centre on Migration and Demography will compile a 

data repository on children in migration”; IV) request that 

organisations in direct contact with minors “have in place 

internal child protection policies in order to be granted EU 

funding”. The MS shall ensure that this internal policy is 

adopted.398”  

The Commission stimulates the MS to ensure that: I) “all 

children are provided with pertinent information on their rights 

and on procedures, in a child-friendly and age- and context- 

appropriate manner”; II) ensure that those working with children 
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in migration – from arrival at EU borders to the adoption of a 

durable solution– are properly “trained and child protection 

professionals are involved where relevant; III) augment 

collection of more disaggregated data and statistics on children 

in migration.
399

 

As it was analysed, the best interest assessment shall be the 

first measure undertaken after the authorities detect the child. A 

well-trained staff is fundamental in order to efficiently determine 

the child’s best interest, since this assessment involves a range 

of complex aspects. A quality assessment of the children’s best 

interest is necessary to provide them the adequate care and 

avoid that they go missing.   

Additionally, the determination of unaccompanied children’s 

best interest is even more challenging and demands highly 

trained staff and a delicate and child-friendly approach. In virtue 

of the fact that unaccompanied children have faced more 

adversities and traumas than the average refugee minor. 

The data consistency is crucial for the MS and the EU to be 

able to deal effectively with unaccompanied children needs and 

have a better notion concerning the number of missing 

unaccompanied minors. Besides the action that the 

Commission has described, the MS shall supply the Eurostat 

more consistent and less fragmented statistics on migrant 

children. To do so, the MS shall have a more centralized data 

collection system which may count on the support of private 

initiative and volunteers.  

Besides requesting the organizations in immediate contact with 

children to adopt an internal child protection policy, the 

Commission or the EU agencies should monitor the 
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implementation and functioning of these policies. 

Informing the children about their rights and the migration 

process is a fundamental step to enhance their participation 

and boost their independence and development, what is also 

consonant with children’s best interest. Furthermore, all 

communication and treatment provided to children shall be 

child-friendly. The children shall be treated always (from the 

moment they are intercepted at the border until the moment of 

their return or integration) first and foremost as children, 

regardless any status (e.g. as refugee, migrant, nationality, etc).   

 

6.2 The EU and ECRH levels interface (towards 

providing a complete and integrate protection to 

unaccompanied minors) 

 

As it was examined in section 5.2 there are many persistent 

gaps on unaccompanied children protection in Europe. Some 

EU and ECHR standards of protections are not being 

adequately implemented by the MS. There is also a lack of 

legally binding instruments, especially in some areas of 

protection such as dealing with missing children. Furthermore, 

there are no sufficient and efficient policies to guarantee the 

unaccompanied minors proper protection.  This situation was 

underpinned by the migration crisis current context.  

Although the Treaty of Lisbon and the now binding EU Charter 

on Fundamental Rights were a great advancement on the 

protection of the human rights – and the children rights – in the 

EU framework, the EU human right outline shall be further 

developed to promote an integral safeguard of children’s best 

interest.   
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Notwithstanding the progressive development towards the 

implementation of the UNCRC, the legal provisions in the EU 

law “fall short of reflecting all the international standards” 

compressed in the UNCRC and other international and regional 

instruments regarding children protection.400 

The acts of the EU institutions and the MS acts on 

implementing the EU law, are not binding by any international 

standards of protection of the child. Moreover, due to the 

Bosphorus doctrine presumption, the MS actions while 

implementing EU law are not a priori subject to ECtHR revision. 

Both of these realities create a gap on the protection of children 

rights, what endangers the right of the more vulnerable groups, 

as the unaccompanied migrant children.  

In order to overcome the gap between EU law and the 

international legal standards for the protection of children, the 

EU should accede to the UNCRC and the ECRH. But the 

UNCRC does not allow the non-State entities accession to its 

framework. Thus the viable mean to enforce the UNCRC 

standards on the EU framework would be by the EU adoption of 

a Protocol declaring its commitment to the UNCRC and its 

principles.  As a further consequence of this commitment, “the 

EU would be required to comply with the UNCRC Committee 

reporting process allowing for a periodic review of EU 

compliance with the Convention and an assessment of EU 

efforts in this area.”401  

Furthermore, the EU is progressing in its venture to protect 

human rights. However, the EU – and specifically the CJEU – 

has not a long tradition in human rights protection402, as it was 
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already mentioned. Thus, the accession to UNCRC and the 

ECHR would reinforce the EU’s role as a human rights actor 

and the CJEU as a Human Rights Court.   

The accession of the EU to the ECHR is still feasible, as it was 

mentioned above, and it would add further legal strength to EU 

human rights policies and initiatives, including the ones related 

to minors403. Thus, it could guarantee a completed and 

integrated children rights protection in the European Union. 

Since the ECHR has strong human rights protection 

standards404 and the Strasbourg Court’s jurisprudence is 

continuously guaranteeing the best interest of the child, 

including refugee minors.  

The ECtHR, differently to the CJEU, is exclusively a Human 

Rights Court, so its focus is guaranteeing human rights, 

especially of the most vulnerable groups405, as the 

unaccompanied migrant children.  

These both accessions would provide the unaccompanied 

migrant children the highest standard of protection under the 

national, supranational and international (regional) level. The 

EU accession to the ECHR would provide these vulnerable 

children an extra layer of protection and their representatives 

could apply to the ECtHR in order to guarantee their rights.  

Currently, the ECtHR has no jurisdiction over the CEAS or over 

any actions of the EU institutions. Further, in light of the 

Bosphurus Doctrine, the Strasbourg Court is not controlling the 

acts of the MS on implementation of the CEAS or other EU 
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laws. However, after the accession the ECtHR could enforce 

the human rights of children – and particularly their best interest 

– in face of the continuous shortcomings of the CEAS 

implementation.  

While the accession of the EU to the ECHR System does not 

occur, or if this accession never takes place, the EU and the 

CoE shall collaborate to protect the vulnerable person’s rights. 

This cooperation shall occur in the human rights standard ambit 

and in the policy sphere.  

In the present context of crisis, the Strasbourg and the 

Luxembourg Court could seek to establish - through their 

interpretative jurisprudence – additional human rights standards 

for unaccompanied children, in view to provide the effective 

monitoring and realization of their best interest in all decisions, 

policies and legislation regarding these children.  

These two level should also engage in the protection of 

unaccompanied children by adopting joint recommendations 

and outlining common solutions and policies. 

This cooperation could improve the implementation of 

unaccompanied minors’ rights and provide an advanced and 

complete standard of protection in light of the principle of the 

best interest of the child.  

 

7. Conclusions 

 

1. Since 2014 Europe is facing a migration crisis with no 

precedent. Around 3 million of persons fled from war, 
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conflict and starvation and sought a safe shelter in 

Europe406. A considerable percentage of these persons 

were children and many of them were unaccompanied. 

These children have come to Europe without any 

caregiver, family member or they have been left 

unaccompanied after arrived in Europe.407  

 

2. The Lisbon Treaty and the proclamation of the CFREU 

as a binding instrument have reinforced the human rights 

protection in the EU level, especially regarding the rights 

of children. The EU Charter of Fundamental Rights 

expressly recognizes the rights of the children and, 

particularly, the child’s best interest as a primary 

consideration.   

 

3. Although the European Convention rarely mentions 

children, the ECtHR developed children’s rights law 

through its jurisprudence. This Court has remarkably 

contributed to a child-focused (and progressive) concept 

of family and to the establishment of positive obligations 

in order to guarantee the child’s right to family life.408 

 

4. The principle of the best interest of the child is 

guaranteed by the EU, adopted by the ECtHR 

jurisprudence and by many legal instruments of the 

Council of Europe. Additionally, almost all MS guarantee 

this principle to some extent409. However, the overall 

guarantee in the MS is insufficient and shall be 

improved. Such principle must be applied to all children, 
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regardless of any status (as a MS’s national, refugee, 

migrant).  

 

5. The best interest of the child shall be a primary 

consideration. So, it shall normally prevail when 

conflicting with the rights or interests of other groups410. 

This grounds the fact that children shall be prioritized 

among other migrant groups in the asylum application 

and other matters related to the international protection 

procedure. Unaccompanied minors are even more 

vulnerable and have faced even more adversities than 

the average refugee child. Therefore, those children shall 

be subject to a more extensive protection and special 

safeguard by the host MS.   

 

6. A complete and quality best-interest assessment is the 

first measure that shall be undertaken in order to 

guarantee unaccompanied minors, and all migrant 

children, adequate care and protection. To achieve it, it 

is essential to guarantee the child participation in the 

assessment process, have a well-trained staff, use a 

child-friendly approach and also a gender and cultural-

sensitive manner. The best interest determination of 

unaccompanied minors shall also take into account the 

hardship and traumas that these children have 

experienced.411 

 

7. In many situations, the unaccompanied minors’ interest 

is not regarded as a primary consideration. Sometimes, 

for the outcomes (and shortcomings) of the migration law 
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and policy implementation it is apparent that the best 

interest of these children is not even envisaged412.  

 

8. One of these shortcomings is the lack of consistent data 

on the number of unaccompanied children in Europe. 

Such issue hampers the MS and the EU institutions to 

even plan the necessary protection policies and actions 

and provide these minors the required infrastructure and 

care. It also hinders the tracing of missing children.413  

 

9. Unaccompanied minors frequently have their right to 

family life impaired by the delay and absence of family 

tracing by the MS414. The family life is fundamental and 

the family environment, normally, consists in the 

preferential atmosphere for the child’s proper 

development. For these reasons, in the situation which 

the child’s relatives cannot be traced, he or she shall be 

preferable placed in a foster family or have access to a 

family based care. 415 

 

10. Unaccompanied children are often victims of 

discrimination and deprivation. They are also in risk of 

abuse, violence and human trafficking.416 Therefore, they 

demand a special protection of the state,417 which shall 

provide them conditions to have a healthy and harmonic 

physical, mental, social and emotional development418. 

An adequate reception and an efficient system of 

guardianship are relevant mechanisms to provide these 
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children protection and care. These two factors are also 

crucial to avoid that these minors go missing.419 The 

human rights and the best interest of the children shall 

be realised during all the asylum procedure, since the 

child is identified until a durable solution is adopted, and 

even after it. The monitoring of the child’s best interest 

shall be continued after this solution is implemented.420  

 

11. The post-Opinion 2/13 scenario has shaded a menace of 

conflicts and competition between the Strasbourg and 

the Luxemburg Courts. Such competition would 

endanger the human rights protection in the region. 

Thus, the CoE and the EU shall collaborate in several 

ways to enhance human rights standards and guarantee 

their implementation. This is to be applied especially 

regarding the relationship between the CJEU and the 

ECtHR, which shall establish a frequent dialogue and 

seek a progressive coherence and convergence on 

human rights standards. This would, ideally, outcome in 

a cooperation system. Such a cooperation and, the 

consequential, integrated human rights protection 

between the multilevel different tiers, is an important tool 

to close protection standard gaps. Furthermore, an 

active cooperation of the Coe and the EU in the policy 

sphere (e.g. by adopting common recommendations) 

could also resolve implementation shortcomings. 421 

 

12. The cooperation between the Coe and the EU is even 

more relevant in the current time of crises in which the 
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Human rights are being frequently not respected in 

Europe.422In such times, the human rights courts have a 

fundamental role not to permit that the MS put economic 

or political interests423 ahead of human rights protection, 

particularly concerning to vulnerable children’s rights.  

 

13. The accession of the EU to the ECHR would naturally 

increase such cooperation and provide an integrated – 

and most extensive possible – human rights protection in 

Europe. Thus, all the CEAS implementation issues would 

be subjectable to a triple control, by national level, the 

CJEU and the ECtHR. So, the unaccompanied children’s 

rights – and specially their best interest – could be 

enforced in these three levels.   

 

14. The EU accession to the UNCRC would provide a higher 

standard for children’s rights in the acts of the EU 

institutions. It would also re-emphasize the relevance of 

children protection in the national level, while or not the 

MS are acting in the implementation of EU law. It would 

also reinforce the EU’s role as a human rights protection 

actor.424  

 

15. The CEAS has several shortcomings, which are 

undermining the human rights of refugees and infringing 

an even higher adversity to the most vulnerable 

refugees, as the unaccompanied minors. Moreover, this 

asylum system lacks coordination and a further 

harmonization that could diminish the implementations 

discrepancies between the MS425. The CEAS also lacks 
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some provisions, e.g. regarding missing children tracing 

procedure and data compilation, especially of 

unaccompanied minors.  

 

16. Some MS are not observing the CEAS rules (e.g. 

concerning guardianship, family tracing and 

administrative detention). Moreover, some Member 

States are also not contributing to the European 

Common Asylum Policy, disregarding their solidarity 

duties426. Furthermore, the Dublin criteria do not provide 

a fair share among the MS427, resulting that some 

countries are receiving a high number of refugees 

without having the necessary infrastructure to provide 

them basic human rights standards (e.g. concerning 

accommodation). Consequently, such MS cannot 

provide the necessary protection, reception and care to 

unaccompanied minors.428 So, currently there are two 

gaps on the protection of unaccompanied children, a gap 

on protection standards and a gap on implementation. 

 

17.  Some MS are dealing with the refugees as a burden,429 

focusing on state’s interests without regarding the best 

interest of the refugee children as a primary 

consideration.  

 

18. In light of this principle’s primary consideration feature, 

the Dublin System shall set the best interest of the 

unaccompanied children as a special allocation criterion 
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to determine the allocation of these minors. Such minors 

shall also have priority on transfers and resettlement.430 

These children shall have the opportunity to participate in 

their allocation and transfer determination and their 

views shall be considered in this process.431  

 

19. The Council of Europe Life project proposes a positive 

way of integration of unaccompanied minors to the host 

state’s society, it also focuses in each minor’s 

idiosyncrasies and best interest. The MS shall follow this 

recommendation to enhance these children’s rights and 

enable them to become independent and integrated 

individuals.432  

 

20. The Member States, EU and Council of Europe 

successful projects and good practices433 on the 

protection of unaccompanied minors shall be shared 

between all the multilevel tiers and replicated, in order to 

achieve improvements and expand the integration 

between the levels in this matter.  
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