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Abstract

This paper provides a critical analysis of the leggsues surrounding Antidumping (AD)
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Introduction

Globalization has dictated modern commercial yohg opening up borders to freer
trade and increased market liberalization. With tir@adual dismantling of traditional
economic trade barriers (such as tariffs, quotafyntary export restraints), countries have
now turned to newer methods of legalized trade gotain, such as antidumping (AD),
countervailing duties, and safeguards. These defensstruments essentially allow domestic
economies to protect themselves against 'unfaidetror subsidized imports. Of these three
trade defense mechanisms, however, AD is the nagailar and most controversial form of
modern international trade protection.

Since the 1980's, the proliferation and use of A@idlation has flourished with more
AD cases filed by the World Trade Organization (WTembers than under any other WTO
trade laws combinetlin essence, AD laws are meant to protect agaimstaunteract 'unfair’
competitive trade behavior (particularly againstngiing). It may also help to facilitate further
trade liberalization by guaranteeing some soregél safety net for countries initially hesitant
to open up their borders in the absence of trathtidrade protection. However, from an
economic perspective, dumping, defined\laiyer (1923) as, “price discrimination” between
national markets in which a producer sells the sgowal at a lower price in a foreign market
is not always “unfair” economic behavibAs Viner contends, the only justifiable use of AD
law would be against predatory dumpini which the aim is to force competitors out loé t
market by charging prices lower than the produdtshestic market price or below its costs
of production (also known as price dumping or ptedapricing). Such actions of predation
are however, quite difficult to empirically measaed most trade economists argue that AD
law is not equipped enough to sufficiently distirgjupredation from other types of legal
dumping, which may simply be a result of fair commpen due to natural comparative
advantage8.Thus, while AD actions are supposed to countefitrirade, the application of
AD is not always based on proper economic assessamehhas become the predominant
form of international legalized protection for dastie industries against foreign import-
competition.

Therefore, although AD law was created with thgediive to facilitate fair trade, the
flexibility of its application has allowed it to beme almost completely (if not entirely)
disjointed from issues regarding predation or dungpi This economic disconnect has
allowed AD law to become one of the most politigahfluenced policies regarding trade
protection, as any legitimate price advantage fifreign good hazards the chance of being
flagged as dumping, which is then followed by awmestigation that may be swayed by
political support for domestic industrial compefitiness resulting in a definitive AD measure.
By riding on the rhetoric of “free and fair trad&D legislation has been immune from
criticisms in the political arena. Who would argagainst free and “fair” trade? However,
after a critical look, it is difficult to see othebjectives AD law might serve beyond being a
protectionist tool used to shelter and further ¢oenpetitive interests of national industries,
which usually results in negative effects on contipet and welfare (both domestic and
foreign). Despite its original intent to “level tlggobal playing field,” the modern reality and
use of AD laws reflect a troublesome paradox of pdtectionism: although AD law was

! Blonigen/Prusg2001), Antidumping, p. 1.

2Viner, in: Nelson/Vandenbussclieds.), The WTO Antidumping Volume I, p. 8.

3 Ibid., p. 8.

*Vandenbussche/Zanardihe Global Chilling Effects of Antidumping Prdadifation, 2006, p. 104.
® Zanardi, Antidumping: A Problem in International Trade, 20. 1.
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created to combat unfair trade and protect comgetiit can itself create unfair trade barriers
and anti-competitive effects.

Thus, when dealing with AD law it is not so muchoab condemning dumping
practices but to deter its users from protectiomahipulations and abuse. This is especially
the case, as WTO AD law allows a fair amount ofciison to its Members when
implementing AD actions, such as the calculatiodwhping and the determination of casual
injury, which may be strategically utilized to ditly target foreign competitofs.The
European Union (EU), one of the most active uséisy legislation, is no stranger to such
accusations of manipulating AD rules to legallytpod and bolster its own industries from
outside competition. More recently however, suchl@iative defense measures by the EU
and other tradition4l AD users, have experienced a negative backlashtheasgradual
proliferation and adoption of AD legislation by nexsers (mainly developing countries) who
were the main targets of AD protection by tradiibrusers are now striking back.

The proliferation of AD rules also presents a muggkater problem than simple
retaliation that pits traditional users against nesgrs. It is much more than the creation of a
North-South economic divide, as new users of ADehalso quickly learned from their
predecessors how to exploit AD laws to protect rtt@vn national industries against
competition from other developing countries. Conssly, the applicable abuse of AD
legislation has encompassing negative implicatfonsll global trade relations- current and
future. As Ethier (1982) contended, AD is now theprinciple battleground for 'new
protectionism "®Thus, to prevent such issues regarding global triade necessary to take a
more critical approach to the current AD legislatiand find areas of reform that could
potentially curb protectionist abuse. It is alsgortant for countries to not only understand
the full and long term negative consequences ofo@apive AD protectionism, but to also
support AD reform.

Overall, not only is international AD reform necass it is also in the domestic
interest of all countries to change their currerl® Aegislation so that it becomes more
impenetrable to protectionist misuse. More spedliffc this paper contends that if Europe
wants to remain a strong yet cooperative playetha increasingly interdependent global
economy, its domestic industries must become flexib change and competition from the
outside instead of continuing to prop up and shette declining industries by distorting
competition. Therefore, it is in the EU's necessamerest to change its current AD
legislation and practice. Furthermore, this papgues that as the EU is considered to be one
of the world's economically strongest trading payet has the potential to lead possible
international AD reform. However, it must first adds the initial question: What reforms can
be made in the EU itself to avoid or at least deseeAD practices resulting in protectionism?

To answer such a question and support its argurognAD reform (at both the
domestic and international level), this paper iiét take a closer look at the historical
background and GATT/WTO legislation on antidumpirige modern development and
proliferation of AD. It will then go on to speciily analyze AD rule, utilization, and
problems within the EU, present future challeng®sl possible solutions for reform.

® Stoll/Schorkopfin: Stoll/Wolfrum(eds.), WTO-World Economic Order, World Trade Law]151.
"*Traditional users will refer to developed couesrithat adopted AD legislation before 1980. Acauyhyi, new
users will refer to recently developed/developingriries that adopted AD legislation after 1980.

8 Prusa/SkeathRetaliation as an Explanation for the Proliferatof Antidumping, 2002, p. 1. (Note: Taken
directly from the secondary source, did not acoeggnal article:Dumpingby Wilfred J. Ethier)

7
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Section One: Antidumping in the International Arena
1.1 Historical Development

Antidumping was initially created as an extenswidomestic competition law.
Originally, it was conceived as a trade defens&unsent to ensure undistorted competition
in domestic industries from predatory dumping. Tirg& antidumping legislation was passed
in Canada in 1904 under the Act to Amend the Custdiariff 1897. It was then quickly
followed by New Zealand with the Agricultural Impent Manufacture, Importation and
Sale Act 1905 and Australia's Australian Industigeservation Act 1906. Over a decade
later in 1916, the US followed suit and passedws AD code (US Revenue Act 1916) that
was based on its earlier federal antitrust law (®lae Antitrust Act 189G)and included a
strong focus on predatory pricilyBy the early 1920's, several European countriglsidiing
Britain and France had implemented their own ADusés** While most of the original AD
laws were industry specific or directly derivedrfrgrevious antitrust laws, they were quickly
replaced with more general statutes that providedoader standard for what constituted as
domestic injury caused by dumping practitesor example, the US Antidumping Act
(1921), as well as New Zealand's Customs AmendrAent(1921) both guaranteed more
administrative authority in implementing AD dutiesd penalties with the verification of
injury to a domestic industr.

This generalizing trend of making AD laws more Basipplicable has increased
overtime, as countries discovered a new (mis)us&éDblegislation in the form of legalized
protectionism. Many changes were made to makesieedor domestic firms to prove the
existence of dumping and receive legal protectipmbving the focus away from undistorted
competition and predatory behavior by broadeningtace economic standards and
definitions. For instance, in the US, the defimitiof “less than fair value was extended to
include both price discrimination between natiomalrkets and sales below production ¢dst.
This simple broadening of the definition essentiadhifted the policy’s original aim at
combating predatory pricing and re-oriented itaukon price discrimination and sales below
costs'® Other countries using AD legislation also madeilsimchanges that expanded the
scope and applicability of their AD rules to incduadther forms of dumping outside of
predatory pricing.

Similar developments as those within differentiorsl AD statutes have also been
reflected on the international level. Antidumpingsafirst institutionalized in the international
arena under Article VI of the 1947 General Agreemen Tariffs and Trade (GATT)
agreement. The original 1947 agreement defined thgrgs occurring when thgroduct of
one country are introduced into the commerce otlagrocountry at less than the normal value of the
product$ and allowed Members to implement duties only & ttumping action in question
directly caused'material injury’ to its national industri® It did not however, provide their
signatory countries with technical procedures ow hbey should determine dumping and
injury. This left a wide margin of discretion opem GATT members on its implementation

° Prusa/Skeattffn. 8), p. 4.

19 Nelson/Vandenbusschia: Nelson/Vandenbussckeds.) The WTO and Antidumping Volume |, p. xi.
1 zanardi(fn.5), p. 4.

2 prysa/Skeattffn. 8), p. 4.

B bid., p. 4.

“bid., p. 4.

15 Nelson/Vandenbusscifi. 10), p. xi.

1% Blonigen/Prusgfn. 1), p. 4.
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and thus, in the 1967 Kennedy Round, the Agreemerthe Implementation of Article VI or
more commonly known as the Antidumping AgreemenDA@A was created to clarify,
expand, and regulate the use of Article VI.

In particular, the ADA provides detailed procedunesluding the determination of
dumping and injury, the collection of evidence, ahd imposition of dutie$’ Despite the
codification of such procedures and the clarifmatof legal definitions by the ADA, the
GATT/WTO Agreement still allows its members a grdaetl of interpretative freedom and
discretion. The initial failure to precisely codiyD legislation from the beginning stages had
effectively indicated to the GATT Members that ABw was little more than a form of
modern legalized protectionism open to their disore’® Such leeway has allowed countries
to manipulate AD legislation to legally serve th@&wn national interests and thereby
disregard any real economic dynamics of internaliocompetition. Unfortunately, the
protectionist interest of WTO Members has held swaysubsequent WTO Round
negotiations, which has limited any major and neagsreforms in the current WTO/GATT
AD legislation. It has instead shaped AD rules &éorbore susceptible to affirmative legal
trade protection.

The Tokyo Round Agreement in 1979 introduced twy kavisions to the ADA that
greatly broadened the scope and applicability ef Algreement. In essence, this turned the
ADA “into the workhorse of international trade protectithat is antidumping Ia\’/vtoday.19 The
first important amendment was the definition “tdss than fair value of sales, which was
expanded to include price discrimination and s&ebw cost® It is what the US had
previously done, but was now internationally staddad. In addition, the Tokyo Agreement
removed the previous provision from the Kennedy ihuwhich required imports to be
“demonstrably the principal cause of material injubefore the imposition of any duti&sThus,
it essentially allowed the application of “prelimny” AD duties during the dumping
investigation, which means that an AD case coulsbhecessful” even if it did not result in
definitive measure¥ Essentially, these two simple yet significant mit®ns in the ADA
widely opened the door to AD case filings and udtiety changed the rules of the game.
Consider for instance, that within only the firstee years following the developments in the
Tokyo Round, almost as many cases were filed tmathé whole 19708 Despite the
increase in its applicability, the Tokyo Agreementy bound 27 GATT Membet$and was
mostly utilized by six major users: the US, the BWustralia, Canada, South Africa, and
New Zealand?® It was not until the Uruguay Round in 1994 that &uoption and use of the
ADA became more prevalent worldwide.

In addition to several minor changes to the ADAs thruguay Round introduced three
major developments, two of which could be argueblesg inspired by the EU. The first was
the introduction of the Sunset Review clause, wialkady existed in EU AD legislation.
The clause establishes a mandatory time limit oé fyears on AD measures with the
possibility of an extension if a review proves @cessary. This was considered a positive
addition in international AD legislation; as suclelause did not exist in all countries whose

Y prusa/Skeath (fn. 8), p. 5.

18 prusa, The World Economy, 2005, p. 686.
9 prusa/Skeath (fn. 8), p. 5.

2 Blonigen/Prusgfn. 1), p. 5.

Zbid., p. 6.

2 pid., p. 5.

% bid., p. 6

% prusa/Skeattffn. 8), p. 6.

% At the time, the EU was the European Economic Canity; however for simplification and coherencdsth
paper will address it as the EU.

% Stoll/Schorkopffn. 6), p. 151.
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AD measures could last indefinitely. For examplépmpto the Sunset Review, US AD
measures had no time limit unless the accused dwgarty could prove that they were no
longer dumping through an administrative reviéwyhich was considered to be a difficult
and biased process. Thus, the standardizatiomaralatory time restriction on AD measures
resulted in a tightening of international AD legisbn, a change that could be attributed to the
EU. However, if the addition of the Sunset Revieaswonsidered to be a small step forward
in improving international AD legislation, the secb development could be considered
another big step back. The Uruguay Round alsoigdtthe cumulation practice, which had
already long existed in the EU and the $§9espite criticisms from trade economists,
practitioners, and defendants who pointed out theowis bias inherent in cumulating import
shares from targeted countries towards an affireatietermination of injury, the WTO
legalized cumulation for all AD usef$Again, the WTO introduced another provision, which
made legalized trade protection under AD rules niik&ly and effective. The third and
arguably the most significant change in opening dloer for AD proliferation (further
discussed in Section 3.1) during the Uruguay Rowad the incorporation of the ADA into
the GATT Agreement. The AD Code became an integeat of the GATT Agreement,
whereas before countries could choose to addifiprepprove the ADA? Thus, the
incorporation of the ADA into the GATT Agreementural every WTO Member. To gain a
better understanding of the impacts of such charfge®m the different WTO Round
negotiations, one should take a closer look acthreent WTO/GATT AD legislation and its
functioning.

1.2 Current WTO AD Legislation

The central WTO legislation on AD is foural Article VI of the GATT 1994
Agreement and is complimented by the ADA, which viles further details and
specifications on the application and use of Aeti¢l. Essentially, these two legislations go
hand in hand when dealing with antidumping casesgdneral, Article VI GATT 1994
provides the regulation on both dumping and cowaikng duties. It therefore does not fall
under the scope of competition policy, which deaith “fair” competition, but is generally
considered as addressing issues of “fair” trdd&uch an approach then allows the
understanding of “fairness” to be defined by statesrests and their trade relatiotfsyhich
fundamentally disconnects its main objective from ompetition.

The first section of Article VI condemns dumpinghich is defined when products
imported from one country into another country &ase less than the normal value of the
products"and the dumping itsettauses or threatens material injury to an estabéd industry...
or materially retards the establishment of a dorngestdustry (Article VI GATT 1994). While
injurious dumping is condemned, the Article doe$ p@hibit the act of dumping itself. It
does not do so because dumping may be a perfegliinhate business strategy with no
predatory intentions or trade distorting effectsr Fstance, a global firm may choose to sell
its products at a loss for a certain amount of timeorder to gain access into a foreign
market® or the firm may simply be producing at lower protion costs. Therefore, the WTO

2" Nelson/Vandenbussci(a. 10), p. xii.

% prysa(fn. 18), p. 686.

2 bid., p. 686.

%0vandenbussche/Zanartfn. 10), 2006, p. 6.

3L Stoll/Schorkoptfn. 6), p. 150.

#bid., p. 150.

¥ Davis, Anti-dumping Investigation in the EU: How Doe#fitork?, 2009, p. 4.

10
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under Article VI (2) only allows its Members to &@kational measures that wouldff$et or
prevent dumpinty (Article VI GATT) by imposing AD duties wherimaterial injury’ to a
domestic industry is caused by a foreign import tisapriced significantly less than its
“normal value. However, the economic determinations of what dtries as'material injury’
and “normal valu¢ are both underlied with several difficulties. Fexample, when
determining if a products price is imported at ldssn“normal valug’ one must consider if:
“the price of the product exported from one coury anothet is either lower than the
“comparable price, in the ordinary course of trafte, the like product or “in the absence of such a
domestic price, is less than either: the higheshgarable price for the like product for export toya
third country... or the cost of production in theuatry of origin plus reasonable addition for sedi
cost and profit Within such a definition exists several loadednerthat deserve further
clarifications, such asiomestic industty, “ordinary course of trade and*“like product’ Issues of
calculation concerning the export price, the norwalue, the comparable price, and the
dumping margin must also be addressed. This iscpkatly the case when dealing with
countries where the price is fixed by the sta @roducts from countries considered to have
non-market economies (NME)). Calculations dealinthwleterminations of injury are even
more difficult, as real economic injury is hardttaly measure on its own, but defining and
determining material injury is even more uncertdiherefore, Article VI GATT does not
provide much guidance for its members. Thus, furtharification regarding defining and
determining the aforementioned economic terms andeglures are explicitly dealt with in
the subsequent Antidumping Agreement.

1.2.1. Critical Analysis of the Antidumping Agreemat:

The ADA consists of three main parts followed hyotannexes. The first part
addresses material standards concerning definitamgisprocedures relating to national AD
investigation, determination and duties. The sequert of the ADA consists of institutional
rules and dispute settlements, and the third pdtesses final provisions. This paper will
only focus on the first part of the ADA, which dealith the three main substantive
conditions that allow the imposition of an AD meashy national authorities: 1) existence of
dumping, 2) existence of injury to a domestic intduand 3) a direct causal link between the
dumping practice concerned and the injury itselbor# specifically, it will focus on the
provisions that outline the determinations of dumgpiinjury, domestic industry, the causal
link and their relevance to national antidumpinggadures.

The determination of dumping is covered under Aeti2z (ADA), which like Article
VI GATT, refers first to the comparison of two difent prices of the same product: the
normal price and the exported price. Dumping thetucs when the export price is
significantly less than the normal value of the djoo its home market. Unlike Article VI
GATT however, Article 2 ADA further elaborates omveral definitions and procedures
relating to dumping. This includes the determinated the normal value of the product in
Article 2 (2); the construction of the export priceArticle 2(3); the determination of a fair
comparable price and the calculation of the dumpimaygin, which H#efines the level of
dumping and also represents the maximum level ofneBsuré® that may be imposed in Article
2(4); the construction of the like product in Al&c2(6); and specific provisions regarding
NME, which deals with the absence of tioedinary course of tradein Article 2 (7)°
When concerning NME, the ADA allows WTO Membersagaply their own national rules
that specifically relate to dumping from NME. Thisscretion can impose a problem, as it

3 Stoll/Schorkopffn. 6), p. 155.
*bid., p. 154.

11
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leaves the entire determination of dumping opeabtase when pertaining to NME like China
(who is the number one target of AD duties worldsyidSuch is the case regarding the EU
and the US, both of whom determine the normal valtiea product from a NME by
calculating the cost of production in a thirghalogoud country. And while the US requires
the chosen analogue country to have either a siheN&| of development as the investigated
NME or is a significant producer of the product cemed; the EU however, has only one
requirement, which is that the analogue countryukhoot be selected in dmnreasonable
manner:>® The absence of serious requirements in the EUésti@n process of an analogue
country makes the application of AD protection thmtch easier. Therefore, products coming
from countries like China and Vietnam (countrieslunled among the EU’s top targeted
countries), both of whom not only directly competgh European industries but also have
natural comparative advantages (i.e. lower prodactiosts) can be easily caught under EU
AD law. Similar discretionary freedom can also berfd in the determination of injury under
Article 3 ADA.

As defined in Article VI GATT, Article 3 ADA depist two different types of
damages: the material injury or the threat of malénjury to a domestic industry and the
material delay concerning the establishment of mektic industry. While injury directly
relates to the damage itself, it is more easilyeeined. The notion of material injury
however, is not so cledf.Thus, Article 3 ADA provides some clarificatiorisstipulates that
material injury may be found when there “isositive evidenc¢e and includes‘an objective
examination of both (a) the volume of the dumpeaabits and the effect of the dumped imports on
prices in the domestic market for like productsd gh) the consequent impact of these imports on
domestic producers of such produttdhe ADA goes on to list an additional 15 evaluativ
factors for the investigation process. For exampbtscerning théthreat of material injury,
Article 3 (7) ADA stipulates that such a determioatshall be made on facts ahabt merely
on allegation, conjecture or remote possibilityt does not however, prohibit the inclusion of
"allegation, conjecture or remote possibilityAnd although the provision provides four specific
factors that should be considered during an evaluaby national authorities (i.e. the
"significant rate of increase of dumped impvrand the inventory of the products under
investigation), such factors are not enough togeosvely and accurately determine if there
will actually or potentially be &hreat of material injury’.

The last requirement for the imposition of an ADasre is the direct causal link
between the dumping under investigation and theem@étinjury to a domestic industry.
Article 3 (5) ADA lists five factors that must bencluded to determine thécausal
relationship” Along with these five factors, the definition 6flomestic industty is also
important when determining the causal injury, foumdhrticle 4 ADA. The ADA refers (or
rather restricts) domestic industry ‘e domestic producers as a whole of the like prtgiwor
“those whose collective output of the products d@oess a major proportion of the total domestic
production of products.By limiting injury to only domestic industries, @hinterests of other
important market participants, such as domesticomeps, retailers, and consumers are
ignored. This provision on the international leesisentially allows national authorities to
disregard any other potential damages on domesltarg and competition caused by the
imposition of an AD measure.

Thus, despite the tightening of the WTO AD ruleslemArticle VI by the ADA, there
is much that is still left to the discretion of Mbers when applying national AD measures.
Such leeway however, seems to only weaken thedatet point that onlylittle real evidence
of injurious dumpinty is necessary before AD measures are impdseRather than providing

% Forbes International Law Office, 2006.
37 Stoll/Schorkopffn. 6), p. 156.
¥ Blonigen/Prusgfn. 1), p. 6.
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any meaningful economic calculations, the proceslls@l out in the ADA present nothing
more than an extremely complex atidighly discretionary accounting exercis&. This is
evidenced as AD measures can be imposed even wioeeign firm’s export price is higher
than its own market price or when its product ilslsd a higher price in other export markets
and when the export price is higher than pricehefdomplaining domestic firftf. Therefore,
a foreign firm is susceptible to dumping margin®0% or higher although it has the highest-
price in the market! Thus, such dcost-based methtdn AD provisions can be somewhat
misleading, because initially, it seems similacatculations regardintpricing below marginal
cost found in competition rules. However, under AD &giion, the calculation is closer to
"pricing below average cost&? which includes the additions of profits and ovextheThis type
of calculation then inclines foreign firms makingsegnificant amount of profits on their
export sales’ to be charged as having gbédow costs*®

The codification of procedures under the ADA wappmsed to allow a "fair"
comparison between foreign and domestic prices.a¥ew the procedures to determine such
costs are still broad and open to political inflees of national AD authorities. In other
words, national authorities can still calculatecprand cost comparisons to protect domestic
industries. Consider for instance, if a foreign ortgorice is highad hocadjustments can be
made to lower it; and if the imported price is heglthan the price of the domestic competing
industry, the argument is made that the “dumpedparts led to the lowering of the
competing domestic pri¢é. Therefore, exactly how such prices, comparisorts dumping
margins are calculated can be attributed as beingaecounting exerci¢é® that can be
manipulated to protect and benefit domestic indestrThis provides trade economists the
fundamental support for their argument that AD sul@ve no microeconomic basis. Instead,
AD legislation has developed into the most poptdam of trade protectiof® which has led
to the assertion that AD is more of a politicaletefe tool than an economic one.

1.3. Political Aspects of AD

Despite the obvious economic ineptitude existaitttiovcurrent AD legislation, it has
mostly remained unchanged for nearly two decades.l@w has largely stayed static in spite
of the continuous and dynamic changes and develojsnie international trade. The duration
of the status quo can be attributed to two maitofacthe first can be accredited to the broad
political support for AD laws, which is associatedits appealing rhetoric of "fairness"; and
secondly, due to the unwillingness of WTO Memberotgo their discretionary competence
that allows the protection of their own nationaluistries. First, AD law enjoys broad political
support. Therefore, it is largely immune from goét criticisms, because only a handful of
people fully understand how AD law works. This umbks understanding the other
implications of AD protection when it distorts coetgion, which can then lead to negative
welfare effects. Admittedly, it is hard to look péise compelling rhetoric of “fair* and "free"
trade that surrounds AD law. A study conductediey@ato Institute titled “The US AD Law:
Rhetoric vs Reality,” specifically investigatessmotion and discovered that AD measures
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“seldom succeed in targeting ‘unfair trade’ as Alpporters define that teriii’ In addition, the
argument of “leveling the playing field” is not gnikonvincing, but also the technical
complexities and loaded terms prevent most fronty tunderstanding the reality hidden
beneath all the linguistic grandiloquence. As alltesnost supporters of AD law simply take
it at “face value.*®

The second reason as to why AD laws have remaargely static overtime is due to
the strong resistance of WTO members to any majorms. For instance, the exclusion of
AD legislation at the 1999 WTO Seattle conventignlargely attributed to the Clinton
administration’s insistence on precluding it fromgptiations.’ Similarly, in the 2001 Doha
Round, both the EU and the US (the two most adieusers at the time) presented a strong
united front and opposed any significant changeth¢oAD legislation, despite several other
WTO Members (mainly targeted countries of AD measyarguing for necessary charige.
The balance of these two interests, between tha@ msers of AD law (mostly developed
countries) and the targeted countries of AD lawher‘victims’ of AD law (mostly consisting
of developing countries), is depicted in paragr@ghof the Ministerial Declaration of the

Doha Development Agenda. It states: light of the... increasing application of thesestruments by
Members, we agree to negotiations aimed at clanifyand improving disciplines under the Agreement|s]
Implementation of Article VI of the GATT 1994...ilethpreserving the basic concepts, principles and
effectiveness of these Agreements and their institerand objectives, and taking into the accouatrtbeds of

developing and least-developed participahits. Essentially, paragraph 28 of the Declaration
illustrates a compromise between the two campsoma side, negotiations afeaimed at
clarifying and improving disciplines, which demonstrate the interest of the targeted and
developing countries; and on the other side, natiotis will still preserve th&basic concepts,
principles and effectiveness of these Agreements thair instruments and objectiveswhich
reflects the interests of active AD us&rdlthough the interests of both sides are consitlere
it is obvious that the latter faction holds mor#uance, which is evidenced in the essentially
unchanged AD legislation.

The lasting duration of the status quo by a smaidlenber (but more economically
powerful) WTO Members have led AD “victims” to tutn new ways to effectively fight
back. Namely, these “victims” have begun to reacatlopting and using the same AD rules
that were developed, shaped and utilized by tauhli users of AD. Essentially, by not
allowing the adaption of AD rules along with theaolges in the global economy, traditional
users of AD protection are now beginning to suffer negative repercussions of their own
creation, which has led to the modern era of ADif@m@tion.

1.4. Modern Proliferation and National Adoption of AD Legislation

Proliferation of AD law is considered to have takeff after the Uruguay Round.
From 1980-85, the EU, US, Australia and Canada dated the use of AD measures and
accounted for over 99% of all AD case filimjsThese four users remained the prevailing
users up until the mid-1990s with the end of theduiay Round, when many new users began
to emerge’ For instance, non-traditional Members only in&@t31% of AD proceedings
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before 1995°° The percentage rapidly increased to 47%, covemegrly half of all AD
measures from 1995-89 By 2003, over 90% of worldwide imports were poiaity subject
to AD action®’ Over the years, this proliferation of AD has cootusly increased along with
the proclivity of AD use by developing countries.

Although the EU and US continue to file the mostiber of AD cases, the difference
between new and traditional users is highlightee&mlooking at the filing intensity rate of
AD measures. The years following the Uruguay Rostmalv that the EU and the US (the top
traditional users) had filing intensity rates Iéisan 100, while new users, such as India and
Argentina’s had filing intensities over 1080.This indicates that the top users of AD
legislation are no longer the traditional users,tlas filing intensity of new users has
continued to rapidly increase over the past ydadia’s filing intensity, for example, has
almost tripled over the last decatlen 2002, it also filed more AD cases than therenti
world did in 198C0°° From these numbers, it is quite clear from the @ditove that the new
users filing intensity overshadows that of tradiibusers.

In addition to having a higher filing intensity @anew users also collectively present a
higher share of AD cases resulting in definitiveasiees® For example, new users such as
India, South Korea and Mexico all have affirmataugtcomes in AD cases at a success rate
above 65%, which surpasses the US success rat@%f(the second highest rate among
traditional users) but lower than EU’s success cft@4% (the highest rat&j.Consequently,
the spread and use of AD rules by non-traditioisarsi has proven problematic for traditional
users of AD legislation, as new users have comlglétened the tables around. Traditional
AD proponents are now more likely to be defendagainst AD allegations, rather than
being the initiator of AD action® For instance, over the past decade the EU haiweecthe
highest number of dumping complaints than any ottemtry in the world* Overall, the
data is clear: the modern rise of international &fhions has been driven by new AD uSers
who have not only embraced it but also quicklyhearhow to abuse it.

1.4.1 Causes of Proliferation and Adoption

There are several reasons offered in AD literatgdo the causes of the worldwide
spread of AD and the adoption of AD rules into ol legislation. The five main reasons
that this paper will address are based on argumehtglobalization, institutionalism,
influence of political economy, the substitutioreet, and retaliation motives. The first, most
obvious and underlying reason for the spread ofi\Globalization. The gradual opening and
intertwining of the global market has been dictabgdthe parallel increase in overall trade.
Studies have shown that increases in trade aretlgireorrelated with increases in AD
measure§® as countries become more inclined to safeguaiid doenestic markets from the
unpredictable climate of the global economy andeased outside competition. In other
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words, the recent spread of AD is attributed to emndglobalization in terms of the
acceleration of market integration and the develmnor "catching up" of developing
countries, which has not only facilitated competitbut also the need to rectify predatory and
aggressive tactics of firms determined to gaindargarket shares or dominate markets. Thus,
the proliferation of AD rules and actions coulddszn as a response to rectify such predatory
and trade distorting behaviors. However, as dematest earlier, current AD legislation is
largely disconnected from economic notions of ptieda and competition. As most
economists contend, AD rules have developed awamn ffsound economics” and are
currently mainly used as ‘gprotectionist tactic against what is [truly] fairra legitimate:®’

Another explanation for the spread and increasedrporation of AD rules into
national legislations by developing countries mkdéid to the role of institutions. The argument
here is that the incorporation and institutiondlaa of the ADA into the GATT gave it an
official “seal of approval, which provides thémajor reasoir for AD proliferation and the
enactment of national AD rul88 The argument holds some weight, as to explainingem
AD proliferation as the Uruguay Round incorporatieel ADA into the GATT Agreements,
which automatically bound all WTO Members to the ADVhile the argument does present
a strong case for proliferation it does not howegesactly explain why more Members also
chose to take the extra step to nationally enastedtic AD rules, which is not required by
the WTO'® Thus, a more specific question arises: What caasssuntry to nationally enact
its own AD laws? This question is better answergdthe remaining three arguments:
influence of political economy, substitution effeahd retaliation; which are all based on the
prospect of protectionist discretion available terivbers with their own national AD rules.

The main political economy argument for the natlosdoption of AD rules is based
on the“protection for sale modelgut forth byGrossmarandHelpman(1994). Essentially, the
model contends that special interest groups infleemade policy via lobbyin§. When the
model is specifically applied to the adoption of Afws, it is the domestic producers of
import-competing industries who create such integesups and then lobby for the adoption
of AD rules with the ultimate aim to use them atitbown discretion. Additionally, studies
have also shown that the bigger and more concedtratich industries are, the more
successful their lobbying becom@sThis explains why the existence of huge industtige
the chemical and steel sectors (who benefit thetnfimen AD protection) positively
influences a country to enact its own AD law. Thee ©f the industrial sector has also been
shown to positively correlate with the adoptionAdd law, which explains the absence of
national AD legislation in African countriéd.Not only does thé&protection for sale modéels
provide an explanation for adoption, it also hights a serious issue of lobbying interest
groups and their strategic influence in trade pgoliurthermore, this issue supports the main
contention that AD is simply an industrial tool ds® shelter large domestic industries that
are the main (and essentially, only) benefactors.

The fourth reason for the adoption of AD rules i do the so-called “substitution
effect.” This effect is directly linked to the rewad of traditional trade barriers, which
countries then “substitute” with AD protectioWandenbusschand Zanardi (2008), find
empirical evidence that significant trade liberatian, “raises the probability of a country
adopting an AD law and that countries are prone to substitute tiahdi trade tariffs with
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more* contingent protection instrumentslike AD law? " Hence, trade liberalization positively
correlates with the adoption of national AD stasutevhich countries can then use as a
substituted form of protection. This correlatiorpkns why countries choose to adopt AD
laws into their national legislation and also sidiks the overriding argument that AD law is
mostly now a form of modern protectionism, as hsitutes the absence of traditional tariffs.
The protectionist motivation behind the enactmdnAD rules has negative implications for
future trade. Ultimately, any welfare gains thatldohave been realized are lost due to the
adoption and subsequent substitution of AD ruldss Effect, when combined with the next
case for adoption (retaliation), poses an eventgreareat to undistorted trade relations and
competition.

The final argument is based on the notion of i@iah. Retaliation is considered to be
at the “heart” of AD proliferation, as well as thein motivational decision for developing
countries to nationally enact AD legislatibhlt is a rather simple theory based on revenge:
previous AD “victims”, who were long targeted bwditional users of AD protection, have
now turned the tables on their aggressors. Esdlgntiae new users of AD todalywere the
main targets of the tough users yestertfiyThis is evidenced, as studies show that the
“cumulated number of AD measures a country hasveden the past strongly affects the probability
of adopting AD law.”” Despite such a simple explanation however, itiesrmuch more
profound and underlying negative consequencesoNlgtdoes it raise serious policy issues,
as AD law is misused for protectionist purposdse(the previous cases presented above), but
it also creates economic and political tensionsveeh traditional users and new users. This
presents troubling issues for the former toughsue€AD measures- in particular the EU and
the US, as the new users mainly direct their ADsuess against theffi.

Essentially, AD rules adopted with motivations etaliation produce the risk of
Prisoner Dilemma outcomes: all users engage insskee and unwarranted AD cases that
result in an overall declining welfare efféétThis dilemma has become even more pressing,
as new users have quickly learned to "substitutehsAD laws for protection, not only
against developed countries but also to other cmsntwith developing and emerging
economies as well. Thus, although retaliation netiinitially induced developing countries
to adopt AD legislations for “revenge”, these nesers realized the protectionist potential
within AD legislation and have now widened thenrgets beyond their previous aggressors to
current and potentially future competitors, whias@ serious future challenges for all trade
relations.

Consequently, the new reality of AD is now beirgrihated and shaped by non-
traditional users, which is proving to be quite autrable for AD’s traditionally staunchest
supporters: the EU and the US. It leaves the twaquite a troubling double bind. On the one
hand, they would like to preserve the present stqto to protect their domestic industries;
however, on the other hand, such preservation woold also mean that their export-oriented
industries confront similar AD protection in crulcexport markets. The latter issue however
could be expected to gradually outweigh the bemefitthe previous, as new users are not
only beginning to dominate the use of AD but arsoalising it to dictate global trade
relations. If there ever was a necessary needibetn AD legislation at the WTO level, it is
now before AD becomes susceptible to further ptagierst misuse. Such a reform at the
international level will depend on the willingnessWTO members to comply, which will
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consequently restrict Member States' current leeavad/ discretionary use of AD measures.

Unfortunately, if previous WTO Round negotiatidreeve demonstrated anything, it is
the Members unwillingness to let go of such diseretRound negotiations have also shown
however, that such change is also more dependestramger economic players, like the US
and the EU who both effectively stopped any chamgekD legislation, despite the demand
for reform by developing and emerging countriesrégsponse, these countries adapted their
own AD rules and have become active users). WHileéhe past, such power dynamics
presented a major obstacle for any AD reforms;ayjust have an opposite effect today, as
AD is beginning to be more troubling than benefitiathe top two traditional users who have
been negatively affected by its proliferation. @& ttwo however, Europe seems to be more
inclined to potential AD reformation, as demongdatin its attempted reform in 2006
(addressed in Section 3.2). Therefore, this papemats to argue that the EU could
potentially set the course of change in internati@D legislation. In order to do so however,
the EU must first reform its own AD rules.

To support this argument, the next section of gaper will first provide a critical
overview of the EU's current AD legislation, itseusnd identify existent problems. It will
also investigate reasons for why the reform attem@006 failed, in hopes that such an
analysis will help to highlight issues that shobkl addressed before any future reforms can
take place.

Section Two: Antidumping in the European Union
2.1 AD within the EU: Development and Use

Compared to other traditional users, the Eurog@ammunity (EC) was a late player
in the AD arena. It first codified AD rules into H&w in 1968 by essentially transferring the
AD Code from the 1967 Kennedy RouffdDespite its late inclusion however, the EU has
become one of the most avid users and strongegiogeps of AD in the world. This is
illustrated within the EU's Trade Policy that 'isharacterized by its extensive use of AD
measures® Essentially, AD is the EU's most used Trade Defdnstrument. Between 1995-
2010 the EU was among the top users of AD measpreseded by the US and India, and
followed by Chind? By the end of 2008, the EU had initiated almo€d 2D investigations
since 1998, with 161 of those investigations (dvaif) resulting in affirmative findings and
definitive measure® Imports coming in from developing and emerging recoies
dominated these investigations with 59% of all ARdstigations involving Asian countri&.
Of these investigations, 22% involved China albh€his trend reflects the increased threat
of competition posed by developed and developingmsconomies, whose producers now
directly compete with European industries.

China, in particular, seems to have caused someeelerf anxiety within Europe's
import-competing industries. This is reflected imetEU's focused targeting of Chinese
products. Since early 2007, 42% of all AD caseshieyEU have targeted Chinese exporiers.
Consequently, such targeting has raised divisivisioe between the EU and its largest
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trading partner. Most recently, earlier this yeaApril (2012), China publically declared that
the 20 years of the EU’'s AD duties on Chinese ba&s/avas nothing more than blatant
"overprotectiorl, which has not only resulted in a considerable ek in the export of
Chinese bicycles but raised further suspicion ttree EU's current AD investigation
concerning Chinese ironing boards is a resultarfyeting only Chinese companief®r fear of
competition®” Cases like this have led China to retaliate, dae3le AD initiations are mainly
directed at high-income countries, in particulagse located within the E¥.As the former
EU Trade CommissionePeter Mandelsonstated in an interview titled/e Have to Reinvent
the Idea of Europe'lf you treat China as an enemy, then it is ljk& become one®® This
statement could also be extended to other courgsiegell.

Along with China, other Asian countries have becdime EU's main targets. South
Korea, Taiwan, and India are among the EU's magetad countries. The EU also generally
directs AD initiations against relatively lower oroe countries (with the exception of South
Korea)?® Europe’s targeting trends correspond with genewde patterns and economic
development, as Asian producers have become higtlystrious and competitive producers
and also have comparative cost and skill advantayes certain European producers.
Consider for instance, during the decade betwe&8-2908, 74% of all of the EU’'s AD
cases have involved chemicals, metals, dndustrial component partsmade up of semi-
transformed raw materials or otherwise knowrtiaput goods; sectors in which European
industries faced rigorous competition from devehgpand emerging economies, particularly
those in Asia’

Where European production in these sectors waditnaally quite strong, European
producers now face competition from other countritest have higher comparative
advantages. To ensure the viability of such indestthe EU has employed the use of AD
protection. This is shown by the extremely highcpeatage rate of definitive AD measures
regarding such industries. For example, duringptieeious decade more than 70% of the 296
AD cases involving chemicals, metals, and steekh@sulted in definitive AD measur¥s.
And while the competitiveness of European industniey be a valid area of concern for EU
policy makers, AD protectionism is not the solution

AD measures should only be used in cases of prgddtonping, not tdprovide a wall
of protectionisit™ to shelter and prop up domestic industries froabal competition. Studies
have shown that even with AD duties protecting [peem industries, many still experience
declining productiori* This solicits the question if it is in the besteirest of the EU to
support such inefficient industriés particularly if it produces negative trade relasowith
some of its main trading partners and produces tivega@lomestic welfare effects for
importers, retailers, and consumers. Ultimately,opaan industries need to be able to adjust
to such competitive changes on their own and shoolde offeredpolitical support for using
AD protectionisni’® as it does not solve the root of the problem. Weg, Europe's use of AD
measures could be seen as applying a little bathtbaieal it's competitively "wounded" and
potentially "dying" industries. The ardent use aficls AD protectionism however,
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demonstrates myopic understanding, as it can awlyighe short-term relief and will be more
disastrous in the long run. Thus, if Europe waatsemain a strong competitor in the global
economy, it must stop using AD protection as actrind allow its own industries to react
and adjust to global competition. Only then candpean industries become flexible to
change and competition from the outside. This h@weis extremely unlikely to happen
under the EU's current AD legislation, which leaitesusceptible to political and industrial
manipulation.

2.2. Current Antidumping Rules and Procedures in tle European Union:

In the EU, AD is regulated under Article 207 of fheeaty on the Functioning of the
European Union (TFEU) and the Antidumping Regulatithe Council Regulation (EC) No.
1225/2009, OJ [2009] L343/52. In general, it isatpf the EU's Common Commercial
Policy and is therefore within the exclusive conepee of the European Union, as specified
in Article 3 (1) e)) TFEU. The entire AD processusder the purview of the European
Commission, as the Trade Directorate of the Eumop€ammission is responsible for
investigating dumping complaints from EU producamsl decides if the complaint is valid
and can also choose to impose provisional measurgsg an investigation. It is the Council
of Ministers via the AD Advisory Committee howevarho ultimately decide on definitive
AD measure through the implementation of a dutyaqrice undertaking. Within the AD
Advisory Committee, each EU Member State has orne.owever, Member States who
refrain or are absent from voting will have themtes counted as being in favor of a protective
measure. This voting system has come under a gteat of criticisnm’ as it overtly
demonstrates the protectionist bias present thaugBEU AD legislation. If a consensus is
not found, the decision will go to the European @assion.

The EU requires four substantive requirements et be met before the imposition
of any AD duty. The first three are the same asti@'s. There must be the: 1) existence of
dumping, 2) existence of injury to a domestic intduand 3) a direct causal link between the
dumping practice concerned and the injury itselfadldition to these three conditions, the EU
also includes a fourth: 4) would the impositionaof AD measure be within the Community
Interest?

To make sure these conditions are satisfied, an caBe undergoes a multistep
process. First, there is the initiation of an ADvestigation by a complaint. If the
complainants are found to represent at least 25%hef Community industry, then an
investigation will most likely begi® The Commission then presents the case to the AD
Advisory Committee composed of Member State reprtesiges before formally beginning
any dumping investigations. The Commission thensgt®ough the four substantive
requirements listed above and establishes whetheotoall requirements are fulfilled. If all
four criteria's are met, the Commission then cdsstlle Council's AD advisory committee
and can also decide to impose provisional AD measwhich are imposed for the duration
of six months with the possibility of a three-morghtensior’? One month before the
expiration of these provisional duties, the Comioissmust provide the Council with a
proposal for definitive AD measuré®. This proposal is open to a mere simple majoritievo
in the Council, with abstentions counted in favbrmdefinitive measur€* The procedures
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for determining the four conditions listed above alirected by the legal guidelines for
determining dumping, injury, and Community Intereshich can be found under the AD
Regulation's Articles 2, 3, and 21, respectively.

Similar to the WTO ADA, the determination of dumg@independs on the
determination of the normal value, the export pribe comparison between the normal value
and export price, and the dumping margin. Articlef Zhe EC Regulation stipulates that, "the
normal value shall normally be based on the prmpaed or payable in the ordinary course of
trade, by independent customers in the exportingirg.” The determination of injury is also
similar to the ADA, as it includes thenaterial injury’ or "threat of material injury to the
"Community industtyor the"material retardatioti of industry's establishment. Article 4 defines
the Community Industry, as Community producer$aoivhole of the like products or... those...
whose collective output constitutes a major proporf Article 5(4) then defines thémajor
proportion” as 50%, however the Commission is obliged to starinvestigation where a
complaint is filed by a portion of representativeso make up as little as 25%. Obviously,
such a percentage 'isardly a major proportion- [although it is] indeeal significant minority but
it is unfortunately, "too ofterl taken as a minimum starting point to start an AD
investigation'®? Thus, it has been argued that this minimum thressloould be increased to
"a figure of 50%, which would "more accurately reflect a "major proportion”'%®

Before the Commission goes on to decide if pradads needed, the injury margin is
calculated. This margin is based on the level ofatwthe Commission calls "price
undercutting” (also known as price discriminatiom)domestic European markets. In other
words, when the price of the foreiglike product is lower than the domestic European price,
the difference between the two prices is regardetha fnjury margin’'®* AD case evidence
within the EU have shown that most of AD protectismimed at counteracting injury, which
implies that the level of AD protection is deterenby the level of price undercutting.As
previously explained however, price undercuttintpeen international markets is not illegal.
In fact, it could be the result of a perfectly epate business strategy. Thus, the European
Commission attempts to calculate a “fair price"duaen production cost8® As case studies
within the EU have shown howevésyfficient evidenceof predatory and harmful dumping by
foreign producers israrely provided:'®’ as most of these price calculations are yet again,
nothing more than simple accounting exercig&”®

Parallel to the international use of AD rules, reweithout unfair pricing, a
foreign producer can fall under the scope of the'sERAD legislation. Essentially, any
legitimate price advantage that a foreign competittay have risks being flagged as
dumping. Once such an accusation is magaitical support for European competivenessan
sway the investigatory process to guarantee ADeptimn%® As shown by théinger-Hall-
Nelson model, which evaluates the influence of politicdterminants and technical
determinants in regards to the EU's AD processptiigical variables arémore important in
the injury determinatiorisof the European Commissiotf. Thus, the model illustrates that the
Commissions injury determinations araore susceptible to the influence of political aates
and that thoseéinterested in restraining the misuse of the AD [miowns should concentrate their
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attention on the injury determination mechaniSm.The fact that the Council of Ministetan
elected body, is responsible for [AD] decisioralso opens the entire AD process to other
influences outside sound economits.Due to such political influence!suspicions are
generally high within the EU and from the outside, that the eniU AD process is open to
"error and manipulatior\'.113

Another example of the EU's discretionary price ipalation is when it comes to
NME. To further elaborate, the Commission will éigard data from the accused country and
instead use production costs from anotheralogou$ country that is considered to have a
market economy to calculate the pri¢é.The only condition for choosing an analogous
country is that it should not be chosen in 'amreasonable mannét*® This leaves the
Commission plenty of options when choosing an ag@le country for comparison, which
can be strategically chosen to manipulate cal@aratithat will not only result in an
affirmative finding but also leaves it susceptilite extremely high injury margins. As
contended byrharakanand Waelbroeck(1994), the'technical criteria codified in the dumping
determination regulations of the (Commission) mae exporters from non-market economies
particularly vulnerable to 'affirmative finding' [ich,] stems essentially from the freedoonovided
by the WTO™® Essentially, if the costs from the analogous cguate higher than the price
of the NME'’s price, then the accused non-markehenw is convicted of dumping and is
"open to abus&™’

Legally, AD measures are a legitimate defenserunstnt that can be used to
safeguard fair competition. However, the legiskatiboth at the WTO and national (or in the
EU's case, regional) levels, provides a great amofdiscretion in the applicability of AD
measures. This widens the scope of AD rules beythmadr proper application. As
demonstrated through the creation of the Europetarial Market, it is obvious that the EU
fully understands the benefits of undistorted catitipe associated with the removal of
protectionist trade barriers and increased tratles Understanding however, seems limited to
the Internal Market, as the Union deceptively propsts own domestic industries (that are in
most cases, productively and competitively dectipinthrough AD protectionism.

If the EU wants to continue to be a strong andpeoative participant in the global
economy, it must remove its protectionist barriprevided by AD measures and allow its
own industries to develop and adapt to real, glaoahpetition. To do so however, the EU
must first change its current AD legislation and dtilization of AD measures. More
specifically, this paper identifies six particulproblematic areas that influence the EU's
proclivity towards AD protectionism and produce iemtnpetitive and negative welfare
effects, which demands a closer analysis. Theyasar®llowing: the existence and influence
of a the EU's single agency system, the EU's Cenfidlity Rule, the EU's use of Price
Undertakings (PU), the cumulative analysis, thes&-duty” rule, and the EU's Community
Interest (or rather lack there of).
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2.3. Problematic AD Practices within the EU
2.3.1 The Single Agency System

In contrast to other WTO Members (except Australiagth dumping and injury
determinations within the EU are concentrated undesingle agency: the European
Commission. While a unified system has the beméfitvoiding conflicting judgment&® and
increased efficiency, a bifurcated system is mikelyt to produce more objective resulfts.
This is best shown when comparing the affirmatiggedninations of dumping and injury of
the US (who uses two separate systems) and th&&léxample, from 1989 to 2008, 95% of
all dumping cases in the US had an affirmative dagpuling, while only 62% of the those
cases had affirmative injury ruling® In comparison, the EU's share of affirmative dumgpi
and injury rulings were 77% and 74%, respectivélyThus, the EU’s “single agency
system,” tends to result in congruent dumping auuaty determinations, compared to the US,
where dumping and injury are determined by two sEpasystems.

Consequently, the EU has the highest rate of affiive outcomes resulting in AD
measures at 74%, which greatly distances it frdmeraraditional users who have much lower
affirmative success rates. The US comes at a famsewith 629> While only a system
that is entirely separate from domestic industrgspure could produce a truly non-biased
outcome, one can expect that a unified agency e imnalined to affirmative findings, as both
dumping and injury determinations are made witme exclusive system. This concentration
of dumping and injury determinations under the Cassion becomes more problematic
when combined with the EU's strict confidentialitye.

2.3.2. The Confidentiality Rule

The EU's confidentiality rule limits full access alf relevant case information to the
Commission, while other involved parties (i.e. Hexused dumping party) have guaranteed
access to only a summary of the official complaiticle 19 of the EU's AD Regulation
stipulates provisions regarding confidentiality. fdspecifically, Article 19 (2) requires the
domestic complainant to file a non-confidential soany of the complaint and include any
information deemed to be of confidential nattffeThis summary is then made available to
the parties involved, as specified under Articlelb) of the AD Regulation, which states that
the Commissiorishall make the full text of the written complainavailable upon request to the
interested parties involvedCase studies have shown however, that such suesram often
insufficient!?* One such example is in the case of ironing bo@rdsAD 506 Ironing Boards
from China and Ukraine), which neglected to incledécal information regarding the case,
such as théexport price, EU production, Complainant productigmoduct range and Complainant
names:*?® Essentially, all confidential business informatisnch as a firm's specific pricing,
the volume of shipments, production costs, etane®under administrative protection, with
the European Commission being the only one allowell access.

The lack of such disclosure is particularly disathageous for the accused dumping
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party. In such circumstances, defendants have opeprway of defending themselves. Not
only are they not able to access important infoilonaregarding the case, but also (as
explained before) such determinations of expoeprdumping, and injury can all be subject
to biased manipulations. This presents seriougssstitransparency during the Commission's
investigation process and is demonstrative of kigsecedures within the AD process.

Consequently, the defendants are automaticallyeglan a disadvantageous position,
as they cannot properly refute or even confirmnataiof injury put forth by Community
producers?® The entire process should be open and transparetitinterested parties. There
should be full access and transparency, even regaconfidential materials. Only then, can
foreign firms have a chance to defend themselvasmagdumping accusations. In the US, for
example, the Administrative Protective Order pregidall interested parties with complete
access to all relevant filéé’ The EU could replicate a similar system or procedbat would
provide full information, as there is no valid reaghat such relevant case information should
be denied, especially to the accused defendantss Would significantly increase
transparency in the Commission’s AD investigatiamsl also allow defendants the fair
opportunity to defend themselves against dumpicgsations.

2.3.3. Price Undertaking (PU)

Another contentious AD practice within the EU i thse of PUs. Within the EU, an
AD measure can take the form of a duty or an agee¢mof a PU. A PU, within this context
refers to artalternative measutd® that is"equivalent to a given level of dut’ Essentially, a
PU is based on a formal agreement between thegfoqgioducer and the Commission, in
which the foreign producer agrees to increase nitepn order to avoid any injury to the
Community industry or to raise the price up to kxeel that would have resulted from the
imposition of a duty. Taken at face value, a PUWlement seems to benefit foreign producers
when compared to the burden of an AD duty. The nmdmantage being that foreign
producers who undertake and increase their prices capture rents'® (i.e. gain the
"increased per-unit revent&® of their sales made in the EU), whereas AD dusiesply
increase import prices without the foreign firmrzpiable to benefit from any of the added
value. However, similar to most AD practices andcedures, there are underlying
consequences that are initially not so apparent.

One has to only consider such a practice withincthr@text of competition policy. It
then becomes clear that PU's are essentially &izedadorm of price-fixing, which is illegal
under the EU's competition regime. More specificalArticle 101 TFEU prohibits such
agreements by private firms that result in distbrt®mpetition and consequently overall
negative welfare effects. Under the EU's AD regimeever, PU's formally agreed upon by a
foreign firm and the Commission are somehow legdlidespite theitpro-cartel impact'
resulting in lower overall domestic welfare andiemmpetitive effects>® A study conducted
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by Vandenbusschand Wauthy (2001), further demonstrates how PU's may evenBhlt
producers (those who are supposed to be “protécida disadvantage through quality
reversals>* Essentially, the argument is made that if a fardign expects the application of
a PU, then it will becomeéaggressive in the quality gathéo ensure that the quality of their
product is higher than that of the competing Eunftf® This is because PU's require the
foreign producer to increase their price to matudt f the competing European industry,
which makes it impossible for them to compete # tuality of their product is loweér®
Thus, PU's under the EU's AD legislation may justdpce the exact opposite effect than its
intended one via the reversal of which firm "wiresid consequently further suppresses the
overall domestic welfare by including that of the omimunity producer$®’

Overall, while there has been a decreasing trerttlé use of PUs and an increase in
the imposition of AD duties, arguments have beenfguh for the prohibition of PU's under
AD law.'®® However, such a prohibition could also result e tspread of "unofficial”
agreements that could produce similar anticompetitand reducing welfare effects.
Despite this, PUs and AD duties already produceativg competition and reduce overall
welfare. Thus, this represents an endogenous satdeexistent within the EU's current AD
legislation. One way out of such a deadlock sitmatcould be through some type of
synchronization with competition policy objectiveshich could help to reorient the main
focus of AD legislation away from protectionism dvmatck to competition, as it was originally
designed for.

2.3.4. Cumulative Analysis

The “cumulation” analysis is not a distinct EU pgiee but is also used by other
countries including the US, Canada, and Austrdtisa however, still a contentious practice
allowed under EU Law. Cumulative analysis allowgesstigative authorities to consider all of
the "like products from all countries under investigation and asshescombined effect on
domestic industri/® to determine material injury. In the US, cumulatitas been mandatory
since 1984. The European Commission however, avatl to use its own discretion to
decide whether such an assessmenapgropriate in light of the conditions of competiti'***
The major problem in the cumulative assessmenthas such an analysis increases the
probability of affirmative injury determinationsagicularly with countries that have small
import share$?? A study byTharakan et al(1998), discovered that in the EU, cumulation
increased the chances of affirmative injury deteations by 42%* The same study also
discovered that it has “super-additivé effect!** which means that the probability of a
domestic industry receiving AD protection increasdsng with the number of countries
cumulated. Thus, under the cumulative analysisbmmunity industry has a better chance
to receive protection if it filesiagainst two countries each with 20% of the impoarket than
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against a single country with a 40% import markeare"**> In the end, cumulation is yet another
method that is predisposed to affirmative injurytedminations and the subsequent
implementation of AD protection.

2.3.5. The Lesser-Duty Rule

Unlike other countries, AD duties within the EUncempose a "lesser-duty” that is
lower than the dumping margin, as long as the ladvgy adequately eliminates the material
injury to the competing Community Industry. Essalhyi the EU's lesser-duty rule results in a
lower level of duties compared to other countri€his is evidenced by a comparative
overview of the EU's overall average duty leveB6%*° In comparison, the overall average
for the US and Canada are 70% and 47%, respectit/ely addition, the maximum duty
level for the EU is 96.8%, while the maximum leveisthe US and Canada are 385% and
266%, respectively*® Thus, while the EU's lesser-duty rule could besudered a "well-
meant" provisiolf*® as it limits the level of AD duties to a lower &when applicable, it can
also have negative, hidden effects.

A study conducted byPauwels et al(2001) effectively shows that in certain
circumstances, a lesser-duty system will resultlower overall welfare than a normal
dumping margin system would produce. The studyased on a theoretical model that
demonstrates the domestic firm’s incentive to iaseeits'quantity sold during a normal AD
investigation in order to increase the dumping rimaty Under the EU's lesser-duty rule
however, such an incentive is offset by a couteimagntive to decrease quantities in order to
increase the injury margifi’ The firm's expectation regarding which margin weiél applied,
influences"which of the two dominaté$> Essentially, the model shows that overall domestic
output is higher in the absence of a "lesser-dutyte!®® Therefore, although it is
advantageous to have a rule that allows for theositipn of a lower duty, it would be better
if it were not (like most AD rules) open to suclofactionist discretions.

2.3.6. The Community Interest Clause

Aside from the three WTO conditions required foe imposition of an AD measure,
the EU adds another: that AD measures should naeighéenst the Community Interest. The
Community Interest criterion was first introduced 1996, as a public interest clause. The
initial inclusion of the Community Interest claupeovoked much heated debate. It was
strongly opposed bymore protectionist EU Member States, such as France, Italy, Spain,
Portugal and Greece; whil&ee trade orientedMember States such as the UK, Denmark, and
the Netherlands insisted on its inclusidh.Nonetheless, it was officially integrated and
codified under Article 21 of the EU's AD Regulation
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Essentially, the Community Industry clause requttes before the imposition of an
AD duty, the economic interests of relevant manpatticipants should be considered. This
includes the interests of th&Community industry, user industries, importers,ailets, and
consumers’™ which is important as AD protection results in atdgg welfare effects for all
those listed, except for the protected Communidustry (who could also potentially suffer
in long-run). In theory, such a criterion soundsodjoand could potentially counteract
protectionist biases. In practice however, evidesuwggests that the condition adds nothing
more than a "positive spitt® with little real effect during the investigationraeess.

AD case evidence demonstrates that the Commumigyest criterion plays ‘aminor
role" during the Commission's AD investigatibi. This is evidenced from the Global AD
Database report that show "only six EU cases" wheemposition of an AD measures was
rejected in light of the Community Interést. In addition, in most dumping cases, once
dumping and injury are both determined and AD messiare expected to provide the
Community Industry with some religfit is presumed almost automatically that these miesss
are within the 'Community Intere&t® Thus, although the Community Interest test is sspg
to include the economic interest of other relevardrket participants besides domestic
producers, it seems that the interest of the Conitpnimdustry alone sufficiently outweighs
the rest. Ultimately, in practice, Community Intg&reeems to be defined (and limited) by the
interests of the Community Industry.

Overall, all six of the areas mentioned above tithte problematic issues regarding the
EU's AD procedures and practices, which essentiplgdisposes AD rules to more
affirmative outcomes and protectionism (i.e. singlgency system, confidentiality rule,
cumulative analysis) or results in anticompetitamed negative welfare effects (i.e. price
undertakings, lesser-duty rule) or both (i.e. theklof seriously applying the condition of
Community Interest).

Due to such problematic issues surrounding the BVdegislation, the former EU
Trade CommissiondPeter Mandelsorbegan reform efforts in 2006. Initially, the effevas
supported by a qualified majority of the Membert&taand various social groups. The main
objectives of the reform focused on the interesteiailers, consumers, small businesses, and
EU producers who outsourced parts of their produac¢tand the transparency and procedures
of the Commission’s investigation procé&$Such a reform would not only have attempted
to solve some of the problematic areas listed abowewould have also led to the tightening
of AD rules so that it would not be so open to pctibnist abuse. Unfortunately, however the
necessary reform to the current EU AD legislati@swnsuccessful.

2.4. The EU's 2006 Reform Process and Why it Failed

In December 2006, the European Commission officilllnched its AD reform in
response to years of contentious in-house debatesusding the problematic aspects of the
legislation. During the time, the Commission’s hiamglof multiple AD cases between 2000-
2005 came under considerable fire and caused furthense debates. One prominent case
being the 2005 "leather shoe" case against Chidd/atnam, which revealed that AD duties

%5 Davis Anti-dumping Investigation in the EU: How DoedNork?, 2009, p. 5.
1% De Bievre/Eckhardffn. 100), 2011, p. 343.

157v/an Bael/Belligfn. 96), p. 295.

1% Rovegno/Vandenbussctie. 62), p. 4.

159 De Bievre/Eckhard(fn. 100), 2011, p. 343

%0 pe Bievre/Eckhard(fn. 99), 2010, p. 2.

181 De Bievre/Eckhardffn. 100), 2011, p. 339.

27



Study Paper No 3/13

were "hurting” a large share of EU producers rathan benefitting thert?? Thus, beginning

in May 2006, then Trade Commissiorieter Mandelsomnnounced a Green Paper for public
consultation regarding possible AD reform. Purpolgftitted, Europe's Trade Defence
Instruments in a Changing Global Econgrtiye driving questions in the public consultation
revealed the Commission's main reform objecti\{as:

"Do we take enough account of the producers who teleeated parts of their production outside of
the EU?,%** "Do we need to review the way that consumer isterare taken into account in trade
defense instruments? Should the EU include widersiderations in the Community interest
assessments in trade defense investigations, sucbherence with other EU policies? Should the EU
revie\i\g3 5the current balance of interests betweelouareconomic operators in the Community Interest
test?

Essentially, such questions demonstrate the Conunissaspiration to improve upon the use
of the Community Interest clause during AD investigns°® This would not only increase
the rights of"various economic operatdr€’ such as importers, retailers, producers with
outsourced production, and consumers, but also qudbectionist tendencies by truly
expanding the scope of the clause and providingem@ight to other interests beyond that of
the Community Industry.

This reform could have ensured the proper apptinatf the Community Interest test, which
would have subsequently improved the Commissianwsstigative process by making it less
predisposed to the interest of Community produckrsconsequence, it would have also
increased the rights of those suffering losses filmenimposition of AD measures. However,
it was considered unfavorable by the main usersbemefactors of AD protection consisting
of heavy manufacturing producer groups, which gyickobilized against the reform. In the
end, the unfortunate outcome of the reform inkmtcan be explained by the previously
mentioned "protection-for-sales model (Section 1.5, pg 25), which illustrates tteong
influence of domestic lobbying interest groups @adkg policy.

Mandelson'sarly announcement in May instantly signaled poedunterest groups of
the potential weakening of AD protection. In resp@mnsuch groups began to immediately
mobilize against the Commissions reform effortspéamticular, eight producer groups within
BussinessEuropguickly realized the improbability of a unifiecasce against AD reforms, as
there was a clear divide between the interestsamfel'heavy manufacturing membérand
smaller "downstream users of those producf® Therefore, the coalition of eight, which
consisted of heavy manufacturing members, promgdgided to organize against any
possible weakening of their beloved and most use@dd Defence Instrument.

Contrastingly, groups favoring reform, such as ongrs, retailers and consumers,
failed to mobilize as quickly or effectively. Theam hindrance was the high number of small
firms and representatives, as it resulted in issfi€llective action. Problems such as lower
level of sector consolidation, fragmented interedifusion of costs, and uncertain future
gains arose and deterred effective mobilizatfnGroups against the reform however,
consisted of producers from highigonsolidated or ‘oligopolistic’ sectotswith a low number
of firms, who were able to collaborate more efintig and effectively. All of these firms
depend on large economies of scale, like manufagtgectors such as chemicals, metals,
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steel, and consumer electronté3Firms in such sectors are less prone to issuesligfctive
action, due to either the low number of actorsha dominant presence of a group of very
large firms!’* Consequently, the efficient and unified mobilipati of such lobbying
coalitions effectively influenced the policy outcerm the EU, as politicians were swayed to
maintain the status qué?

By the middle of 2007, the original group of eigixtended to 16 members, who then
along with members of thBundesverband der Deutschen Industsiegcessfully lobbied the
German Presidency (whose support was considerebetdcrucial®}’® to convince the
Commission to stop its reform initiative. By 2008andelsonannounced the shelving of the
reform, as the active lobbying of domestic prodwgreups successfully gained the support of
a majority of the EU Member States, who in turnyoafjreed to minor changes in the AD
legislation such a$providing technical assistance, increasing trangmay, and involving trade
unions'*™ The Member States did not accept any other majompoétentially protectionist
weakening) aspects of the reform initiative, suslihe broadening of the Community Interest
test, "raising the 25% requirement rule, and the levelsd aguration of AD measurds’®
Commission PresiderBarroso'sstrategy to keep allcontentious issues off the EU tdblm®
ratify the Lisbon Treaty represented tfieal blow:"®

Despite the Commission's attempt to largely reftmenEU's controversial AD policy,
the effective mobilization and influence of indusitiproducer groups made it impossible. In
other words, the high degree of political mobiliaatby consolidated producer groups and
the insufficient mobilization of those in favor thfe reform was the main cause of failure for
the EU's attempted AD reform. Despite the shelahthe previous reform initiative, recent
developments within the European economy, suchhasgrowth in import, retail and
consuming industry sectors and the increased lelv&lonsolidation within these sectors,
raises the probability of a successful outcomefditure reform initiatives. Furthermore, by
analyzing and identifying the main obstacles to riéflerm, new Trade Commissionigarel
de Guchtmay be able to provide a more pragmatic approaafather consensus among the
Member States and reform the current status qumew attempt at AD reform seems
plausible, agle Guchtrecognizes the all around negative implicationpmitectionism. He
recently stated;If [Europe] starts behaving in a protectionist waythen you can be sure that
protectionism becomes the rule. That would be titea# prosperity in Europ&’’ Currently, under
AD law, "protectionis has already beconiéhe rule' that is not only negatively effecting the
EU's trade relations but also indirectly lowerints iown overall domestic welfare.

Ultimately, it is in the necessary interest of Eig to reform its AD legislation. If not,
the EU could face long-term repercussions duest@antentious use and application of its
current AD policy. The next section of this papelt address this issue by introducing future
challenges confronting the EU that demonstrate itteeeasing need for reform. More
specifically, it presents these pressing challengeder two perspectives: the external
perspective, which deals with future trade implma¢ of the EU and the EU's influence
regarding international AD legislation; and thesimial perspective, which deals with the issue
of political influence in AD determinations and thereasing geographical division among
Member States.
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Section Three: Future Challenges (External and Intanal)

3.1. External Challenges: The EU's Role in a Worlaf AD Proliferation and Increasing
Protectionism

The future of Europe's trade relations is beirgpsid by the increasing use of AD. The
EU's own contentious use of AD has negative impbca, not only for its domestic welfare
but also for future trade. This is especially tlasec with its major trading partners in Asia
(especially China) who have become prolific progdscand contenders in the global
economy. Instead of following its own free mark#tos however, Europe has turned to AD
measures as a way to protect their industries ftompetition, which has resulted in harsh
criticisms of hypocrisy and subsequent tension$ wiucial trading partners. In response,
previously targeted countries have followed the €ld¢ad. They are now striking back and
making the global proliferation of AD increasingtyiore problematic for the EU, as it
produces a troubling cyclical process.

Initially, new adopters of AD used it as a tool fetaliation, but after a while realized
its broader applicability and began to target ottheveloping countries to protect their own
domestic industries. In return, these new-targetedntries adopt their own AD laws,
retaliate, and target others and so on. This psoisegepresentative of the so-calléehrning
effect, which results in the number tdeveloping countries increasing more quickly asengsers
join this group and overall they become more activ& Along with this effect, analysis shows
that more developing countries choose to modek tA8 system after the EU'S, as it
allows extreme flexibility. Further;substantial eviden¢edemonstrates that these new users
have a difficult time restricting their use of ADeasure¥® under such a flexible system,
which opens it to greater misu$eé Taiwan for instance, had initially placed tougarstards
for their domestic industries to receive protectibat it quickly learned from international
AD practice. Borrowing the EU's confidentiality eylTaiwan made it extremely difficult for
foreign producers to obtain any information or defethemselves while also lowering
standards for domestic complainatitsCountries such as Brazil, China, India, Indonesia,
Mexico, South Africa and Thailand, also chose teebtheir AD systems on the EU's, simply
because it is less restrictive than other estadlisAD systems like the US®® This has
resulted in these new countries not only inheritimgissues within the EU's AD system, such
as the lack of transparency and biased adminigrateterminations, but also the potential
worsening such of problen®! Thus, the main concern is that once new userstadtional
AD systems, they could exasperate existing probleyriaheriting imperfect AD models, like
the EU’s. This would consequently allow governmetas"fall victim''® to industrial
protectionist interests and exploit such laws.

Ultimately, proliferation suggests that AD has ewd from "an instrument of
protection wielded by industrialized countries iat@ommon protectionist tool available to a
broad range of countries®® Thus, it is harder to defend the argument thaptoéferation of

178 zanardi(fn. 5), p. 12.

179 3ames Asian-Pacific Economic Literature, 2000, p. 19.

180 prysain: Nelson/Vandennbusscleds.), The WTO and Antidumping, p. 537
81 1bid., p. 537.

182 Jamed(fn. 178), 2000, p. 19.

183 Horlick/Vermulst Journal of World Trade, 2005, p. 68.

134 1bid., p. 68.

185 Zanardi(fn. 5), p. 6.

186 \/andenbussche/Zanar(fn.4), 2006, p. 7.

30



Study Paper No 3/13

AD reflects only an increase in unfair traditigas it becomes more obvious that it has less to
do with real economic notions of “fair” trade anghapetition, and more to do with motives of
retaliation and domestic protectionism. Such pilifse of AD protection has resulted in
trade tensions not only between the economic Narti South, but creates South-South
divisions as well. This has become even more prosilie since the global financial crisis, as
the worldwide use of AD measures showed a markeckase after 2008. For example, the
use of trade defense instruments was 34% high@0@8 than in 2007 A year later in
2009, the level increased by 22.38% The escalated use of such protectionism during the
global crisis has extended and is similarly refecin the euro-crisis. Hence, in a world of
increasing interdependency between markets, whibeexjuently makes the global economy
more prone to unpredictability, new disguised forofsprotectionism should be a main
concern. This is especially the case when legalizte defense mechanisms are susceptible
to protectionist bias, such as AD protection tleaidls to overall trade depressing and welfare
effects®

Therefore, a possible way to curb overall proteust abuse of AD legislation is
tightening and standardizing the proper use andicatyiity of AD at the WTO level. This
depends however on the willingness of the WTO Mam®tates, especially the more
economically powerful Members, like the EU and t&. However, past negotiating Rounds
(like the Uruguay Round and the current Doha Roinade demonstrated their strong support
of the current status quo. Their embrace of ADusegperplexing, as the actual application of
such measures clearly demonstrates industry anérgoent-driven market distortions,
which sharply contradicts their heralded conterstiaof free and fair trade. Thus, the
statement’Do as | say, not as | 4°* seems to be the underlying ethos of the EU andUhe
especially in regards to protectionist attitudeaiast developing and emerging economies.
However, due to the problematic changes purporiedd proliferation, it seems that such
embrace by the US and EU may be loosening.

Interestingly, the proliferation of AD and the thteof increased protectionism may
provide the impetus for changd&.Until now, the political will to change the statgso was
absent among developed countfi€sAD proliferation and its subsequent effects howeve
may change the unified stance of th¢éS and EU, and make them more willing to agree on
changes in order to avoid a building up of AD patiken from developing countries which now
adversely hurts the traditional exporters! Of the two however, Europe seems to be more
inclined to change, as demonstrated by its redéernats to reform its own AD legislatid

The EU has admittedly recognized the contenti@ssids surrounding its use and
application of AD. And while it has set a negatprecedent in the past, it could help to pave
the way for necessary reforms for the future. Byndoso, the EU could establish a new
"learning effect, in which other countries could realize the benafiieffective AD reform that
would lead to a decrease in purely protectionisedaAD measures and would consequently,
not only alleviate controversial political tensiobpstween trading partners, but also improve
overall welfare (domestically and globally).
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3.1.1. The EU as a Global Trade Power

The undertaking of an AD reform initiative at theT® level by the EU could arguably
solidify its position as a global role model. Whdgnics argue that Europe's employment of
“soft power” simply"dresses up the EU's fundamental weakness on #maational scené&, Euro-
idealists, argue that it is precisely Europe’s ffe non-coercive power that demonstrates its
"actual and potential" global influent® And it is Europe’s economic strength and tradé tha
lies at the very core of such "actual and potehti@wer’®’ As cautioned by Trade
Commissionede Gucht"People should not forget that Europe is [despit ¢hrrent euro-crisis]
still the world's number one econoifl{? This statement strongly implies the extent of Pers
economic influence and power. Just the sheer dizkeoEU's market and its experience in
negotiating international trade agreements has niatie "most powerful” trading bloc and
consequently, a formidable trade poW&r.

The notion of Europe as a trade power has beerdimkth the EU, as it progressed to
become an essentially "equal partner" with the 8e"leadership of the multilateral trading
systent, first made evident in the Uruguay Round with itsi\ee role in negotiation€’ Since
then however, it could arguably be declared tha& BU has in a way surpassed US
leadership, as it has become thmost aggressive and persistent advocate of a broade
international trade agendaand "the strongest proponent for developing common latdtal
disciplines on the making of domestic rules- whightrbe termed a 'deep’ trade agetidain areas
of environmental standards, labor rights, investmeles, and competition poliéy? The EU
is also considered to be thenost vocal advocate for issues concerning developing
countries’®® Thus, overtime, the EU has not only establishselfitas one of the strongest
“trade powers," but it is alstbecoming a power through trad®* as it is able to influence
WTO Round negotiations, as well as the domesticicies| of other countrie®>

The EU's position of power however, has not beee fof harsh criticism. In
particular, it has been prone to accusations dfnguforth the facade of being a contender of
free and fair trade, while in practice it does tipposite. Essentially, such accusations reflect
the EU's struggle with balancing interests of nmatiralism (global) and regionalism (the
EU). Or put more specifically, within the contexttoade: the EU as a contender for more
integration (trade creation) or acting as a blaxkurther integration (trade diversion). More
often than not, the EU has been criticized foripgtits own regional interests ahead, which
would not be as problematic if it did not put fottie strong pretense that it promotes the
wider, global interest and except others to dodhme. In other words, the EU preaches
values of free and fair trade, but its action setanly follow its philosophy to the point that
it benefits itself while expecting other countrisfully adhere to it. Essentially, reflecting
the: "Do as | say, not as | d8°° expectation and arguable “abuse” of power, whiak been
manifested in its use of AD protectionism.

This double standard however, has become incrdgsoi@llenged as developing
countries have increased their roles in the mtdtidd trading system. China is now the
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biggest exporter of manufactured goé¥stndia has also become one of the most important
exporters of services, while Brazil is a major egftural exportef®® In consequence, the
economic rise of developing countries has increaked influence in the global trading
system. Thus, now more than ever, internatioraaetrpolitics has been transformed by the
rising "assertiveness and influence of developing countiigkin the WTO?*® The extent of
change in the power dynamics of international ckabgcame evident at the 1999 Seattle
WTO Ministerial Conference, when developing cowsrirejected the launch of a new
Round?*° Essentially, this shift in the balance of powethivi the multilateral trade system
means that while the support of developed countikesthe EU is still necessary for any
change or developmentijt is no longer sufficierit?** Ultimately, the rise of developing
countries not only challenges the EU's currenttmrsias a leading trade power, but also its
legitimacy as a “role model” due to the EU’s peveei double standard that is not favorable
among developing countries.

Thus, if the EU wants to stay a main and coopezgtiayer in global trade, it should
extend its “non-discriminatory barriers to trade&mality beyond its Internal Market to the
wider External Market. By doing so, it can allow ihdustries to not only be more flexible
and adaptive to foreign competition, but also bugn better relations and further legitimize
its position as a global “role model.” Its currarte of AD measures to protect its faltering
industries by targeting foreign competitors willtrmmly produce domestic welfare losses, but
also create political tensions with its tradingtpars and invite delegitimizing accusations of
the EU holding a double standard. Therefore, tlapep argues that it is in the necessary
interest of the EU to reform its current AD legigda so that it is less susceptible to
discriminatory and protectionist manipulations. &ying so, the EU could potentially pave
the way for further reforms at the WTO level andtdreits position as a “role model” within
the multilateral trading system. Before it coulcadepotential reforms however, it must
address the internal challenges surrounding AD.

3.2. Internal Challenges: The Influence of Politicend Industrial Mobilization

One of the main challenges facing the EU in reg&md$s own AD legislation is the
policy's susceptibility to political influence andiscretion. A study byEymann and
Schuknechdiscovered that AD rules in the Eldppear to be used as a flexible tool for preventing
imports from displacing production in politicallpfiuential industries*? This finding is supported
by another study byharakanand Waelbroeck(1994), which discovers that the European
Commission operates on ‘gouble track’ AD mechanisnf™® The authors find that the
Commission exclusively uses a technical track ferdumping determinations, while it runs
its injury determinations on a more political tré&ck Thus, the study highlights that a
redirection of the injury determination to a mom®omically sound procedure could help to
reduce any protectionist bias inherent in the Cossman's current method of injury
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determination.

Eymann and Schuknechtalso find that the results of the study demonstrte
"effectiveness of lobbying efforts clearly dependsboth the homogeneity and uniformity of the
respective interest group’® This argument is clearly reflected in the Comnus's failed
reform process during 2006-2008, in which strorfgblong interest groups successfully put
an end to the reform. More specifically, evidencevged byVandenbusschand Zanardi
(2008), show that AD users with large chemical,ahedteel and manufacturing sectors are
"relatively more successful in lobbying for protentiof their domestic interest&® This is also
linked with Tharakanand Waelbrock'sargument that not only are such industtiastive in
preparing the AD cas&dut their'familiarity with the [EU's] procedure$’’ puts the defendants at
a disadvantage, especially when it comes to therlesions' injury determinationgn"which
the variables are related to the [EU's] market citimhs' and"made worse by the confidentiality
rule" that keeps the defendants in the dark regardiagstibmitted data on the injury to the
European industr§*® As a result of such a process,is easier for political factors to influence
the Commission's decisions since there is litteoaating of the decision proces® Arguably, it is
political influence and industrial mobilization bBgrge sectors (such as chemicals, metals
steels) that lie at the heart of the EU's AD alars# hinder any type of possible AD reform.

While the maintenance of the status quo is supdobly the claim that it furthers
domestic interests, it is important to note thafpamant industrial sectors (like those
mentioned above) have become geographically coratedtin a limited number of Member
States within the EU. Consequently, industry suppofavor of a particular AD complaint
has also become geographically concentrated, witiosa half of the complaints being
endorsed by German companies and about a third Bejpported by only Italian, French and
Spanish firmg? In the end, it is only a minor handful of EU Meml&tates (four out of 27)
who directly benefit from the imposition of AD me@ss. More specifically, machinery to
produce high-tech textiles is limited to the Nodhltaly, the Basque country and Baden-
Wirttemberg, leaving employers and employees irrofarts of Europe withno political
stake in this product market?* Thus, the geographical concentration of such itiss has
ultimately led to other EU Member States to becoimdifferent or even oppose the
imposition of AD duties in particular products inhieh they no longer have production
facilities 2 This opposition has steadily grown, especiallyhimitMember States who benefit
from freer trade. This includes those with moreinationalized firms and sectors, especially
those with firms that outsource their productionemeas?® Thus, traditional import-
competing industries are increasingly facing a@jeace of interests, with the transformation
of the production processes and international suppains, which have ultimately changed
the "organized interests and firms about AD pollé§* Especially between producers who
produce only within the EU and support the curstatus quo and those who have outsourced
their production and favor reform of the AD poli@y. Essentially, this increased
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interdependency of European production challengpes familiar notion ofwhat actually
“constitutes as EU productibim a globalized econom%f.6

Economic sectors that do not benefit from the intpis from AD measures, such as
importers, retailers and consuming industries, rege recently grown in size and become
more consolidatef’” These sectors have also come to be dominatedsoya#i number of
large enterprises that better their ability forleclive action regarding their interest for fewer
import restriction$?® Associations such as tliguropean Association of Fashion Retailers,
European Association of Furniture Retaileend peak associations suchEagocommerce
and the Foreign Trade Associatignhave come to coordinate their support on against
individual AD cases, as well as present a unifystence in favor ofreform of prevailed EU
AD practice"??? In the past, the lack of consolidation and mopitif these sectors was one of
the main causes of the EU's unsuccessful AD refartiative in 2006. However, the recent
growth and consolidation provides hope for posssolation.

Ultimately, the EU is faced with the external ckaljes of AD proliferation and the
internal challenges of political and industrial miaation that is now increasingly being
confronted by diverging interest of Member Stated aconomic sectors that do not benefit
from the imposition of AD measures. As noted by @wnmission’'s Green Papé&The EU's
capacity to compete in a global economy markecbygtowing fragmentation and complexity of the
process of production and supply chains and thevgi@f major new economic actors, particularly in
Asia**® demonstrates the need to not only rethink itsafssurrent AD legislation, but also
how it wants to develop its role in global tradehi% in the past, reform of the AD regime at
both the regional and international level was unsssful, the current problems of AD
proliferation and the diverging interest of EU puodrs along with the increasing growth and
consolidation of other economics sectors favoriejorm within the EU present the
possibility of a successful reform. Therefore, thext part of the paper will address two
possible solutions for AD reform, which are atttidd to the proper application of the
Community Interest clause and coordination with petition policy.

Section Four: Possible Solutions
4.1. The Proper Application of the Community Interest Clause

The Community Interest clause is an importantegoh that considers multiple
interests of relevant market participants who cdwddaffected through the imposition of an
AD measure. It thereby extends considerations kskybat of the Community producers to
others, such as importers, retailers, and consumBgrdoing so, the criterion should provide a
more holistic view on the domestic costs and bé&nefiimposing an AD measures. However,
as described above, the Community Interest tesbtiproperly or sufficiently utilized. In the
entire AD process, it is théeast mechanicaland"least well-definet of all procedural tests that
must be passed before any AD measures are agpligtie test has also been criticized for
being "too strongly weighted towards EU producemsithout seriously taking into account the
interests of other relevant economic actdfsFor example, even when importers and
consumers have argued that they would be negatafédgted by the imposition of an AD
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measure, the Commission decided that the costei@idutweigh the benefits dfetaining
Community productioh®®®* From such decisions, one could conclude that téegtion of
Community producers seems to substantially outwé#ighinterests of others and in spite of
the heavy costs they face due to an AD measure.

The Commission recognized these issues in its GPagrer reform initiative, which
noted that the current use of the clause doe%aiat sufficient account of the impact of measures
on importing businessés@ind also expressed concern thainsumer interests are not adequately
weighted:>** Therefore, the Commission tried to address thesees with its reform initiative,
which had failed due to the industrial mobilizatioy a handful of consolidated Community
producers. However, recent developments have pedval more prospective outlook and
possibility for an effective AD reform, as mobiltean of interests by consumers, importers,
retailers and domestic producers with outsourcedystion, has been strengthenfigThese
groups are now more consolidated and better orgdriiz lobby in favor of AD reforms. The
Community Interest clause is the main point ofgegion where their interests could be dealt
with.?*® Thus, it would be a pragmatic approach for theseigs to focus on demanding a
proper application of the Community Interest testew determining “injury” so that their
interests could be properly taken into considematiand hold more weight.

Further development and the proper applicatiora tfue Community Interest test
would allow the Commission to consider the economgpacts of AD measures on all
affected partie$®” This would ultimately help to reconcile and bakanproducer and
consumer interests, as it would allow for a morgective criteria that would not be so
inclined to just a handful of domestic industridsiditionally, it would also help to show the
true overall effects of an AD measure, not just blemefits of protection for the domestic
industry, but also the more hidden negative welfared anticompetitive effects. In
consequence, the proper application of the Communierest clause would discourage the
EU’s practice of PU and cumulation, increase transpcy, and encourage a more restrictive
application of the ‘lesser duty’ rule. In this wagsues of anticompetitive effects and losses in
welfare could help to reconcile AD legislation witbompetition policy objectives.

4.2 The Role of Competition Policy within the AD Rgime

The main concerns regarding AD policy are the éptial anticompetitive effects" and
overall welfare losseS® This concern demonstrates how far the applicaifohD legislation
has moved away from competition law, which it wagially bred from. Essentially, the
evolutionary development of AD rules, at both thd@/and national (and regional) levels
has led to a divergence between AD and competaicies in which AD now serves "other
purposes” that actually lead to the distortion @ipetition and subsequent losses in overall
welfare?*® Overall welfare is reduced as AD measures, esiheaithen abused, act as
effective trade barriers that hinder trade and fargign producers and domestic consumers,
importers, and retailers. Additionally, due to thtsourcing of production lines, domestic
welfare has been further decreased as less donpesticicers benefit from AD protection.
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This has led to the support of using competitiomsldo remedy the anticompetitive effects
produced by AD measures.

When comparing the two different regimes, the npaiimts of divergence are the type
of injury that is to be determined and the typecafisal relationship to be establish&t.
When concerning injury, competition laws focus dre tinjury to the competitors and
consumer$*! AD laws however, only focus on the injury to thmport-competinty firms 242
In other words, competition laws are aimed at potirtg consumer's interest and competition,
while AD rules are aimed at safeguarding domestiost>*> Competition laws also require a
significant causal relationship between price damsiration and injury and the subsequent
"substantial" lessening of competitfdhiwhile AD laws have a more "lax interpretation” of
the causal relationship between dumping and iffoirfas illustrated in previous sections).
Despite the differences, the two policies are igealeant to complement each other as they
focus on market distortion. The problem howevetha& AD has become far removed from
ensuring undistorted competition. Thus, coordimatal the two seems to be essential to
bringing AD policies back to their original compgate objectives. While competition policy
may seem like an obvious solution, the questiohas? to coordinate the two distinct policies
poses the main challenge.

Some economists, such as Lipstein, have argueldatoAD laws should be entirely
"scrappet! and replaced by competition la#’§.However, such an extreme measure not only
seems unlikely to happen but also overlooks theiadyof complexities within different,
national competition policies, which explains thes@nce of a global competition regime. A
simple, yet significant example is the concept oflaminant position, which is accepted
within the EU but not in the U¥’ These differences in definition, concepts, and
understanding demonstrate why the internationalnconity has faced difficulties to develop
general competition provisions that are both fuorai yet flexible?*® Thus, while a complete
replacement of AD policy by competition policy magt provide a practical solution; there
are less extreme and pragmatic approaches to symzérthe two.

One proposal for possible coordination is thevo-tier' approach, in which
competition authorities would either first evaluate AD case before measures could be
imposed*® or evaluate an AD case afterward measures weresietf™ If the AD case is
evaluated before, only if it passes the evaluabpicompetition authorities, will the AD case
proceed. Therefore, the imposition of AD measurasict only take place if there was an
abuse of market power and predatory behavior tlmatidviead to distorted competition. This
is a possible solution that is similar to the ajgio taken by the European Commission
during the accession process of Spain and Portagae Community. The Accession Treaty
specified that pending AD cases, at the beginnimasp of accession, would be reexamined
by the Commission’s competition offié&" As a result, the competition office rejected altmos
all of the pending AD cases and only one was alibbwéo proceed>?
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The downside to this however, is that AD measureseatremely time sensitive and such an
evaluation would not be efficient. In this case, emaluation of AD cases by competition
authoritiesafter AD measures are enforced may be a better soltRidEssentially, the simple
fact that AD duties would come under evaluatiort@hpetition authorities could be enough
to deter unjustifiable AD measures.

Overall, a two-tier system seems to be a practparoach, as an evaluation of AD
cases by competition authorities that have no desterests in AD will not only provide for
a more objective application of AD measures bub &lslp to economically solidify the AD
determinations of injury and causal relationshipise coordination of these two systems is
possible, especially in the EU due to its instdoél structure, where both policies come
under the exclusive competence of the Union ancexeeuted by the Commission. It would
also help to solve the issues of the EU's currelt policy mentioned above, especially
regarding the EU's single agency system, as cotigretuthorities are now also involved in
determining the legitimacy and justifiability of Aheasures. It could also discourage the
practice of PU and cumulation, and ensure the prapplication of the Community Interest
clause. Essentially, linking AD with competition wd allow competition objectives to play a
crucial role in reshaping AD policy. Of the two &waion systems provided above, a
retrospective evaluation seems to be the more magreolution when considering the time
sensitivity of AD measures.

All in all, both solutions presented above provplausible approaches to addressing
AD problems within the EU. Both solutions also sogigeach other, as they help to reconcile
AD policy with competition and welfare. The propgwplication of the Community Interest
clause widens the scope of interests that are tatenconsideration and thus, allows for a
better understanding of the true competitive antlane effects of an AD measure, while the
“two tier” system approach would directly link coetpion objectives with AD policy and
would help to ensure the proper use of the Commumiéerest test.

Conclusion

Trade liberalization and market integration areelly to continue. Consequently,
barriers to trade will be reduced, as markets itome more open and interdependent.
Domestic markets will correspondingly be more vuhide to unpredictability and
competition from the global economy. Thus, the m@oncern will be to prevent forms of
disguised protectionism that will distort trade amawmpetition, and reduce overall welfare.
Currently, AD measures present the most dominamt eontroversial form of such
protectionism.

Although the main intention of AD policy is to eme fair trade and protect
competition, its users have been able to manipiti&eprotect their own domestic industries.
This has become more problematic overtime duestpribliferation, which has been caused
by problematic motivators that have nothing to dahwair trade or competition (i.e.
motivations of political economy, substitution,alétion). Thus, the aims of AD policy seem
inconsistent with its utilization, which presentdraubling paradox. As a result, one of the
main challenges regarding AD policy is to close glap between the main objectives of AD
and its actual application. This should be don¢hat WTO level, in order to prevent its
Members from abusing AD measures. However, sud¢taage will depend on the willingness
of WTO Members, especially the more economicallffuential Members like the EU.

Therefore, this paper argues that Europe has ohential to set the course of AD
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reform at the WTO level, as it is considered tahe of the biggest trade powers. In order to
influence change at the multilateral level howevke EU must reform its own AD policy.
This reform would not only help to solve the EUWiternal conflicts caused by its current use
of AD measures, such as the exclusion of importzarket participants and the overall loss in
domestic welfare, but it could also solidify its sgmn as a global "role model."

The legitimization of Europe's power and leadgrsim the international arena is
especially important, as the EU has been accusedwing a certain penchant for hypocrisy,
especially when it comes to trade. The main csitici from both within the EU and from
outside, is that it preaches and pushes valueseftfade on others, while its own actions
reflect the opposite. Its use of AD protection ie@xample of the EU's conflicting actions,
which go against its mantra of free trade and &beation. Thus, as AD protection is the most
used form of trade defense (within the EU and delsia reform of the AD policy could be a
significant starting point to limit protectionistridencies within the EU's trade policy and by
doing so, set an example for change at the WTQ, lekrech could also help to legitimize the
EU's position as a positive role model.

One possible solution for AD reform in the EU ig tlurther development and proper
application of the Community Interest Clause. Thisuld shift the focus away from
protecting only domestic producers, to other radévaarket participants such as importers,
retailers, consumers, and producers with outsoysoeduction. By doing so the imposition of
an AD measure could only be applied after a mooeotigh and objective cost and benefit
analysis that considers all relevant interests.tA@opossible solution is the coordination of
AD policy with competition policy. More specificgll the AD process could be evaluated by
two separate systems, in which competition autiesritvould evaluate the AD measures by
AD authorities either before or after they are irsgub. In this way, the main objectives of AD,
which are to ensure fair trade and competition,lccdne more aligned with its application,
especially when it is evaluated by competition attles with no vested interests in AD
measures expect to ensure fair competition.

Both solutions are realizable by the EU and itifBatilt to think of a better time than
now to start implementing changes given recentldeweents within the European and global
economy. Within the EU, those in favor of reformvéancreased in terms of growth and
consolidation and may be able to counter the stnodpilization of domestic producer
groups. The negative consequences of proliferatiaie international arena also present a
troubling prospect for traditional AD users likeetkEU. Thus, given the present situation of
the global and European economies, not only is &Drm plausible, but also necessary.
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