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Abstract

Taxation is a fundamental part of national sovereignty. The two dominant
components of tax sovereignty are the ability to generate revenue and have full control
over fiscal policy. Therefore, the key components of a state’s expression of sovereignty
are the right to determine tax rates, structures and the use of tax revenues.

With a view to implementing of the WHO Framework Convention on Tobacco
Control (FCTC) provisions on Article 6 — tax and price measures for tobacco products,
Parties did not envisage adopting the guidelines to support the implementation of this
article. The main reason behind this decision was that prescriptive obligations were
inappropriate and unacceptable, because they would infringe on tax sovereignty, while
national tax regulations would not permit an international body or treaty to create
obligations in this important area. However, subsequently a decision was made to
develop Article 6 guidelines. As a consequence the guidelines’ content now deviates
significantly from countries” original intentions and the FCTC Treaty.

1 | Introduction

This study analyses FCTC Treaty Article 6 — price and tax measures for controlling
tobacco, focusing on the international regulations of these measures. Particular
attention is paid to the question of whether national tax laws should be subject to
regulation by international agreements, such as the WHO Framework Convention on
Tobacco Control (FCTC).

Today, there is a general agreement that raising tax revenues and protecting public
health are high-priority objectives with respect to the taxation of tobacco products.
Economic considerations suggest that tobacco products should be taxed according to
their externality costs, see Cnossen (2005). This study examines the parameters to
determine the optimal tax level in an individual country. Given the findings obtained
from the analysis, the first part of this study will analyze whether tax policies should
be internationally coordinated and/or harmonized, or whether taxes should be left to
the individual countries” sovereign choice.

After this general analysis of international and country-specific tax policies, the
study discusses how the FCTC deals with these questions. Article 6 of the FCTC Treaty
places strong emphasis on the sovereignty of individual countries and does not
promote any international coordination and/or harmonization. An analysis of the
Parties” negotiations on Article 6 in the Intergovernmental Negotiating Body (INB)
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sessions makes this even more apparent. Six INB negotiation sessions, which took
place between October 2000 and February 2003, are well documented and their records
can be used as evidence for countries’ intentions. Parties’ intentions will then be
contrasted with the recent negotiations at the Conference of Parties 5 (CoP) held in
Seoul, Republic of Korea, 12-17 November 2012, where the draft Article 6 guidelines
on price and tax measures were discussed. It will be shown that the draft guidelines
deviate significantly from the Parties” intentions when negotiating the FCTC text in
detail, whilst the aim of the guidelines is to give general guidance on the treaty
provisions.

The second chapter of this study deals with the earmarking of tax revenues. It starts
with an economic discussion of earmarking, which analyses whether there are any
economic conditions under which earmarking is economically sound policy.
Subsequently, it is argued that the economic robustness of these conditions is highly
unlikely in real-life. It will be then emphasized that there is no case for the earmarking of
tobacco tax revenues for tobacco control, as promoted by the draft Article 6 guidelines.
Afterwards, it will be shown that Parties specifically excluded earmarking of tobacco tax
revenues from the Article 6, on the grounds that it would infringe upon Parties” national
tax sovereignty. The INB discussions show that many countries with longstanding
experience in the area of tobacco taxation refused any kind of earmarking. In some cases
they even emphasized that earmarking would lead to conflicts with national
constitutions, which is in fact the case in many countries. Again, the economic analysis
and discussion in INB will then be compared to recent discussions at the CoP 5. As a
result, it will be shown that the provisions of the draft guidelines are contradictory to the
original intentions stated in the FCTC, as well as to economic considerations.

2 | Tax Sovereignty versus International Coordination
and/or Harmonization

2.1 | Economic considerations

The two dominant components of tax sovereignty are the ability to raise revenue and
have full over control of fiscal policy. Therefore, the key components of a state’s
expression of sovereignty are the right to determine tax rates, structures and the
spending of tax revenues.

Currently the CoP to the WHO FCTC discusses the draft guidelines for FCTC Article
6 on tax and price measures. The draft guidelines imply that a certain tax level fits all
countries. This effectively means the harmonization of tax rates on a global level. To
examine the consequences of tobacco tax harmonization, the optimal level of taxation
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in an individual country is analyzed. This will yield the parameters determining the
optimal tax level. This study then discusses whether these parameters are likely to be
similar or different across a number of countries. First, it is assumed that maximizing
tax revenue is the only aim of the taxation of tobacco products. As a result, potential
negative effects of a reduction of tobacco consumption on the welfare of smokers or
potential positive effects on their health are not taken into account. In a second step, it
is assumed that the government’s other target is to reduce negative externalities for
health reasons. In a third step, the government takes into account the consumers’
preferences.!

An increase in taxes leads to an increase in tobacco prices. In general, this will cause
a decline in demand. Figure 1 assumes a declining linear demand function D. A tax
increase should then lead to a rise in tax revenue. However, the decline in demand
leads to a reduction of tax revenue. At a zero tax rate, there is no tax revenue and at a
prohibitively high tax rate, there is no demand and tax revenue is zero as well. In
between, there is a rate which maximizes tax revenue. Figure 1 shows this with a
Laffer-type curve, in which the maximum tax revenue is t'. If tax revenue is the only
aim of taxation, the country should choose this revenue maximizing tax. The demand
effect of taxes becomes much stronger if there is not only a choice between smoking
and non-smoking, but also the possibility to smoke non-taxed tobacco products. Then
an increase in the tobacco tax may lead to a decline in the volume of duty paid tobacco
products, rather than a fall in total tobacco consumption. Still, even with non-taxed
tobacco consumption there is a revenue-maximizing tax level. However, in this case
the economic and social costs of illegal tobacco consumption can significantly reduce
the revenue benefits; see Brauninger and Stiller (2010) for a discussion of these effects

in Germany.

If the country wants to reduce smoking to prevent the external costs imposed on
non-smokers, then the optimal tax is above the revenue maximizing tax level. In Figure
1, the optimal tax with respect to the externality is t". However, as long as there is a
revenue target, the optimal tax will be below the prohibitive level at which demand
and tax revenue drops to zero. This holds even more if there is substitution from taxed
consumption to untaxed consumption. Box 1 sets out a model to analyze optimal
taxation formally. If taxation takes account of consumers’” preferences the optimal level
of taxation might be below the revenue maximization level. In Figure 1 this tax level is
t*. In addition, this tax level can be chosen by governments as optimal to consider the
substitution of untaxed for taxed consumption.

Now let us consider some changes in economic or regulatory conditions. An increase
in income leads to a higher optimal tax. Stronger regulation on smoking reduces the

! For models of tobacco taxation in a political economy context see Buchanan and Vanberg (1988) and Prinz (2009).
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negative externality of smoking. If non-smokers are protected by regulations such as a
smoking ban in public buildings, then the case for correcting externalities by increasing
the tax becomes smaller. Hence, the importance of raising revenue can carry more
weight. However, tax collection may be undermined by illicit trade, which is an issue
in countries with relatively weak law enforcement and high tax levels that make
tobacco smuggling profitable.

In general, countries differ with respect to income and to regulation regarding
tobacco. Hence, the optimal level of taxation differs across countries: it is for each
country to set its own tax levels depending on income, regulations, different national
cultures, level of education and the illicit tobacco consumption.
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Figure 1
Optimal tobacco taxation

excise

-

T taxrevenue
D demand
t*  optimal excise, with respect to externalities

t"  revenue maximizing excise

# . . . ’
t optimal excise, taking account of consumers’ preferences

Since income varies over time, the demand might shift up or down. As a result, the
optimal tax varies over time. In 2012, tobacco tax revenue declined in six of the EU15-
countries? versus the previous year. In Portugal, the decline was 6% and 3% in Spain.
In these countries the decline in tax revenue is most likely linked to lower consumption
of taxed tobacco due to the economic crisis: GDP in Portugal declined by 3.5% and in
Spain by 1.6% (Eurostat).

2 Austria, Belgium, Denmark, Finland, France, Germany, Greece, Ireland, Italy, Luxembourg, Netherlands, Portugal, Spain, Sweden and
United Kingdom.
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In 2012, tobacco excise tax revenue in Ireland was 6 % lower compared to 2002
despite multiple tax increases. The decline of tax revenue is not primarily driven by the
economic crisis effect but is instead due to the fact that tax rates are probably on the
right hand-side of the Laffer-curve, as confirmed by the Irish Office of the Revenue
Commissioners itself: “It seems likely that a Laffer type effect exists in the cigarette
market in Ireland and the current level of taxation may be beyond the optimum.”
(Reidy and Walsh, 2011).

Box 1

A simple model of optimal tobacco taxation

Let us assume that the government maximizes the median voter’s welfare function. Welfare W depends
positively on tax revenue T. Smokers value smoking and their welfare increases with consumption. However,
there is a negative externality of smoking which reduces welfare. Tax revenue T is given by: T = tx where t is
the excise tax and x is total consumption. The welfare of smokers increases proportionally to the square of
consumption S =s x2. The externality grows proportional to the square of consumption E = x2. The weight of
the externality is e and therefore the government optimizes the welfare W = tx - (s-e)x2.

Aggregate tobacco consumption (x) depends on income y, awareness of health risks h and on the price
level p. We assume a linear demand function x(y,h,p) = A(y,h) - ap, where A is a function of income and
awareness of health risks with dA / dy > 0 and JdA / dh < 0 and « determines the price sensitivity of
demand. Assuming perfect competition (the alternative assumption of monopoly power does not change
any of the following results), the gross price of tobacco is the sum of the marginal cost (c) and the excise
taxcp=c +t.

Maximization of the welfare function gives the optimal tax:

*

(1 +2a(e —s))(A—ac)

2a(1 + a(e —s)) @

If e > s, then the optimal tax is greater than the revenue maximizing tax rate, and if e < s then the optimal
tax is below the revenue maximizing tax rate. From equation (1) we can derive the effects of parameter
changes:

— As an increase in income (y) leads to an increase in A, and this yields an increase in the optimal tax.

— As better public awareness of health risks (an increase in h) leads to a reduction in A, it causes a decline
in the optimal tax.

— The enlarged illicit supply of tobacco increases the price sensitivity «, which leads to a decline in the
optimal tax.

— Stronger smoking regulations reduce the externality e and therefore allow a revenue maximization
strategy to be pursued.
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The main result of the analysis above is that the optimal tax depends on country-
specific parameters. However, nations do not act in a vacuum in determining tobacco
tax policy. If countries have open borders and mobility between them is high, different
tax levels might encourage illicit cross-border trade. This could be reduced by more
harmonized tax levels and systems on tobacco products. However, even in the EU - a
single market with no national borders — there are still substantial differences in
tobacco taxation between EU member states, due to significant differences in incomes.
In 2014, excise on tobacco varied between €72.62 per 1000 cigarettes in Lithuania, and
€288.02 per 1000 cigarettes in the United Kingdom (European Commission 2014). As
both countries rank in the middle of group regarding the smoking prevalence (30 %
and 27 %, respectively, according to Eurobarometer?), these differences show no direct
relationship to smoking behavior. Likewise, the country with the highest smoking
prevalence (Greece: 40 %) only has a medium level of excise yield. The correlation
between the excise tax level on tobacco and smoking prevalence is very weak, see
Figure 2, which shows the importance of other factors such as consumer affordability,
education, cultural differences, regulations and law enforcement measures.

Ireland has one of the toughest tobacco control regulations and the second highest
tax levels in the EU. It is one of a handful of countries to implement a retail display ban
on tobacco since 2009. Paradoxically, however, Ireland’s smoking rate remains higher
than the EU average, according to Eurobarometer, and youth smoking in Ireland is the
highest in the EU at around 40 %. Therefore, as Ireland’s experience shows, stringent
tobacco control regulation and high tax are not strongly associated with low smoking
prevalence.

3 See European Commission (2012b)
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Figure 2

Tobacco tax and smoking prevalencein the EU (2012)
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Quellen: European Commission (2012a, 2012b); HWWI.

Because of cultural differences, educational opportunities, costs of living, consumer
affordability and many other characteristics, there is no detectable statistical
relationship between the excise tax yield and overall tax revenues per capita of a
country, see Figure 3. As a result, the correlation between excise yields and tax
revenues is also weak: the R? of a regression of excise yields on tax revenues for the EU
countries is less than 10%. Most of this correlation stems from the fact that Eastern
European countries have lower excise yields and lower tax revenues than Western
European countries. If the regression is carried out for Western EU countries only, the
correlation is nearly zero (R? = 0.02). Greece and Cyprus have relatively low excise
yields but high tax revenues. Ireland has very high excise yields, an average smoking
prevalence, but high tax revenue per capita. Sweden has an average excise yield, a low
smoking prevalence and low tax revenue.
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Figure 3
The Non-correlation of excise yields and tax revenues (2012)
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Quellen: European Commission (2013); Eurostat 2014; HWWI.

To some extent the correlation of taxes and smoking behavior is distorted by illicit
trade. Illicit trade is the outcome of demand and supply. While smokers demand
cheaper products or specific products not sold on the legal domestic market, illegal

tobacco manufacturers (supply side) seek to increase their sales and penetrate new
markets.

Decreasing affordability in the new accession countries in Eastern Europe and the
low tax burden in neighboring countries have led to an increasing illicit market in the
Eastern border EU countries. In the Western and Central EU countries, the counterfeit

and contraband share of the consumption has remained constant over the last years
(KPMG 2013).

In conclusion, significant country differences mean that the parameters for
determining the optimal tax level, and therefore the tax level itself can vary vastly
from country to country. Consequently, the harmonization of tax rates on a global
level does not make any economic sense and, in fact, may have negative effects due
to countries’ vulnerability to illicit tobacco trade.
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In addition, the analysis of EU member states” experiences shows that the correlations
between excise yields and the prevalence of smoking, as well as tax revenues are very
weak or non-existent.

2.2 | Treatment of Tax Sovereignty in the FCTC and COP 5

The health aspects of tobacco taxation are clearly reflected in the WHO FCTC. Article
6 states that price and tax measures are an effective and important instrument to
reduce tobacco consumption. However, it leaves it open to countries to pursue their
own national tobacco tax policies.

Therefore, the convention does not impose any actual binding obligation on the
parties with regard to tax and price policies for tobacco products. Article 6(2) of the
convention only provides that the parties are to adopt or maintain measures ‘as
appropriate’ which ‘may include’ implementing tax policies and, ‘where appropriate’, price
policies.

Box 2
FCTC Article 6(2)

Without prejudice to the sovereign right of the Parties to determine and establish their taxation policies,
each Party should take account of its national health objectives concerning tobacco control and adopt or
maintain, as appropriate, measures which may include:

a) implementing tax policies and, where appropriate, price policies, on tobacco products so as to contribute
to the health objectives aimed at reducing tobacco consumption; and

b) prohibiting or restricting, as appropriate, sales to and/or importations by international travelers of tax-
and duty-free tobacco products

In general, countries strongly opposed giving up tax sovereignty. Even in the EU,
where tobacco tax policy has been regulated by an EU directive for many decades, tax
sovereignty of member states remains important, see Box 3.

International regulations for tobacco tax policies and tobacco control 13



Box 3.

Tax Harmonization and Tax Sovereignty in the EU

In the European Union, tax harmonization and tax sovereignty have been negotiated over many years. In
1993, the EU introduced arrangements for tobacco tax regulation. These regulations were the result of a
long discussion which started after the Commission proposed full harmonization of excise duties on tobacco
products in 1985. However, the member states came to the conclusion that full harmonization of the excise
duty rates throughout the European Union is not necessary for the proper functioning of the internal market.
Therefore, the current Community framework for the taxation of tobacco products provides only a common
structure for excise duty on tobacco products, as well as minimum rate levels, above which Member States
are free to set their national rates according to their own national circumstances. To avoid conflict between
EU decisions and national sovereignty, the collective decision-making on taxation requires unanimous
voting, which is the case only for a very few matters of great importance, along with foreign policy and
defense. The importance of tax sovereignty is reflected in the following quotes by member state
governments:4

Irish Minister of Finance: “One of the key components of a state’s expression of sovereignty is the right to
determine the level of expenditure and the tax rates and structures required to support it. . . . This is a basic
part of the democratic process. . . . By having unanimity in taxation matters, we can reach decisions which
reflect the concerns and core interests of every member state.”

The British government: “We have been very clear - nothing on tax. Tax is the province of the national
states. Anything to do with tax is about sovereignty, and the Treasury must have control over how and what
is collected.”

The Chair of the European Joint Transfer Pricing Forum, Bruno Gibert, speaking from the French
perspective: “Sovereignty and tax are very linked. It dates back to the way we built our democracy . . . during
a revolution . . . against the way taxes were levied. The French Revolution in 1789 was clearly started over
tax issues. So parliamentary control on taxes is very deeply rooted in people’s minds.”

An analysis of the Parties’ negotiations on Article 6 in the Intergovernmental
Negotiating Body (INB) sessions makes this even more apparent. Six INB negotiation
sessions, which took place between October 2000 and February 2003, are well
documented and the records can be used as evidence for the countries’ intentions.
Parties” intentions will then be contrasted with the recent negotiations at the
Conference of Parties 5 (CoP 5) held in Seoul, Republic of Korea, 12-17 November
2012, at which the draft Article 6 guidelines on price and tax measures were discussed.

In the negotiation of the FCTC within the INB, these objections were emphasized by
spokesmen of different countries. Mr. Rajala who represented the EU stated that “the
text should also ensure that the provisions on taxation did not indicate or imply any limitation
of sovereignty over taxation policy.” (INB 5/2002).

And Dr. Novotny (of the United States of America) pointed out that “under its

+ Citations are taken from Ring (2008).
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Constitution, the United States Government could not cede tax policy to any international
body” (INB 2/2001). Further below, Box 4 presents more statements quoted from the
INB discussions.

Box 4

Further statements in INB discussions

Mr TAKAKURA (Japan), On the issue of tax, his Government did not consider it appropriate to introduce
uniform taxation of tobacco products into a framework convention, as national taxation systems had been
developed against a variety of historical and cultural backgrounds. (INB 1/2000).

Mr IGAWA (Japan) In regard to Article 6, taxation policy was a critical part of any national agenda. Since
the factors underlying tax policy decisions were left to each individual Party it was inappropriate for the
convention to dictate a uniform objective for national tax policies. (INB 5/2002)

Dr TATA (India) said he agreed with speakers who maintained that tax laws were a sovereign right of
nations and were not subject to regulation by international agreements, but only by national authorities.
(INB 2/2001).

Ms NOFTLE (Canada) said that her country supported the underlying principles reflected in the proposed
text of Article F, in the belief that price and tax increases could complement an effective health policy
strategy aimed at reducing tobacco consumption and prevalence. Canada nevertheless considered that all
aspects of the design of specific prices and tax measures rested with individual Member States and
therefore proposed the deletion of any reference to the progressive harmonization of tobacco product
prices. Accordingly, paragraph F.1 should read as follows: “The Parties recognize that price and tax
measures can be an effective component of a comprehensive effort to reduce tobacco consumption. [...]
consistent with the proposal of the European Community and with her proposal with regard to paragraph
F.1, her Government supported an approach in which each State Party would have the level of flexibility in
tax policy appropriate to its circumstances.” (INB 2/2001).

Ms SUH (Republic of Korea) said that her Government agreed in principle that a tobacco pricing policy
was a useful measure for controlling tobacco demand. However, since the selection and implementation of
tax policies should reflect the specific circumstances of each country, it was necessary to be circumspect.
(INB 2/2001)

Ms BALOCH (Pakistan) said that since tax policies were an essential prerogative of States, it was difficult
to harmonize regulations between States with different economic and political systems. (INB 2/2001).

In summary, parties unanimously agreed that tax laws should not be subject to
regulation by international agreements but only by national authorities. Therefore,
prescriptive obligations were inappropriate and unacceptable because national tax
regulations would not permit an international body or treaty to create obligations in
this important area.

The draft guidelines presented for consideration at CoP 5 contain some apparent
contradictions. One of the key points that deserve particular attention is that Chapter
3.2 “Level of tax rates to apply” starts with:
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“As recognized in Guiding Principle 1.1, Parties have the sovereign right to determine and
establish their taxation policies, including the level of tax rates to apply. There is no single
optimal level of tobacco taxes that applies to all countries because of differences in tax systems,
in geographical and economic circumstances, and in national public health and fiscal
objectives.”

However, the statement is followed by the recommendation of a single tax level of
70 % of the retail price, which is based on the WHO recommendation. In essence, the
draft guidelines promote precise obligations on how the Parties should determine and
establish their taxation policies. This not only clearly contradicts the previous
statement but also the wording and the spirit of the FCTC Article 6(2). Prescriptive
measures were rejected in the INB discussions and, therefore, should not be included
in the guidelines to ensure no interference with the sovereign rights of the Parties in
respecting the treaty.

3 | Earmarking
3.1 | Economic considerations

Earmarking is defined as the practice of designating or dedicating specific revenues
to the financing of specific public services. If we assume a welfare maximizing
government, it will always choose optimal tax and public spending levels. In that case,
there is no rationale for earmarking. Following Buchanan (1963), there might be a case
for earmarking when the political decision-making process is explicitly taken into
account.> However, the Buchanan model has been criticized for several reasons.
McMahon and Sprenkle (1970) set up a more realistic model, in which the demand for
public goods and production costs of public goods might change over time. As a result,
earmarking is likely to lead to non-optimal solutions. The reasons are:

1)  Earmarking impedes quick adjustment to changes in costs and to changes in
demand. Therefore, earmarking inhibits the attainment of production
efficiency, efficient allocation of services among users, and exchange efficiency.

2)  Earmarking requires supplementary aid to adjust for dynamic changes in tax
revenue or changes in the production cost of the public good.

° In the Buchanan model, general tax funding requires two decisions by voters. First, they have to decide on the bundle of public goods
provided. Second, they decide on the budget size, taking the shares of different public goods as given. Earmarking 'unbundles' the
public goods and allows choosing freely which quantities of the public goods should be provided at which prices (tax). If expenditures
were financed through a system in which citizens voted directly on a series of tax/expenditure issues, the “package deal” approach that
characterizes the annual process of budget negotiation in many countries could be avoided. Voters would be given a wider scope for
public choice, and the resulting budget allocations would, arguably, more accurately reflect citizens’ preferences.
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Bos (1999) shows that departures from the direct democracy assumption in the
Buchanan model might change its results. This is of particular relevance since most
countries have no direct-democracy elements in their political decision process on
taxation. Bos (1999) analyses an institutional design of earmarking which seems to be
empirically more relevant. There are several agents (ministries): one of them (the
finance ministry) levies the earmarked tax and another (the ministry of health) spends
the money. Both agents are monitored by the parliament. When politicians maximize
expected votes, they are likely to choose earmarking. However, the theoretical model
shows that the costs of public goods are inefficiently high.

Besides the theoretical arguments against earmarking, there have been several
empirical investigations into the efficiency of earmarking. McCleary (1991) looks at the
arguments for and against earmarking. He illustrates the discussion with case studies
from the World Bank and summarizes that “[t]he lessons from the real world appear to bear
out the skepticism of the majority about earmarking: in general, it has not worked very well.”

Bird and Jun (2005) argue that earmarking is sensible in the case of user charges. In
these cases it introduces market logic into the budgetary process. However, if there is
no benefit linked to earmarking, then it is rather tenuous. Allen and Radev (2006) show
that in general earmarking induces rigidities in the general budget, and thereby
reduces the flexibility of decisions by an elected parliament. In their IMF Working
Paper, they conclude: “[earmarking deprives] elected officials of the freedom to allocate
funds among competing expenditure programs in accordance with currently perceived needs.”
As a result, compared to an elected parliament’s decisions, some parts of the budget
are overfunded and some parts of the budget are underfunded.

More recently, Oxford Economics (2013) has shown that earmarking generally
means that designated expenditure programs are subject to less scrutiny than the parts
of government budgets that are subject to comprehensive reviews. This encourages
rent-seeking behavior: earmarking provides an incentive for interest groups to lobby
for increases in the earmarked taxes. As a result, the interest group benefits from the
receipts and others have to pay.

Under these circumstances and judged on its own merits, it is highly questionable
that it is appropriate to put forward a recommendation on tax earmarking for all
countries, if indeed it is appropriate for any country. To understand why such a
recommendation could arise, it is helpful to look at public choice theory. While the
legislative procedure or decision-making may differ significantly from country to
country, there are always three groups of individuals involved: voters, politicians, and
bureaucrats. Public choice theory assumes that they all follow their own self-interest.
Voters elect those politicians who best represent their interest. Politicians maximize
their own welfare by winning elections. The third influential group is made up of
bureaucrats. They seek to increase their budgets in order to increase their own power
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and influence. This leads to a growth in public budgets which potentially reduce social
efficiency. Given these assumptions, it is likely that earmarking is an attempt by
bureaucrats to maximize their budget. Therefore, as argued above, earmarking as a
general and a global recommendation is most likely to be inefficient. It is likely to
increase health related or tobacco control budgets and therefore the influence of
bureaucrats in that sector.

3.2 | Treatment of Earmarking in the FCTC and COP 5

According to the WHO database (World Health Organization 2012), earmarking is
not Parties’ best practice. Only 14 countries dedicate tobacco tax revenues for special
purposes and not necessarily for tobacco-control programmes as recommended by the
draft Article 6 guidelines. Given its own assessment and the general weaknesses of
earmarking, it is illogical that the World Health Organization (2011) recommends
earmarking of tax revenues for tobacco control.

Even the global recommendation to dedicate revenue to health care systems would
be inappropriate as the right to determine the use of tax revenues is one of the key
components of a state’s expression of sovereignty. Countries are very different and so
it is unlikely that earmarking is optimal for all of them: Section 2 of this paper shows
that there are large differences in the optimal tobacco tax level. With regards to the tax
revenue use, the differences might be even more pronounced. In some countries the
health care system is more or less privately financed. In contrast, there are countries
where health care is mainly tax financed, while in a third group of countries it is
financed by social security programs. Furthermore, there are large differences in the
absolute level of health expenditures, partially explained by income level. Figure 4
shows the difference in total and public expenditures on health for the EU countries.
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Figure 4

Per capita expenditure on health 2011
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With respect to earmarking of tobacco taxes, van Walbeek, a scholar whose research

interests are primarily in the economics of tobacco control acknowledges: “Even though

some countries earmark a portion of their tobacco tax revenue for tobacco control, or for public

health in general, we know very little about the success or failure of such efforts, and to what

role earmarking can play in reducing the impact of higher tobacco taxes on the poor.” ¢

Earmarking was also suggested in INB discussions on FCTC. Different speakers

proposed an inclusion of a subparagraph with the recommendation to earmark or

allocate the revenue from tobacco taxes to tobacco control programs, see Box 5.

However, all these proposals have been rejected by the vast majority of the Parties.

¢ van Walbeek et al. (2013)
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Box 5

Three rejected proposals from the INB discussion

Mr BATIBAY (Turkey) ... In paragraph 3, he proposed that the text be amended to read as follows: “The
Parties undertake to finance national tobacco control strategies, plans, programmes, policies and
legislation. To this end a part of tobacco tax revenue may be allocated to such activities.” (INB 1/2000)

Dr ABOU-ALZAHAB (Syrian Arab Republic) suggested that reference should be made in paragraph F.2 to
the allocation of a certain percentage of taxes on tobacco products to bodies responsible for combating
illicit traffic in such products. That would pave the way for imposition of higher taxes on tobacco in the
future. (INB 2/2001)

Mr SHEVCHOUK (Ukraine) commented that his delegation supported the Chair’s text but proposed
incorporating in subparagraph 2(b) the concept that part of the income from price increases and tax
measures should be given to the authorities involved with tobacco control, unless such wording was already
included elsewhere in the convention. (INB 3/2001)

The main reason for the rejection of earmarking was that it would not be compatible
with national tax constitutions and laws and it would undermine national tax
sovereignty. Dr Hou Peisen (China): “In conclusion, it was suggested that no specific
percentage be established for tax revenue and that paragraph 3 might read "All Parties
undertake, according to their own national conditions, to provide financial support for the
strategy of tobacco control.”” (INB 1/2000)

The issue of the earmarking of tobacco tax revenues was again a controversially
discussed at the CoP 5 to the WHO FCTC in November 2012. In the introduction of
Summary Records of Committees the Chair of the working group on price and tax
measures states that:

“The chapter on use of revenues financing of tobacco control, which concerned the thorny
issue of earmarking, had been included as a compromise.” (Conference of the Parties to the
WHO Framework Convention on Tobacco Control 2012).

The debate on this compromise was intense and delegates from different countries
were very skeptical. At the beginning of the conference Mr. Seychell, the delegate from
the European Union, referred to the former conference and said: “the European Union
was satisfied that the key conditions [...] had been met: fiscal and health experts had been
involved in the development of the draft guidelines; tax sovereignty had been outlined as the
first overarching quiding principle; and allocation of tax revenues — earmarking — remained the
full responsibility of each Party. The European Union’s efficient tobacco taxation policy could
serve as an example.” (p. 5)

Despite concerns of this type, it was suggested to add the recommendation: “Parties
could consider, while bearing in mind Article 26.2 of the WHO FCTC, and in accordance with
national law, dedicating revenue, for example from tobacco taxation or part of it, to tobacco-
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control programmes, such as those covering awareness raising, health promotion and disease
prevention, cessation services, economically viable alternative activities, and financing of
appropriate structures for tobacco control.”

Mr. Diemer (European Union) expressed his serious concern on this position.
However, he agreed that “the European Union could, in a spirit of compromise, accept its
inclusion in the set of guiding principles and recommendations provided that the words for
example from tobacco taxation or part of it were deleted.” The Chinese spokesman was even
more critical and emphasized that “China’s legal system would not allow for the earmarking
of tax revenues.” (p.81) As a response the Committee Chair answered: “She understood
the concern expressed by the representative of China, but asked him to remember that it was
just a recommendation, not a guideline; that the word ‘earmarking’ was not mentioned;
that taxation revenue was cited only as an example; and that there were several safeguards in
the text, such as the word ‘could’ in the phrase ‘the Parties could consider ... dedicating
revenue ... to tobacco-control programmes’, and the words ‘in accordance with national

777

law.” (p.81, own emphasis)

As a result it could be summarized, that it was only agreed to include the
recommendation with respect to earmarking because it can be ignored if countries
wished to do so. In the final recommendation Parties agreed to delete the words “for
example from tobacco taxation or part of it”.

4 | Conclusion

The FCTC Treaty Article 6 text puts strong emphasis on the tax sovereignty of
individual countries and does not promote any international coordination and/or
harmonization. Furthermore, Article 6 does not state anything with respect to
earmarking. In contrast the draft Article 6 guidelines not only undermine nations’ tax
sovereignty but infringe the Treaty provisions and intentions of Parties. To comply
with the spirit of the Treaty and the intentions of 168 signatory countries, it is critical
that Parties” tax sovereignty is respected in all aspects of the guidelines. This requires a
rejection of the guidelines as they currently stand when they are debated at the Sixth
Conference of the Parties of the WHO FCTC, which is scheduled to be held in Moscow,
on 13-18 October 2014.
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