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PART |
INTRODUCTION

Thisreport setsforth thefindings of the Indian Claims Commission regarding certain lands claimed
by the Esketemc First Nation' to have been set apart as reserves for the Band in 1916 by the Royal
Commission on Indian Affairs for the Province of British Columbia (also known as the Royal
Commission and the M cK enna-M cBride Commission). During the course of thisinquiry, the lands
in question have been referred to for ease of reference as Indian Reserves (IR) 15, 17, and 18,
comprising 480 acres, 1,120 acres, and 3,992 acres, respectively,? although it has been understood
by the parties and the Indian Claims Commission that the designation of these lands as “reserves’
has been done without prejudice to Canada’ s argument that the lands never became reserves, either
de jure —in conformity with al legal requirements — or de facto — without meeting all the legal
requirements but nonethel ess reserves for al practical purposes. The First Nation further contends
that IR 15 and 17 were thereafter wrongfully disallowed, and IR 18 improperly reduced from 3,992
acres to 640 acres by Canada and British Columbia as a result of the work of their respective
representatives, W.E. Ditchburn and JW. Clark, who had been appointed to review the Royal
Commission’s findings.

Following the initial submission of this claim by the First Nation to Canadain 1992, John
Hall, the Department of Indian and Northern Affairs' Research Manager, BC and Y ukon, informed

! The Esketemc First Nation was known at the time of all material eventsin thisinquiry as the Alkali

Lake Band and, depending on the historical context, will be aternatively referred to in thisreport asthe “ First Nation”
or the“Band.”

2 During arecessinthe oral argumentsin Williams L ake on September 26, 2000, representatives of the
First Nation provided the Indian Claims Commission with asketchindicating that | R 18 included landsbeyond the 3,992
acres recommended by the McKenna-McBride Commission in 1916. Roughly speaking, these additional lands would
appear to have included the fractional north half of section 8, the north half of section 9, and the south half of sections
19 and 20 in Township 76, and the south half of sections23 and 24 in Township 78 —atotal areaof just under 960 acres.
Since the Indian Claims Commission does not have complete legal descriptions for lands other than those approved by
both the M cK enna-M cBride Commission and by Ditchburn and Clark (the 1,123 acrescomprising IR 9A, 11A, 16, and
a portion of 18, as finally surveyed by D.M. MacKay in 1927) and those approved by the McKenna-McBride
Commission but disallowed by Ditchburn and Clark (the 4,889 acres comprising IR 15 (480 acres), 17 (1,120 acres) and
the disallowed portion of 18 (3,992 — 703 = 3,289 acres) as established by MacKay's survey), there is nothing in our
record to indicatethat these additional landswere even considered by the M cK enna-M cBride Commission. Itispossible
that these additional lands formed the subject matter of other applications for land by the Alkali Lake Band to the
M cK enna-M cBride Commission but rejected by that Commission and therefore not surveyed by its surveyor, Ashdown
Green. In any event, the First Nation made no submissions regarding these additional lands and for this reason we have
refrained from commenting on them.
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former Chief William Chelsea on August 19, 1994, that the department was not prepared to
recommend that the claim be accepted for negotiation. In general terms, Hall stated that “ the present
evidence does not adequately establish that there is an outstanding lawful obligation on the
Government of Canadawith regard to thisclaim.” More specifically, he outlined Canada s position

as follows:

. to the extent that the claim might be based on questions of aboriginal title, it was beyond the
mandate of the Specific Claims Directorate;

. the M cK enna-M cBride Commission was merely authorized to make recommendations and
did not have the authority to create reserves, de facto reserves, or other legal rights by which
Canada would be formally bound;

. the powers of Canada and British Columbia, acting through Ditchburn and Clark, to reject
the recommendations of the McKenna-McBride Commission were within the scope of the
discretion conferred upon them under the federal government’s British Columbia Indian
Lands Settlement Act and the provincial Indian Affairs Settlement Act;

. IR 15, 17, and 18 had never become reserves, and therefore Canada had not become subject
to fiduciary obligations arising out of the Indian Act and various court casesto uphold those
lands as reserve allotments; and

. the facts as alleged by the First Nation did not give rise to a claim based on negligence,
contract, or estoppel.

However, Hall also indicated that Canada’s position was only a preliminary one and that it was
prepared to review further evidence or arguments before taking afinal position.?

In response to Hall’'s letter, the First Nation undertook extensive additional research,
conducted interviewswith elders, and retained counsel to review thelegal basisfor therejection. On
March 8, 1996, counsel provided Hall with further submissions, including additional documents,
survey plans, affidavits, photographs, and new caselaw, in which he broadened thebasisof theclaim
to include new arguments that IR 15, 17, and 18 were de facto reserves and that Canada breached

fiduciary obligationsto the Alkali Lake Band by failing to refer the reserve issue to the Secretary of

8 John Hall, Research Manager, BC and Y ukon, Specific Claims West, Department of Indian and
Northern Affairs, to Chief William Chelsea, Alkali Lake Indian Band, August 19, 1994 (ICC Documents, pp. 536-39;
ICC Exhibit 2B).
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State for the Colonies under Article 13 of the Terms of Union or to the Exchequer Court under
section 37A of the 1906 Indian Act, as amended. The First Nation contended that, given the
recognition by the M cK enna-M cBride Commission of the Band’ sneed for additional lands, Canada
should have ensured that IR 15, 17, and 18 were all otted or aternatively should have provided other
lands or compensation.*

Twoyearslater, on April 24, 1998, with hisinitial supplementary submissionsunder review,
counsel for the First Nation wrote to Hall to tender further legal submissions, based on the then
recently rel eased decision of the Supreme Court of Canadain Delgamuukw v. British Columbia.® The
First Nation asserted that Canada owed afurther fiduciary obligation to the First Nation to preserve
and protect IR 15, 17, and 18 as “Lands reserved for the Indians’ under section 91(24) of the
Constitution Act, 1867, failing which the First Nation should have been compensated for the lands
it had lost.®

Despitethese additional submissions, Paul Cuillerier, Director General of the Specific Claims
Branch, advised Chief Chelsea on October 15, 1998, that Canada still could not recommend
acceptance of the claim for negotiation. Canada disputed that IR 15, 17, and 18 were de facto
reserves on the basis that it had never considered the lands to be reserves and in any event did not
have the power to unilaterally create reserves without the concurrence of the province. Asfor the
First Nation’s submission that Canada should have allocated aternative landsif IR 15, 17, and 18
could not be provided, Cuillerier further contended that Canada had done al it could to have the
lands and other lands designated as reserves but that its hands were tied by the opposition of the
provincial government. Finally, Canada considered the First Nation’s new arguments based on the
Delgamuukw case and section 91(24) of the Constitution Act, 1867, to be insufficient to support a
claim, first, because the First Nation had not established the existence of aboriginal rights or title

4 Stan H. Ashcroft, Ganapathi Ashcroft and Company, to John Hall, Research Manager, BCand Y ukon,
Specific Claims West, Department of Indian and Northern Affairs, March 8, 1996 (1CC Exhibit 3D).

5 Delgamuukw v. British Columbia, [1997] 3 SCR 1010.

6 Stan H. Ashcroft, Ganapathi Ashcroft and Company, to John Hall, Research Manager, BC and Y ukon,

Specific Claims West, Department of Indian and Northern Affairs, April 24, 1998 (1CC Documents, pp. 553-55; ICC
Exhibit 3E).
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and, second, because claims based on aboriginal rightsor title are outside the scope of consideration
under the Specific Claims Policy in any event. However, Cuillerier advised Chief Chelseathat the
First Nation had the option of bringing itsrejected claim before the Indian Claims Commission for
aninquiry.’

On June 17, 1999, counsel for the First Nation wrote to the Indian Claims Commission to
request an inquiry into Canada's reasons for rejecting the clam. He enclosed a Band Council
Resolution dated June 9, 1999, authorizing the Commission to proceed, aswell as copiesof the First
Nation's original clam submission, Canada's preliminary rejection, the First Nation's two
supplementary submissions, and Canada’ sfinal rejection. The Commission subsequently conducted
planning conferences on September 30, 1999, and February 10, 2000, followed by a staff visit to the
First Nation on March 28 and 29, 2000. At a community session on May 2 and 3, 2000,
Commissioners Daniel Bellegarde, Carole Corcoran, and Sheila Purdy obtained oral evidencefrom
elders Jimmy Johnson, Willard Dick, Hazel Johnson, Antoinette Harry, Theresa Paul, LauraHarry,
Arthur Dick, and Chief Andy Chelsea, and viewed the First Nation’'s present reserves as well as
IR 15, 17, and 18.

In preparation for oral submissions, the First Nation delivered written submissions to the
Commission on July 25, 2000. Canada’ swritten argumentswerein turn submitted on September 1,
2000, followed by the First Nation's rebuttal submissions on September 18, 2000. The parties
presented their oral submissions before the Commissioners on September 26, 2000.

In the days leading up to the oral submissions, counsel for Canada produced six additional
documents that he asked to have added as exhibits and in relation to which he sought leave to
address in further written submissions. His request was granted, over the First Nation’s objection,
subject to the First Nation being given an opportunity to respond should it wish to do so following
review of Canada sadditional written submissions. The six documents became Exhibits9A through
9F, and Canada' s new submissions were delivered to the Commission on October 17, 2000. After
some delays arising from the First Nation’ s need to review Canada’ s additional submissionsand to

obtain funding, the First Nation submitted its response on May 10, 2001.

7 Paul Cuillerier, Director General, Specific ClaimsBranch, Department of Indianand Northern Affairs,

to Chief William Chelsea, Esketemc First Nation, October 15, 1998 (ICC Documents, pp. 556-59; ICC Exhibit 2C).



Esketemc First Nation Inquiry — IR 15, 17, and 18 Claim 5

Finally, in the course of the oral submissions on September 26, 2000, counsel for Canada
raised the question of whether the First Nation’s claim based on negligence was ssimply precluded
because, at common law prior to the implementation of the federal Crown Liability Act® in 1952,
there was no liability in tort against the Crown. Although counsel developed this argument from
Swvanson Estate v. Canada® —acaseincluded in the First Nation’ s book of authorities— counsel for
the First Nation was neverthel esstaken by surprise and requested an opportunity to addresstheissue
in writing. The Commissioners granted this request, and on October 16, 2000, the First Nation
delivereditsfurther written submissions on the duty of care. Canadareplied on November 16, 2000.

Following the completion of the oral submissions, the panel lost one of itsmemberswith the
sudden death of Commissioner Corcoran on February 15, 2001. Accordingly, thisreport reflectsthe
reasons of Commissioners Bellegarde and Purdy only.

A summary of the written submissions, documentary evidence, transcripts, and the balance

of the record in thisinquiry is set forth in Appendix A of this report.

MANDATE OF THE COMMISSION

The mandate of the Indian Claims Commission isset out in federal Ordersin Council providing the
Commissionerswith theauthority to conduct publicinquiriesinto specific claimsandtoissuereports
on “whether a claimant hasavalid claim for negotiation under the [ Specific Claims] Policy where
the claim was already rejected by the Minister.”*° This Policy, outlined in the Department of Indian
Affairs 1982 booklet entitled Outstanding Business: A Native Claims Policy — Specific Claims,

states that Canada will accept claims for negotiation where they disclose an outstanding “lawful

8 Crown Liability Act, SC 1952-53, c. 30.
o Swanson Estate v. Canada (1991), 80 DLR (4th) 741 (FCA).
1o Commission issued September 1, 1992, pursuant to Order in Council PC 1992-1730, July 27, 1992,

amending the Commission issued to Chief Commissioner Harry S. LaForme on August 12, 1991, pursuant to Order in
Council PC 1991-1329, July 15, 1991.
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obligation” on the part of the federal government.** The term “lawful obligation” is defined in

Outstanding Business as follows:

The government’ s policy on specific claimsisthat it will recognize claimsby Indian
bands which disclose an outstanding “lawful obligation,” i.e., an obligation derived
from the law on the part of the federal government.

A lawful obligation may arisein any of the following circumstances:

)] Thenon-fulfillment of atreaty or agreement between Indians and the Crown.

i) A breach of an obligation arising out of the Indian Act or other statutes
pertaining to Indians and the regul ations thereunder.

i) A breach of an obligation arising out of government administration of Indian
funds or other assets.

iv)  Anillegal disposition of Indian land.*

The Commission has been asked to inquire into and report on whether the Esketemc First
Nation hasavalid claim for negotiation pursuant to the Specific Claims Policy. Thisreport contains
our findings and recommendations on the merits of this claim.

Before turning to the historical background of the claim, we would like to offer a couple of
observations regarding our jurisdiction. First, although the Province of British Columbia was
obviously akey participant in the facts giving rise to this claim, it isnot a party to thisinquiry. The
explanation for this is that the Specific Claims Policy, which is the source of the Commission’s
jurisdiction, is formulated in terms of bilateral relations between Canada and First Nations. Our
mandate is limited to identifying whether Canada owes an outstanding lawful obligation to a First
Nation and does not extend to determining obligationsthat may be owed by third parties. Moreover,
although there has been debate in some quarters regarding the Commission’s ability to add third
parties to its proceedings, we have not been called upon to address that question in this inquiry
because neither Canada nor the First Nation has asked to have British Columbia added as a third

party.

n Department of Indian Affairsand Northern Development (DIAND), Outstanding Business: A Native

Claims Policy — Specific Claims (Ottawa: Minister of Supply and Services, 1982), 20; reprinted in (1994), 1 ICCP
171-85 (hereafter Outstanding Business).

L Outstanding Business, 20; reprinted in (1994), 1 ICCP 179-80.
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Second, asacommission of inquiry we are not acourt of law. We perceive that our mandate
under section 2 of the Inquiries Act to “cause inquiry to be made” into claims arising under the
Specific Claims Policy does not limit us to the witnesses and documents produced by counsel but
allows us to conduct our own investigations into questions or matters that may arise during the
course of aninquiry. Inthe present case, for example, the evidence, inour view, did not fully explore
factual issues such as colonial reserve creation policy, therole of the Allied Tribes and other Indian
organizations in the reserve allocation process in British Columbia, or the subsequent reference of
the reserve and aborigina title issues to a Special Joint Committee of the Senate and House of
Commonsin 1926 prior to the transfer of the province' s proprietary interest in reserve landsto the
federal government in 1938. These matters provide a richer context within which to consider the
factsof thiscase, and accordingly, we havereviewed and relied to some degree on various secondary
sourcesaswell asfurther primary research to enabl e usto understand better the complex and lengthy
history of reserve creation in British Columbia from 1850 to 1924.

We turn now to the historical background to thisinquiry. For ease of reference, we have set
out in Appendix B the acreage of the First Nation’s reserves as recommended or set apart by
Stipendiary Magistrate A.C. Elliott in 1864, by Reserve Commissioner Peter O’ Rellly in 1881 and
1895, by the McKenna-McBride Commission in 1916, by W.E. Ditchburn and JW. Clark (as
approved by Canada) in 1924, and finally as surveyed by D.M. MacKay in 1927.
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PART Il
HISTORICAL BACKGROUND

By necessity, the Indian Claims Commission’sreview of the claim of the Esketemc First Nationin
thisinquiry must have careful regard for the actions of the McKenna-McBride Commission, which
conducted its hearings and issued its report between 1912 and 1916, and the subsequent review of
the McKenna-McBride Commission’sreport by W.E. Ditchburn and JW. Clark in the early 1920s.
Beforethe M cK enna-M cBride Commission, the First Nation had only 14 reservesand IR 15, 17, and
18 did not yet exist, whether asreserves, asthe First Nation contends, or as recommended reserves,
which is the limit of what Canada is prepared to admit. On adopting the recommendations of
Ditchburn and Clark, the governments of Canada and British Columbia rejected the addition of
IR 15 and 17 to the First Nation’s list of reserves, and reduced IR 18 from 3,992 acres to just 640
acres.® These events, spanning a period of just over ten years, are at the heart of the First Nation’s
claim.

Certain aspects of the claim, however, require an appreciation of earlier events underlying
the creation of the M cK enna-M cBride Commission. For exampl e, theFirst Nation arguesthat, where
Ditchburn and Clark differed on whether reserves proposed by the M cK enna-M cBride Commission
should be reduced or denied, the question should have been referred by Canada to the Secretary of
State for the Coloniesfor resolution in accordance with Article 13 of the Terms of Union by which
British Columbiaentered Confederation in 1871. Article 13 providesthat “apolicy asliberal asthat
hitherto pursued by the British Columbia Government shall be continued by the Dominion
Government after the Union,” and that “tracts of land of such extent as it has hitherto been the
practice of the British ColumbiaGovernment to appropriate for the purpose, shall from timetotime
be conveyed by the Local Government to the Dominion Government in trust for the use and benefit
of theIndianson application of the Dominion Government.” To understand the significance of these
words, itisnecessary to recognizethehistorical context fromwhich Article 13 emerged. Thus, some
reference to British Columbia’s Indian land policy during its pre-Confederation colonia period is

required.

1 It should be noted that, upon the final survey of the new reservesin 1927, the area of IR 18 increased
to 703 acres from its original estimated area of 640 acres.
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Between 1871 and the advent of the M cKenna-M cBride Commission in 1912, the Esketemc
First Nationreceived 14 reserves set apart by Reserve Commissioner Peter O’ Rellly —sevenin 1881,
and seven in 1895. In weighing the First Nation’ s contention that these reserves wereinsufficient to
meet its needs, and that it was inappropriate for Ditchburn and Clark to reject any of the additions
proposed by the McK enna-M cBride Commission, it isimportant for the Indian Claims Commission
to catal ogue the various assessments of the First Nation’ sland requirements by O’ Reilly and others
intheearlier intervening years. It isal soimportant to recognizethat, whilethe membersof the Alkali
Lake Band and other bands waited for reserves to be set apart for their sole use and benefit,
significant portions of the lands on which they had already settled and on which they had come to
rely were acquired by white settlers. By the McKenna-McBride Commission’ sterms of reference,
those lands — in many instances thought the most desirable by Indians and whites alike — were
considered to have forever been forfeited by their aborigina stewards, notwithstanding whatever
prior claims the Indians might have had.

During the pre-1912 period, the intransigence of the British Columbia government was
consistently demonstrated by its denial of any Indian interest in provincial lands, its policies aimed
at displacing aboriginal residents and entrenching white settlers on “unproductive’ Indian territory,
and its ongoing insistence on upholding a reversionary interest in reserve lands. This last
circumstance made it impractical for an Indian band to seek an exchange of even useless reserve
lands for new allocations because the surrendered lands would revert to the province without
compensation or other benefit to the band. It is important to understand these facts to be able to
identify the sorts of hopes and dreams that Indian bandsin British Columbiawerewilling to pin on
the McKenna-McBride Commission, and whether it is reasonable to conclude that Ditchburn and
Clark can be viewed as having dashed First Nations' expectations as embodied in the work of that

Commission.

THE EARLY YEARS

The community of Alkali Lakeissituated on Alkali Lake Creek, atributary of the Fraser River, in
central British Columbia roughly 290 kilometres northeast of Vancouver and 235 kilometres
southeast of Prince George. The drainage basin of Alkali Lake Creek isdry country, averaging less
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than 30 centimetres of precipitation per year, with gently rolling terrain and sparse forest cover
concentrated along the creeks and rivers.* It was this area that, in the late 1700s, was home to the
Secwepemc (Shuswap) people — ancestors to the members of the present-day Esketemc First
Nation —who roamed widely throughout the area to hunt, trap, trade, and collect food. They aso
fished extensively in the Fraser River and smaller creeks and lakesto thewest and asfar east asLac
LaHache; theannual salmon fishery, which formed the mainstay of the community’ seconomy, was
adequateonitsownto support areasonably large popul ation.* The community’ sprimary villagesite
was situated at the head of Alkali Lake close to the current village on the First Nation's IR 1.
Although European traders had already found their way to the Pacific coast of North
America, they had alimited interest in travelling inland when coastal Indians werewilling and able
to satisfy their desirefor furs. A strong British presencein coastal waterswas established by theend
of the 1790s, largely owing to the explorations of Captain James Cook."" Interior aboriginal peoples
were not oblivious to the Europeans, however, as stories of their activities and, more significantly,
horses, guns, and other trade goods navigated the Indians’ traditional avenues of commerce.®* When
North-West Company explorer Simon Fraser reached the Fraser plateau region in 1808 on his way
to theriver’ smouth, hereported seeing horsesthere,™ and the Indians of Alkali Lake and other areas

quickly adapted the animals into their wide-ranging daily activities. Over the next 50 years, a

14 PatriciaA. Berringer, “Alkali Lake Reserves#15, #17 and #18: The History of Alkali Lake Reserves
IR#15, IR#17 and IR #18, 1861-1923,” prepared for the Alkali Lake Band, October 15, 1992, p. 12 (1CC Exhibit 3C).

15 PatriciaA. Berringer, “Alkali Lake Reserves#15, #17 and #18: The History of Alkali Lake Reserves
IR #15, IR #17 and IR #18, 1861-1923," prepared for the Alkali Lake Band, October 15, 1992, pp. 7 and 13 (ICC
Exhibit 3C).

16 PatriciaA. Berringer, “Alkali Lake Reserves#15, #17 and #18: The History of Alkali Lake Reserves
IR#15, IR#17 and IR #18, 1861-1923,” prepared for the Alkali Lake Band, October 15, 1992, p. 4 (ICC Exhihit 3C).

w Thefirst contact between the First Nations of what isnow British Columbiaand European adventurers
came in 1774, when the Spanish navigator Juan Pérez met a group of Haida Indians off the Queen Charlotte Islands.
Cook’ svoyagesto the sameregion began in 1778. See Robin Fisher, Contact and Conflict: Indian-European Relations
in British Columbia, 1774-1890, 2nd ed. (Vancouver: UBC Press, 1992), 1-6.

18 Wilson Duff, The Indian History of British Columbia, Vol. 1: The Impact of the White Man (Victoria:
Royal British Columbia Museum, 1969), 55.

1o PatriciaA. Berringer, “Alkali Lake Reserves#15, #17 and #18: The History of Alkali Lake Reserves
IR#15, IR#17 and IR #18, 1861-1923,” prepared for the Alkali Lake Band, October 15, 1992, p. 17 (ICC Exhibit 3C).
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thrivinginterior fur-trade devel oped, initially with the North-West Company and after 1821 withthe
Hudson’s Bay Company.

In 1846, Britain and the United States entered into the Oregon Treaty to draw adividing line
between British and American territory. But because Britain knew that amere line on amap would
not prevent Americans from pushing northward, it created the new colony of Vancouver Island in
1849 and sought to establish a settlement there to cement its claim.?® Within two years, James
Douglas had become governor and, for much of histenure, acted concurrently as head officer of the
Hudson’ s Bay Company in mainland British Columbia (which did not achieve colonial status until
1858). Althoughthisdual rolewould eventually prove unsatisfactory to settlerson Vancouver Island,
in the early years, it provided Douglas with a unique opportunity to implement the long-standing
British policy, as embodied in the Royal Proclamation of 1763, of protecting Indian territory from
encroachment by incoming European traders and settlers until the extinguishment of aborigina title
had been negotiated and compensated. As governor of the young, cash-strapped Vancouver Island
colony, Douglas was without the funds he required to be able to extinguish title, but as chief factor
of the Hudson’s Bay Company, he had some money and trade goods at his disposal to dedicate to
this purpose. Between 1850 and 1854, he entered into 14 agreements in which Indian bands, in
exchange for one-time cash payments, reserve lands, and ongoing hunting and fishing rights,
relinquished their “possessory rights’ to 358 sgquare miles in the southern portion of Vancouver
Island near Victoria; these lands were then made available for settlement. At the same time, the
Provinceof Canadaimplemented asimilar policy in what woul d become Ontario with the Robinson-
Superior and Robinson-Huron Treaties of September 1850. After Confederation, the new dominion
continued the practice with the numbered treaties in western Canada, commencing in 1871 with
Treaties 1 and 2.

THE GoLD RUSH AND THE DEVELOPMENT OF COLONIAL INDIAN LAND PoLICY
Before 1858, white settlersin mainland British Columbiawere largely involved in the operation of

the fur trade. This situation changed dramatically when gold was unearthed along the sandbanks of

2 Edgar Mclnnis, Canada: A Political and Social History, 3rd ed. (Toronto: Holt, Rinehart and Winston
of Canada, 1969), 316.
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the Fraser River. During the summer of 1858 alone, an estimated 25,000 to 30,000 gold miners
found their way to the Fraser River valley. Initially, the relationship between the Indians and the
incoming gold-mining “community” was not altogether different from the economic relationships
established during the fur trade. Miners were able to acquire many useful services and goods from
their aboriginal neighbours, including guides, canoes, canoemen, porters, and provisions. In return,
First Nations people gained accessto a variety of trade goods.#

Competition soon developed, however; according to Douglas, the Indians were extremely
“jedous of the whites and strongly opposed their digging the soil for gold.”? As the months
progressed, competition escalated into unchecked violence and open fighting, since policing and
courts were almost non-existent in the Fraser valley. The search for gold expanded rapidly
northwards up the Fraser canyon and led to the survey of aland communication route. Completed
in 1864, the Cariboo Road becameaveritablewagon “ super-highway,” facilitating thetransportation
of thousands of peopleto the gold fields of interior British Columbia. The Cariboo Road and several
smaller “miners’ trails’ that fed into it passed through the traditional lands of the First Nations
residing along the Fraser River valley, including those of the Alkali Lake Band.?

Themost notabl e consequences of the Fraser River gold rush, however, were not appreciated
until gold-mining activities subsided following theinitial flurry of 1858. Once the heady days of the
gold rush were over, it became widely known that the Fraser River valley contained excellent
farming and ranching lands, and peopl e began trickling into the areato pursue these opportunities.?*
On August 2, 1858, British Columbia became a colony, and less than two weeks later Douglas was

named governor, subject to the condition that he end his affiliation with the Hudson's Bay

2z ColeHarris, The Resettlement of British Columbia: Essayson Colonialismand Geographical Change
(Vancouver: UBC Press, 1997), 110-11.

2 See RobinFisher, Contact and Conflict: Indian-European Relationsin British Columbia, 1774-1890,
2nd ed. (Vancouver: UBC Press, 1992), 98—-100.

= PatriciaA. Berringer, “Alkali Lake Reserves #15, #17 and #18: The History of Alkali Lake Reserves
IR#15, IR#17 and IR #18, 1861-1923,” prepared for the Alkali Lake Band, October 15, 1992, p. 19 (ICC Exhibit 3C).

2 Robin Fisher, Contact and Conflict: Indian-European Relationsin British Columbia, 1774-1890, 2nd
ed. (Vancouver: UBC Press, 1992), 102.
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Company.? Large-scale settlement brought increasing numbers of immigrants while the Indians,
beset by new diseases, alcohol, and other conditions they could not resist, saw their numbers
dwindle. To address the growing numbers and demands of settlers, the colonies’ formerly ad hoc
land policy was formalized with the introduction of the pre-emption system in British Columbia's
Land Ordinance of January 4, 1860, and Vancouver Island’s Land Pre-emption Ordinance of
February 19, 1861.%° The British Columbia provision, as amended in 1861 and followed by like

amendments to the Vancouver Island clause in 1862, stated:

3. That from and after the date hereof, British subjects and aliens who
shall take the oath of allegianceto Her Mgjesty and Her successors, may acquire the
right to hold and purchasein fee simpleunoccupied, and unsurveyed, and unreserved
Crown Landsin British Columbia, not being the site of an existent or proposed town,
or auriferous land available for mining purposes, or an Indian Reserve or
Settlement.... %’

Like homesteading provisionsin the Dominion Land Act of 1872, pre-emption permitted settlersto
obtain land for little or no cost by simply residing on the land and complying with certain deadlines
for progressin breaking the land, planting crops, erecting houses, and building local infrastructure.

However, athough the colonial and later federal schemes shared the common goal of
attracting settlement, British Columbia’ slaw differed from thefederal legislation in one significant
respect: it allowed settlement to precede the completion of surveys. A settler could claim or “pre-
empt” up to 160 acres of unsurveyed Crown land in British Columbia (or up to 150 acres on
Vancouver Island, with, subject to residency requirements, additional increments of 50 acresfor his
wife and 10 acres for each child under the age of 18 years), provided the land did not constitute,
among other things, “an Indian reserve or settlement.” An individual with financial means could

purchase any quantity of land adjacent to his original pre-emption, so long as the land was

% Robin Fisher, Contact and Conflict: Indian-European Relationsin British Columbia, 1774-1890, 2nd
ed. (Vancouver: UBC Press, 1992), 96.

% See RSBC 1871, App., 61 and 25, respectively.

2 Pre-emption Consolidation Act, 1861, August 27, 1861, s. 3, as reprinted in RSBC 1871, App., 80.

Emphasis added.
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unoccupied and had not been previously claimed.?? The danger to First Nations was obvious.
Because aborigina title had not been ceded beyond the small area of Vancouver Island covered by
the treaties negotiated by Douglasin the period 1850-54, and because few Indian reserves had been
surveyed prior to the influx of land-hungry settlers, it became exceedingly difficult to protect
traditional aborigina lands or reserves deemed desirable by incoming settlers. The colonial
ordinance merely protected Indian lands physically occupied by a band, and made the pre-emptor
responsible for ensuring that pre-emption did not encroach upon bona fide Indian lands.

With land becoming increasingly scarce and expensive, and his ability to tap Hudson’ s Bay
Company funds for treaty-making purposes ceasing along with his tenure as chief factor, Douglas
was forced to seek aloan of £3,000 from Britain to continue his policy of extinguishing nativetitle
whenthe 1,600 acres of publicland remaining on VVancouver Island were thrown open for settlement
in 1861.° Douglas intended to repay the loan out of the proceeds of sale of public lands,® and a
significant portion of those proceeds would have been returned to Britain in any event.
Nevertheless, the Colonial Secretary, despite agreeing that Indian title should be acquired, replied
that the funds should be raised locally since he did not believe the imperial government should be

28

Proclamation by His Excellency James Douglas, Governor of British Columbia, January 4, 1860, in
RSBC 1871, App., 63, s. 7. The original pre-emption proclamation for Vancouver Island did not include a provision
allowing the purchase of additional lands, but such a provision was added with the issuance of the Vancouver Island
Land Proclamation, 1862, on September 6, 1862 (see RSBC 1871, App., 32, s. 6). British Columbia’sLand Ordinance,
1865, of April 11, 1865, limited the amount of additional land that could be purchased in that colony to 480 acres. see
RSBC 1871, App., 87, s. 20). After the two colonies were merged in 1866, sections 3 and 25 of the Land Ordinance,
1870, RSBC 1871, changed the rules again, permitting pre-emptions of up to 320 acres north and east of the Cascade
Mountains and up to 160 acresin the rest of the colony. Anindividual with a pre-emption of less than 320 acres north
and east of the Cascade Mountains was also permitted to pre-empt contiguous land to bring his total holding up to a
maximum of 320 acres.

2 Philip Drucker, The Native Brotherhoods. Modern Intertribal Organizationson the Northwest Coast
(Brighton, Mich.: Native American Book Publishers, 1958), 79; Robert E. Cail, Land, Man, and the Law: The Disposal
of Crown Lands in British Columbia, 1871-1913 (Vancouver: UBC Press, 1974), 172.

%0 Robert E. Cail, Land, Man, and the Law: The Disposal of Crown Lands in British Columbia,
1871-1913 (Vancouver: UBC Press, 1974), 173.

s Philip Drucker, The Native Brotherhoods. Modern Intertribal Organizationson the Northwest Coast
(Brighton, Mich.: Native American Book Publishers, 1958), 79.
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called upon to bear the colony’s financial burdens.* For its part, the local assembly likewise
withdrew its intended appropriation of £2,000 to extinguish aborigina title at Cowichan once
members learned that they would have no control of the sale proceeds.® In the meantime, white
settlers had been permitted to purchase Indian land in the expectation that the Indian title would be
quieted, and, “having paid for their land, [they] were going to claim possession sooner or later,
regardless of whether the titles were extinguished or not.”>

Having failed in his attempt to obtain funds from Britain and the colonial assembly with
which to extinguish nativetitle, Douglas then simply focused his efforts on having reserveslaid off
in the Fraser River region and on Vancouver Island.® In doing so, hefollowed a number of policies

aimed at protecting the aboriginal communities in the enjoyment of their lands:

. Douglas issued instructions that the Indians were to be permitted to fix the boundaries of
their own reserves,® for he believed that “all cause for discontent would be removed if he
gave the Indians as much land as they requested” and secured their village sites, cultivated
fields, and other “favorite places’ against the encroachment of settlers.®” Since the Indians
were not yet farmers, their demands were not large. Although Douglas reported that the
reserves did not constitute more than ten acres per family, the number of acreswas not fixed

%2 Wilson Duff, The Indian History of British Columbia, Vol. 1: Thelmpact of the White Man (Victoria:
Royal British Columbia Museum, 1969), 61.

s George Edgar Shankel, “ The Development of Indian Policy in British Columbia,” unpublished doctoral
thesis, University of Washington, August 1, 1945, p. 45.

3 George Edgar Shankel, “ The Devel opment of Indian Policy in British Columbia,” unpublished doctoral
thesis, University of Washington, August 1, 1945, p. 49.

* Philip Drucker, The Native Brotherhoods: Modern Intertribal Organizationson the Northwest Coast
(Brighton, Mich.: Native American Book Publishers, 1958), 79; Wilson Duff, The Indian History of British Columbia,
Vol. 1. The Impact of the White Man (Victoria: Royal British Columbia Museum, 1969), 61.

%6 Robin Fisher, Contact and Conflict: Indian-European Relationsin British Columbia, 1774-1890, 2nd
ed. (Vancouver: UBC Press, 1992), 153-54; Forrest E. LaViolette, The Sruggle for Survival: Indian Cultures and the
Protestant Ethicin British Columbia (Toronto: University of Toronto Press, 1961), 104—-05; Robert E. Cail, Land, Man,
and the Law: The Disposal of Crown Landsin British Columbia, 1871-1913 (Vancouver: UBC Press, 1974), 175.

s7 Wilson Duff, TheIndian History of British Columbia, Vol. 1: The Impact of the White Man (Victoria:
Royal British Columbia Museum, 1969), 61.
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and, and as he later commented in 1874, Douglas never intended to limit to the Indians in
this respect.®

. Unlike some administrators in British Columbia and elsewhere who sought to segregate
Indians and settlers, Douglas chose not to do so, “believing that close contact between the
races would help to advance the Indiansin civilization.”*

. Although Douglas acknowledged that the Indians held proprietary rightsin their traditional
territories which should be extinguished by making treaties and paying compensation, he
treated the underlying titleto reserve land as being absol utely vested in the Crown.* For this
reason, Douglas considered that reserve land was inalienable, meaning that, although each
aborigina family might have a portion of areserve alotted for its own use, the land could
not be sold by individual Indians nor acquired or pre-empted by settlerswithout the Crown’s
involvement asan intermediary.* Besides preventing such voluntary dispositions of reserve
lands by the Indians, Douglas' spolicy wasalso intended to protect reservesfrom lessformal
encroachments by white settlers.*

. Where reserve lands were not being actively used by their aborigina holders but had
agricultural or other potential and were conveniently situated, Douglas pursued a policy of
leasing the landsto the highest bidder. He reasoned that rents could be empl oyed to assist the
Indians in becoming self-supporting by developing capital infrastructure or by furthering
their education and religious instruction.®

% Forrest E. LaViolette, The Struggle for Survival: Indian Cultures and the Protestant Ethic in British
Columbia (Toronto: University of Toronto Press, 1961), 105.

% Wilson Duff, The Indian History of British Columbia, Vol. 1: The Impact of the White Man (Victoria:
Royal British Columbia Museum, 1969), 61.

40 Wilson Duff, TheIndian History of British Columbia, Vol. 1: The Impact of the White Man (Victoria:
Royal British Columbia Museum, 1969), 61.

4 Forrest E. LaViolette, The Sruggle for Survival: Indian Cultures and the Protestant Ethicin British
Columbia(Toronto: University of Toronto Press, 1961), 104; George Edgar Shankel, “ The Development of I ndian Policy
in British Columbia,” unpublished doctoral thesis, University of Washington, August 1, 1945, p. 41; Robert E. Cail,
Land, Man, and the Law: The Disposal of Crown Lands in British Columbia, 1871-1913 (Vancouver: UBC Press,
1974), 174.

42 Robin Fisher, Contact and Conflict: Indian-European Relationsin British Columbia, 1774-1890, 2nd
ed. (Vancouver: UBC Press, 1992), 155.

43 Robert E. Cail, Land, Man, and the Law: The Disposal of Crown Lands in British Columbia,
1871-1913 (Vancouver: UBC Press, 1974), 174; George Edgar Shankel, “The Development of Indian Policy in British
Columbia,” unpublished doctoral thesis, University of Washington, August 1, 1945, pp. 52-53.
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. In some casesit appeared to make more sensefor bandsto surrender portionsof their reserve
landsfor salerather than lease them. Under Douglas, the proceeds from such land saleswere
to be used exclusively for Indian purposes.*

. Douglas took the view that Indians, like white settlers, should be permitted to pre-empt or
purchase non-reserve land for their own purposes. “His idea was that a reserve should be
regarded in the nature of an ancestral inheritance, as a permanent provision for the aged,
helpless, and infirm, but that the great majority of the Indians should take their place in
society on an economic equality with white men.”*

By permitting Indiansto pre-empt and purchase additional 1and, Douglasintended to provide
them with access to as much land adjacent to their reserves as they could reasonably develop for
agricultural purposes. Despite the concerns voiced by settlers and sympathetic officials, theright to
pre-empt was never widely exercised by Indians, most of whom were still living according to their
traditional pursuits; as such, they had little desire to adopt the agricultural practices of the settlers
or to comply with the occupancy and other requirementsof pre-emption. The other significant reason
isthat Douglasretired in 1864 and the pre-emption law, by that timein placefor only two years, did
not long survive his departure.

In many respects, Douglas represented the vanguard of progressive thinking on aboriginal
affairs, and his philosophy meshed well with the policies established many years beforein the Royal
Proclamation of 1763. Hismethods of implementing those policies, however, |ater provedto betheir
undoing. When he retired, he had not yet established a codified system for the establishment of
reserves for the use and benefit of the Indians, and their rights to acquire and pre-empt land were
likewise undefined.*® Moreover, to save the expense of having reserves surveyed and recorded, he
had instructed hisofficialsto simply mark the reserves using wooden stakes until the colonies could

afford to retain and pay surveyors, these temporary measures “proved a source of much troublein

4 Forrest E. LaViolette, The Sruggle for Survival: Indian Cultures and the Protestant Ethicin British
Columbia (Toronto: University of Toronto Press, 1961), 104.

s George Edgar Shankel, “ The Development of Indian Policy in British Columbia,” unpublished doctoral
thesis, University of Washington, August 1, 1945, p. 53.

46 Robert E. Cail, Land, Man, and the Law: The Disposal of Crown Lands in British Columbia,
1871-1913 (Vancouver: UBC Press, 1974), 175-76.
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later surveys, asin many instances they could not be found, many of them having been removed.”*
Similarly, little had been done to document the reserves already set apart, and there is no record of
the Indians ever receiving Crown grants for lands they had pre-empted.® As long as Douglas
remained governor, the Indians had little cause for concern since their lands were secure, but,
“[b]ecause hisland policy had not been established by statute, it was subj ect to misinterpretation and
manipul ation when men less favourably disposed towards the Indians came to power.”
Ironically, the manoeuvres aimed at undermining Douglas's policy originated in large part
from the office of the Commissioner of Lands and Works, Joseph William Trutch, who had been
chosen for the position by Douglas himself. Trutch endorsed the philosophy that true ownership of
land could beacquired “ only by the addition of 1abour in horti cultureand husbandry.”*® He empl oyed
this philosophy to justify his policy of moving Indians aside to make way for white settlers who
would use the land more “productively” and “efficiently.” He believed that reserves of 50 to 200
acres for each adult man along the Fraser River, as set apart by surveyor William McColl in 1864
at theinstruction of Douglas, should be “ materially reduced” because “they were not all being used
by the Indians and because they contained rich pastures or readily cultivable portions, ‘greatly
desired for immediate settlement,” and, at the moment, were ‘ utterly unprofitable to the public
interest.’”* To achieve this goal, he proposed two possible solutions; either negotiate with the
Indiansto buy the lands back —an ideathat Trutch considered offensive because he did not consider
the Indians to have any rights to the lands they claimed — or simply disavow McColl’ s authority on

the basis that he had “ misinterpreted Douglas' wishes and had created reserves of land far beyond

47 George Edgar Shankel, “ The Devel opment of Indian Policy in British Columbia,” unpublished doctoral
thesis, University of Washington, August 1, 1945, p. 50.

48 Robert E. Cail, Land, Man, and the Law: The Disposal of Crown Lands in British Columbia,
1871-1913 (Vancouver: UBC Press, 1974), 178.

49 Robin Fisher, Contact and Conflict: Indian-European Relationsin British Columbia, 1774-1890, 2nd
ed. (Vancouver: UBC Press, 1992), 156-57.
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the wants or expectations of the Indians.” > Governor Frederick Seymour concurred with the | atter
course and, in 1867, Indian lands in the Fraser valley — “reserves that Douglas considered quite
satisfactory in their original form”>® — were reduced, just as the reserves of the Kamloops and
Shuswap Indians had been cut back the preceding year.> In the course of doing so, Trutch distorted
Douglas's earlier instruction that, if the area demanded by the Indians did not equal ten acres per
family, then the reserves should be enlarged to that extent; whereas Douglas intended no fixed
number of acres and simply used ten acres as a minimum allotment, Trutch rationalized hisreserve
reduction program by instead using ten acres as the maximum acreage to be permitted.*

Hand in hand with reserve reductions and limits on acreage allotments came amendments

to British Columbia s pre-emption legislation. The new section in 1866 stated:

1 Theright conferred ... on British subjects, or alienswho shall takethe
oath of alegiance, of pre-empting and holding in fee ssmple unoccupied, and
unsurveyed, and unreserved crown landsin British Columbia, shall not (without the
specia permission thereto of the Governor first had in writing) extend to or be
deemed to have been conferred on ... any of the Aborigines of this Colony or the
Territories neighbouring thereto.*®

In 1870 this prohibition was extended to “any of the Aborigines of this Continent.”>” Although
Douglas had intended that pre-emption by Indians would permit them to integrate more easily into

colonial society, these new enactmentseffectively stifled any further opportunitiesfor aborigina pre-

52 Robert E. Cail, Land, Man, and the Law: The Disposal of Crown Lands in British Columbia,
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emptions. The combination of reducing reserve allotments, withdrawing the Indians’ right to pre-
empt, and failing in any practical way to protect reserves from pre-emption by settlers severely
eroded the position of the Indian in colonial British Columbia.

It wasinthisgeneral context that thefirst disputesover landinthe Alkali Lakeregion arose.
H.O. Bowie and Philip Grinder had already registered apre-emption claim on March 19, 1861, “for
land at the head of Alkali Lake ‘running north-west from the creek.’”*® Although members of the
Alkali Lake Band had long resided inthe area, their initial reserve—a40-acre parcel “ situated at the
Band' s principal village site near Alkali Lake, adjacent to H.O. Bowi€' sranch” —was not set apart
until September 1864 by Stipendiary Magistrate A.C. Elliott. By this time, Douglas had already

retired, asis evident in the instructions Elliott received from the Colonial Secretary:

| fully agree with you that the Indians should be protected in the occupation of their
lands and | have to instruct you to take stepswith al convenient speed, for marking
out the Indian Reservesin your District.

This can only be done by a personal inspection and conference with the
Indians on the ground when they will point out the spots they require or are
accustomed to use. The Reserves thus made should in no case exceed an area equal
in the aggregate to 10 acres to each family of the tribe residing on the particular
spot. In cases where from the propinquity of white settlersit is not possible to find
so large a proportion a less must suffice.*

Bowie later bought out Grinder’ s interest and, in 1867, took further advantage of the pre-emption

legislation by acquiring afurther 320 acres adjacent to his pre-emption claim.®® The members of the

%8 PatriciaA. Berringer, “Alkali Lake Reserves#15, #17 and #18: The History of Alkali Lake Reserves
IR#15, IR#17 and IR #18, 1861-1923,” prepared for the Alkali Lake Band, October 15, 1992, p. 25 (1CC Exhibit 3C).

% PatriciaA. Berringer, “Alkali Lake Reserves#15, #17 and #18: The History of Alkali Lake Reserves
IR#15, IR#17 and IR #18, 1861-1923,” prepared for the Alkali Lake Band, October 15, 1992, p. 28 (1CC Exhibit 3C).
Emphasis added.

g0 PatriciaA. Berringer, “Alkali Lake Reserves#15, #17 and #18: The History of Alkali Lake Reserves
IR #15, IR #17 and IR #18, 1861-1923,” prepared for the Alkali Lake Band, October 15, 1992, pp. 25-26 (ICC
Exhibit 3C).
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Alkali Lake Band, by comparison, “found themselves at least technically confined to aland base of

only forty acres.”®

CONFEDERATION AND THE TERMS OF UNION
Seymour died in 1869 and, within a few months, Britain appointed Anthony Musgrave as his
successor. By this time, negotiations were already underway to admit British Columbia into
Confederation, and Musgrave's role as the last colonial governor was to expedite the process as
much as possible. With his attention directed elsewhere, the governor was criticized for hislack of
Indian policy, but Trutch ralied to his defence. “The Indian policy of the British Columbia
Government,” Trutch wrote, “did not consist in a written code based on legidation, but was
nevertheless a definite, tangible, well considered system, ably devised by experienced men,
especially interested in the favour of the Indians.” Proof of the success of this policy could be found
in the absence of “Indian disturbances’ in British Columbia.®” Trutch contended that the Indian
interest inland was purely usufructuary rather than beneficial;*® accordingly, “thetitle of the Indians
infee of the public lands, or any portion thereof, has never been acknowledged by Government, but,
on the contrary, is distinctly denied.”®

By the time British Columbiajoined Canada in 1871, Confederation had been in place for
four years. Under section 146 of the British North America Act (now the Constitution Act, 1867),

theadmission of Britain’ sother North American territoriesinto the union wasal ready contempl ated:

146. It shall belawful for the Queen, by and with the advice of Her Mgjesty’ sMost
Honourable Privy Council, on Addresses from the Houses of the Parliament of
Canada, and from the Houses of the respective Legislatures of the Colonies or

&1 PatriciaA. Berringer, “Alkali Lake Reserves#15, #17 and #18: The History of Alkali Lake Reserves
IR#15, IR#17 and IR #18, 1861-1923," prepared for the Alkali Lake Band, October 15, 1992, p. 31 (ICC Exhibit 3C).

62 George Edgar Shankel, “ The Development of Indian Policy in British Columbia,” unpublished doctoral
thesis, University of Washington, August 1, 1945, p. 94.

& George Edgar Shankel, “ The Development of Indian Policy in British Columbia,” unpublished doctoral
thesis, University of Washington, August 1, 1945, p. 100.
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Provinces of Newfoundland, Prince Edward Island, and British Columbia, to admit
those Coloniesor Provinces, or any of them, into the Union, and on Addressfrom the
Houses of the Parliament of Canadato admit Rupert’s Land and the North-western
Territory, or either of them, into the Union, on such termsand conditionsineach case
asarein the Addresses expressed and as the Queen thinks fit to approve, subject to
the provisions of this Act; and the provisions of any Order in Council in that behalf
shall have effect as if they had been enacted by the Parliament of the United
Kingdom of Great Britain and Ireland.

In accordance with those terms, Canada’'s original provinces — New Brunswick, Nova Scotia,
Ontario, and Quebec — had been joined in 1870 by Manitoba, and Prince Edward Island would

follow in 1873.

For British Columbia’s aboriginal population, Confederation represented “ perhaps the last

chance ... of policy towards them undergoing any significant change.”® But, as historian Robin

Fisher explains, the opportunity was |ost:

Knowing that Canada’ s Indian policy was somewhat different from British
Columbia’'s, the Indians hoped that a new system would be adopted towards them
after Confederation. They thought that the changes in the white man’s world might
bring them abetter deal, particularly over land. Throughout the 1870’ sthe Canadian
authoritieswere making treatieswith the prairieIndiansto extinguish their titleto the
land. These treaties were indicative of a policy that was different from British
Columbia s in a number of ways. The prairie Indians had none of the freedom of
choiceimplied by the word “treaty,” for the numbered treaties were imposed on the
Indians rather than negotiated with them. Nevertheless, these treaties were a
recognition of the principle that the Indians had rights to the land that ought to be
extinguished before settlers moved in. The minimum of 160 acres per family was a
much larger alocation of reserve land than British Columbia had given, and in
additiontherewasprovisioninthetreatiesfor initial paymentsfollowed by annuities
and other formsof assistance. Theformality of atreaty involved alimited recognition
of Indian rights and needs such as had not occurred in British Columbia since 1859,
and after Confederation the Indians hoped that this policy might be extended across
the Rockies.

But they were to be disappointed. The Indians were totally unrepresented in
thenegotiationsthat preceded Confederation, and their concernsweregivenvirtually
no consideration in the business deal that established the union with Canada....

& Robin Fisher, Contact and Conflict: Indian-European Relationsin British Columbia, 1774-1890, 2nd

ed. (Vancouver: UBC Press, 1992), 175.
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Consequently, the Terms of Union proposed by the governor-in-council of British
Columbia contains no reference to the Indians.®®

By the time the Terms of Union were submitted to Britain and approved on May 16, 1871,
however, Article 13wasin place asthe operative provision for dealing with Indian affairsin thenew

province following union. Article 13 states:

13. The charge of the Indians, and the trusteeship and management of the lands
reserved for their use and benefit, shall be assumed by the Dominion Government,
and a policy asliberal asthat hitherto pursued by the British Columbia Gover nment
shall be continued by the Dominion Government after the Union.

To carry out such policy, tracts of land of such extent asit has hitherto been
the practice of the British Columbia Government to appropriate for the purpose,
shall from time to time be conveyed by the Local Government to the Dominion
Government in trust for the use and benefit of the Indians on application of the
Dominion Government; and in case of disagreement between the two Governments
respecting the quantity of such tracts of land to be so granted, the matter shall be
referred for the decision of the Secretary of State for the Colonies.®”’

It appears to be common ground among commentators that Article 13 was added during the
negotiations in Ottawa, and that Trutch, as “the only person closely involved with colonial Indian

policy who was present at those discussions,” was the likely author.®®
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Article 13 has been variousy described as “deliberately misleading,”® “curious,”
“deliberately ... ambiguous,”™ a “travesty” and a “disappointment,”? and “ shockingly cynical,” "
sinceBritish Columbia’ sIndian land policy, compared to practicesin other parts of Canada, wasnot
liberal at al. As the Indian Claims Commission noted in its report on the McKenna-McBride
applicationsclaim of the’ NamgisFirst Nation, “[g]iven theambiguouswording contained in Article
13, itishardly surprising that the Indian land question would proveto be one of the more contentious
issues between the two levels of government.” In its subsequent report on asimilar claim by the
Mamal el egala Qwe Qwa’ Sot’ Enox Band, the Commission similarly concluded that the “ equivocal
wording” of the clause“ actually impeded the evol ution of Indian land policy inthe province because
it did not provide a clear formula for the allocation of reserves and it was too open to
interpretation.”

The clause appearsto haveresulted in large part from the efforts of Trutch and other colonial
administratorsto conceal from Canadathe miserly and ad hoc nature of colonial Indian land policy
in the late 1860s so that the new province could avoid being committed to the more generous

approach used el sewherein Canada. Some of thefault lay with Canada’ s negotiators, however, who
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seem to have taken for granted that British Columbia s policy was much the same as that followed

by Canada and Britain elsewhere in North Americafor over a century:

Canadian officials were quite uninformed about the province' s Indian policy. They
assumed that it had, like their own, been in accord with the Royal Proclamation of
1763. Subsequently, one federal minister in charge of Indian Affairs, David Mills,
confirmed that Canada had believed that the Indians had surrendered their territories
by treaty; and another, David Laird, indicated that Canada had assumed that British
Columbiareserves, like those in northern Ontario, contained at least eighty acresa
family.

Trutch, who had travelled to Ottawa for the negotiations, obviously did not
give full information, and he left the impression that British Columbia had indeed
been liberal and generous in awarding reserves and other benefits. It was in this
context that the Canadians accepted the promise of continued liberality and did not
realize that Trutch’s phrase “of such extent as it has hitherto been practice ... to
appropriate” meant that the province would never in the future have to award more
than ten acres afamily for reserve purposes. The province' s power to veto reserves
exceeding ten acres a family would rest on the provincial Crown’s now being
recognized, in both the terms of union and under the British North AmericaAct, as
having direct title to public lands. The Canadian government would have no power
to compel the provincial government to appropriate more than ten acres a family.™

Accordingly, Canada accepted obligations under Article 13 reflecting the practices it had already
established under section 91(24) of the Constitution Act, 1867”" — extinguishing Indian title and
establishing reserves—whereasBritish Columbia slimited commitment constrained Canada sability
to fulfill those obligations.

The ten years following Confederation revealed British Columbia's attitude to be one of
constant intransigence with respect to providing the necessary land and to Indian rightsto land. The
appropriate size of reserveswas soon at issue. Thelndianswerealready upset, not only becausetheir
settled areas, cultivated lands, and burial grounds were being pre-empted, but because they were

beginning to understand the concept of ownership of land and the value of land; they wanted land

I Paul Tennant, Aboriginal Peoples and Palitics: The Indian Land Question in British Columbia,
1849-1989 (Vancouver: UBC Press, 1990), 44.

m Robert E. Cail, Land, Man, and the Law: The Disposal of Crown Lands in British Columbia,
1871-1913 (Vancouver: UBC Press, 1974), 186.
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for agriculture and were starting to feel “hemmed in” by white settlers.” Canadaappointed Dr |srael
Wood Powell as Superintendent of Indian Affairsin British Columbiain November 1872, but his
scant instructions from Ottawaleft him powerlessto act, asthey did not specify how many acresto
set aside for each band. Early in 1873 Deputy Superintendent of Indian Affairs William Spragge,
suggesting that it would not be necessary to set apart reserves as large as 160 acres for each family
as had been done in Manitoba, recommended setting aside 80 acres of good average quality farm
land per family “wherever the Indians have or may desire to establish themselves and engage in the
cultivation of land.” "

Powell, intending to get started with the surveysas soon as possibl e, placed theseinstructions
before provincial authorities, but the Chief Commissioner of Lands and Works, Robert Beaven,
objected, claiming that 80 acreswas*“far too large an average for each family” and pointing out that
the existing average was only six acres. The province's Executive Council, in a Minute dated
July 25, 1873, urged reserves of 20 acres per family of five, since 80 acreswas* greatly in excess of
the grants considered sufficient by previous governments of British Columbia.”® On Powell’s
advice, Minister of the Interior David Laird on March 1, 1874, counselled the federal cabinet to
accept the 20-acre figure, although he roundly criticized the province's reluctance to be more
cooperative on this issue.®* However, when the province was asked for the appropriate amount of
land to increasethe holdings of the M usqueam Band to therequired area, it responded that the agreed
20 acres per family was intended to apply only to future reserves and was not meant to extend
existing reserves. Moreover, to offset Canada’ sproposal toincreasethe sizeof reserves, theprovince

also demanded that, where band popul ations had declined, dominion authorities should be required

I Robert E. Cail, Land, Man, and the Law: The Disposal of Crown Lands in British Columbia,
1871-1913 (Vancouver: UBC Press, 1974), 196-97.

I William Spragge, Deputy Superintendent General of Indian Affairs, to Superintendent General of
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to reduce the size of existing reserves accordingly. These limitations meant that the 20-acre figure

would apply to few reserves in the province, and declining Indian populations suggested that the

province actually stood to gain land.®

As aresult of thisimpasse, the federal officials stopped all surveys. This action provoked

considerable unrest among the province' s aboriginal population, and prompted a strongly worded

condemnation of provincial Indian policy by the Reverend C.J. Grandidier of the Okanagan Mission
published in the Victoria Standard of August 28, 1874:

The whites came, took land, fenced it in, and little by little hemmed the Indians in
their small reservations.... Many of these reservations have been surveyed without
their consent, and sometimes without having received any notice of it, so they could
not expose their needs and their wishes. Their reserves have been repeatedly cut off
smaller for the benefit of the whites, and the best and most useful part of them taken
away till sometribesare coralled [sic] on asmall piece of land, as at Canoe Creek or
elsawhere, or even havenot aninch of ground, asat WilliamsLake. The nativeshave
protested against these spoilations, from the beginning. They have complained
bitterly of that treatment, but they have not obtained any redress....%

In direct response to this letter and others, Laird made an impassioned plea to his cabinet

colleagues on November 2, 1874. In it he reviewed the “ present state of the Indian land question,”

pointing out the great importance for all to have it settled, and echoing Powell’ s observation that,

“[i]f there has not been an Indian war, it is not because there has been no injustice to the Indians but

because the Indians have not been sufficiently united.” He continued:

Tothelndian, the Land question far transcends in importance all others, and
itssatisfactory adjustment, in British Columbiawill bethefirst step towardsallaying
the wide-spread and growing discontent now existing among the Nativetribes of that
Province.

The adjustment of this important matter is not alittle complicated from the
fact that its solution requires the joint action of the Dominion Government and the

82

George Edgar Shankel, “ The Development of Indian Policy in British Columbia,” unpublished doctoral
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Government of British Columbia, and involves a possible reference to the Secretary
of State for the Colonies.

He drew specific attention to Article 13 of the Terms of Union:

When the framers of the terms of admission of British Columbia into the
Union inserted this provision [Article 13] requiring the Dominion Government to
pursue apolicy asliberal towards the Indians as that hitherto pursued by the British
Columbia Government they could hardly have been aware of the marked contrast,
between the Indian policies which had, up to that time, prevailed in Canada and
British Columbia respectively.... All concur in the opinion that, until the land
grievances of which the Indians complain are satisfactorily redressed, no treatment
however liberal or humaneintheway of money grantsor presentswill avail to secure
peace or containment among them....

The Indians of British Columbia, especialy those in the Interior of the
Province, are intelligent and industrious and likely to turn to good account any
farming lands which may be assigned to them. Moreover they already own large
herds of horsesand cattle, and aliberal allowance of pastoral land isto them amatter
of absolute necessity to enable them to support their stock....

In laying the foundation of an Indian policy in that Province on the same
permanent and satisfactory basis as in the other portions of the Dominion, the
Government of the Dominion feel they would not bejustified inlimiting their efforts
to what under the strict letter of the Terms of Union they were called upon to do.
They fedl that agreat national question likethis, aquestion involving possibly inthe
near futurean Indian war with al itshorrors, should be approachedinavery different
spirit, and dealt with upon other and higher grounds....

The policy foreshadowed in the provisions of the 13th Clause of the British
Columbia [T]erms of Union is plainly altogether inadequate to satisfy the fair and
reasonable demands of the Indians.

To satisfy these demands, and to secure the goodwill of the natives, the
Dominionand local Governments must look beyond theterms of that agreement, and
begovernedintheir conduct towardsthe aborigines by thejustice of their claimsand
by the necessities of the case.

He ended with these words:

The undersigned would therefore respectfully recommend that the
Government of the Dominion should make an earnest appeal to the Government of
British Columbia, if they value the peace and prosperity of their Province, if they
desire that Canada as a whole should retain the high character she has earned for
herself by her just and honorabl e treatment of the red men of theforest, to reconsider
inaspirit of wisdom and patriotism, the Land grievances of which the Indians of that
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Province complain apparently with good reason, and take such measures as may be
necessary, promptly and effectually to redress them.®

Twodayslater,on November 4, 1874, Laird’ srecommendationswere adopted by Order in Council %

Although stung by Laird’ sallegations, the British Columbiagovernment was not persuaded.
It introduced new legislation — the Land Act of 1874 — which, in keeping with the province's
apparent disinterest in settling the Indian land issue, treated Crown lands as the absol ute property of
the province and failed to deal with Indian reserves or lands to be set apart for such purposes.

Canada’ s Minister of Justice, Télesphore Fournier, disallowed the legidation, stating:

The undersigned would also refer to the British North America Act, 1867,
section 109, applicable to British Columbia, which enacts in effect that al lands
belonging to the Province, shall belong to the Province, “ subject to any trust existing
in respect thereof, and to any interest other than that of the Province in the same.”

That which has been ordinarily spoken of as the “Indian title” must of
necessity consist of some species of interest in the lands of British Columbia.

If it is conceded that they have not a freehold in the soil, but that they have
an usufruct, aright of occupation or possession of the same for their own use, then
it would seem that these lands of British Columbia are subject, if not to a “trust
existing in respect thereof,” at least “to an interest other than that of the Province
alone.”®

British Columbia later introduced similar legislation that addressed, to some extent, Fournier’s
concerns, and, although hestill held reservationsabout the new provisions, he elected not to disallow

them.

8 David Laird, Minister of the Interior, to Governor General in Council, November 2, 1874, in Gosnell
v. Minister of Lands (Victoria: The Colonist Presses, 1912), “Case in Appeal,” Ex. 4, 26-30 (SCC). A handwritten
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In 1875, British Columbia Premier George Walkem admitted “the absolute necessity and
urgent importance” of quickly settling the reserve question, but he attributed blame for the failure
to reach an agreement on Canada’ slack of awareness of “the physical structure of this country, and
of the habits of the Indians.” He argued that the province's physical features, lack of agricultural
land, and widely disparate bands—some 30,000 being fisherman and hunters, othersbeing labourers,
and still others being stock-breeders and small-scale farmers — militated against a uniformity of
acreage from band to band. In Walkem’ s view, the first two types of bands would not benefit from
largetracts of agricultural land and indeed might suffer from having to convert to agrarian pursuits,
but he conceded that the stock-breeders and farmers would require “aliberal allowance of farming
lands’ and “asmuch pastoral land for their [horsesand cattle] as[for] equal numbersof stock owned
by the white settlers.”® Still, he considered the enlargement of existing reserves to be impractical
since they were, in many instances, surrounded by white settlements. Setting apart additional lands
at any distance from the existing reserves would entail the difficult task of selecting band members
whowould beremoved from |andsthey consi dered the common property of thecommunity towhich
they belonged, and compelling each suchindividual “to part from histribe, hisfriends, and the home
to which he had long been attached by the strongest natural ties.”

Ultimately, to resolve the matter, Walkem proposed that, in setting apart reserve lands, “no
basis of acreage for Indian Reserves be fixed for the Province as awhole, but that each nation (and
not tribe) of Indians of the same language be dealt with separately.” He suggested that the reserves
“contain, in addition to agricultural land, alarge proportion of wild and forest land,” likely because
the province could, without “impoverishing” itself, provide“ very extensive” reservesthat would be
“so satisfactory to the Indians asto allay all irritation and jeal ousy towards the whites.” At the same
time, herecommended that, in advance of new reservesbeing set apart for the Indians, their existing
reserves be surrendered to British Columbia. The combined effect of these proposals was to
surrender “all thebest agricultural holdingsof the Indiansin favor of largeallotmentsof mostly wild
land” — clearly advantageous, from the provincial perspective, “for at most the improvements for

which the Government would have been called upon to reimburse the Indians would have been

&7 George A. Walkem, Premier and Attorney-General, to Lieutenant-Governor in Council, August 17,
1875, in Gosnell v. Minister of Lands (Victoria: The Colonist Presses, 1912), “Case in Appeal,” Ex. 4, 31-44 (SCC).
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dight, whileat the sametimeany val uable areas near large centers of population would have become

available for the white population.”® Finally, Walkem proposed

[t]hat each Reserve shall be held in trust for the use and benefit of the Nation of
Indians to which it has been allotted; and in the event of any material increase or
decrease of the members of a Nation occupying a Reserve, such Reserve shall be
enlarged or diminished asthe case may be, so that it shall bear afair proportiontothe
members of the Nation occupying it. The extraland required for any Reserves shall
be allotted from vacant Crown lands, and any land taken off a Reserve shall revert
to the Province....

The essence of the proposal was that, unlike reserves relinquished by bands el sewhere in Canada,
reserve lands surrendered by a British Columbiaband could not be sold or |eased for the benefit of
the band but instead would becomethe property of the province. Until this point, the major concerns
of the Indians with regard to lands had been acreage, location, and aboriginal title, but now the
reversionary interest in reserves emerged as a fourth bone of contention since “[t]here was no final
surety for the Indian with respect to title of hislands.”®

Although it might appear that Walkem’ s position “could only lead to a compl ete deadlock
with the Dominion,”* Canada s Acting Minister of the Interior, R.W. Scott, on November 5, 1875,
signalled the federal government’ swillingnessto accept virtually every major principle set forthin
it. Canada gave up “any idea of extinguishing Indian title ... because of the expense that would be
involved” and because the federal government was reluctant to raise the issue aslong asthe Indians

were seemingly “contented.”* Title was not the only concession:

& George Edgar Shankel, “ The Devel opment of Indian Policy in British Columbia,” unpublished doctoral
thesis, University of Washington, August 1, 1945, pp. 120-21.
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Inreality the Province gained everything it contended for and more. In thefirst place
the demand for definite acreage was surrendered by the Dominion Government....
Furthermore, in the final decision asto reserves, the Province was to have an equal
voice by being represented equally on the Commission, whereas previously the
Dominion Commissioners in the Province had been guided solely by Dominion
policy. Finally the Province was to secure reversionary interest in al lands cut off
from reserves because of decreasing population, the only condition being that the
Province pay for improvements.... A sort of dual ownership was set up, which made
it practically impossible for the Dominion to dispose of reserve land or its timber or
other valuables for the benefit of the Indians.... It isindeed anomal ous that the very
moment when the Canadian Government wasin astrong position, when the Imperial
Government was roused to action and determined to give every support to the
Dominion Government, that thel atter should have surrendered almost every point for
which it had long contended.®?

Theonly objection raised by Scott lay in thefact that Walkem’ sfive-point proposal failed to provide
for the prompt and final adjustment of the reserve question. Accordingly, Scott recommended that
the matter bereferred to three Commissioners, two to be appointed by Canadaand British Columbia
respectively and the third by the two governments jointly. The Commissioners were to meet and
arrange as quickly as possible following their appointments to visit each Indian nation and, “after
full inquiry on the spot into all matters affecting the question, to fix and determine for each nation,
separately, the number, extent, and locality of the Reserve or Reserves to be allowed to it.” 3
Thus, thetwo governmentsmoved into anew period of reserve selection. But beforethe new
Commissionershad even started their work, theIndiansof Alkali Lakeand other bandsintheBritish
Columbiainterior had lost “ significant portions” of their best |landsto pre-emption by settlerssetting

up large areas of land for ranching.*
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THE JOINT RESERVE COMMISSION

Canada sought to proceed immediately with the work of the Commission since an early start would
do much to placate the Indians. By early May 1876, Canada had selected Alexander C. Anderson of
North Saanich, British Columbia, a former chief trader with the Hudson’s Bay Company, as its
appointee to the Commission.* It was not until August, however, that the province chose Archibald
McKinley of Lac la Hache — another former Hudson’s Bay Company man — as its appointee and
tendered Gilbert Malcolm Sproat as the joint member of the panel. Canada quickly agreed to
Sproat’ s selection, but by then the Commissioners had lost the summer for field work.* The next
monthswere spent in organizational and jurisdictional issuesand it wasnot until late 1876 and early
1877 that the Commissioners began visiting reserves.

Perhaps the most difficult question to be considered was whether the Commissioners could,
without the consent of a band, reduce the size of the band's reserve to reflect a decrease in the
number of Indians occupying it. Although the agreement between Canada and British Columbia
authorized the Commissioners to reduce a reserve if it ceased to be proportional to the band’s
population, Canadainsisted that band consent would still be required. British Columbia called for
an amendment to the surrender provisions of the Indian Act, failing which it “anticipated the entire
miscarriage of the Commission.”® Ultimately, the federal government relented, issuing a
proclamation on December 23, 1876, that exempted “Indian Lands and Indian Reserves’ in the
province from the operation of the Act’ s surrender provisions, thereby enabling the Commissioners
“to deal absolutely and at once with the British Columbia Reserves.” %
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Inthe midst of the Commission’ s preparations, the Governor General, Lord Dufferin, visited
Victoria and roundly criticized the province's Indian land policy and in particular its failure to

acknowledge aboriginal title:

| think there has been aninitial error, ever since Sir James Douglas quitted office, in
the Government of British Columbia neglecting to recognize what is known as the
Indiantitle. In Canadathishasalwaysbeen done; no Government, whether provincial
or central, hasfailed to acknowledge that the original title to the lands existed in the
Indian tribes and communities that hunted or wandered over them. Before we touch
an acrewe make atreaty with the chiefs representing the bands we are dealing with,
and having agreed upon and paid our stipulated price — oftentimes arrived at after a
great deal of haggling and difficulty —we enter into possession, but not until then do
we consider that we are entitled to deal with an acre. The result has been that in
Canadaour Indiansare contented, well affected to thewhite man and amenableto the
laws and government.”

Thethree Commissioners commenced their visitsto the various bandsinlate 1876 and early
1877. It was not long before A.C. Elliott, British Columbia' s Provincial Secretary, registered
objections to the process, labelling it “elaborate and cumbersome” and expressing concerns at the
likely time and expense to be incurred if the Joint Reserve Commission continued at its existing
rate.'® In the end, the parties agreed to reducing the Commission to asingle member — Sproat. The
provinceagreed not to interferewith Sproat’ swork “ except in extremecases,” provided Canadapaid

all hisexpensesand half the cost of areferee. Canadaaccepted thisarrangement on April 24, 1878.*
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Developmentsin the Williams L ake Agency

Just as Sproat’ s tenure as sole Commissioner was confirmed, dissatisfaction flared in the Williams
Lake Agency. In a letter dated April 15, 1878, to James Lenihan, appointed as a second
Superintendent of Indian Affairsin 1874, the Reverend J.M. McGuckin of the St Joseph’s Mission
at Williams Lake wrote:

The Indians in this section are becoming very discontented and using
threatening language on account of the delay in settling their reserves.

| have used all my endeavours to keep them quiet up to the present, but it is
evident that they will not heed me much longer in this matter. If something is not
done for them immediately it is thought that they will even take possession of the
land of some of the settlers together with the crops thereon this season. An attempt
of thiskind would be disastrousto all concerned, but on account of the small number
of settlers, these would be the first and greatest sufferers.’®

A memorandum prepared for Indian Affairs listed additional reasons for aboriginal discontent:

Reservations of Land should be secured for the Indians in all districts of
sufficient sizeto meet their wants, and as much good land given them aspossible. At
present large portions of their Reserves are useless, consisting of rocky and heavily
lumbered ground which it isimpossible for the Indian to clear and grub.

In the Interior the letting of pastoral |eases has greatly retarded the increase
of Native Cattle, the Tribes having now but little grazing land, at the same time
causing dissatisfaction, as the Leased Lands are not fenced. The Indian Cattle
consequently stray, and the owner isbrought before a Justice of the Peace and heavily
fined....

Surveys of the Reserves should be made without loss of time, and the lands
alotted, each family’ s patch should be clearly defined....'®

On May 6, 1878, Sproat advised McGuckin that he would not be able to visit Williams Lake that
year. He was previously committed to finishing the work already begun in the southern interior of

the province, and in any event he had not yet been authorized by British Columbiato act in the
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Williams Lake area. Given the extent of the area Sproat was required to cover, he requested
McGuckin to ask the Indiansto continue to exerci se patience and to assure them that, although their
land questions could not be dealt with immediately, he would attend to them in due course.*™

In the meantime, Sproat forwarded McGuckin's letter to Provincial Secretary Elliott,
suggesting that it was within the province's power to calm the discontent at Williams Lake by

making interim land alotments to the Indians pending the Commissioner’ s arrival in the area:

If the Indians of Williams Lake took possession, as is apprehended, of the
lands and crops of white settlers, an embarrassing situation would be created, not
only there, but in every part of the province.... It does not appear to be necessary that
such danger should beincurred, becauseif they think fit the Provincial Government,
in caseswherejustice and expediency requirethat steps should be taken to satisfy the
Indians, may give them lands, in anticipation of the visit of the Reserve
Commissioner, but of course subject to his review.'®

Sproat openly criticized the provincial government for its failure to support the process of reserve

allotment and its ongoing alienation of lands to white settlers without regard for Indian interests:

| respectfully beg leave to mention to you, for the information of His Honor
the Lieut[enant] Governor in Council, that my advices from the southern interior of
the mainland show that the Indians in that part of the country are again becoming
discontented.

Severa of thetribeswhoseland questionswere adjusted | ast year, and whom
the Commissioners left in good humour, have refused presents from the Dominion
Government and freely discuss the right of the Queen to give away land to white
settlers without having extinguished the Indian title.

The causes of this change of feeling, so far as| can judge, are:

Q) Thedelay of the Indian Reserve Commission in resuming work among those
Indians. Thisisresented both by those who are not settled with, and those who were
settled with. The former now say that the latter have sold themselves to the Queen
as slaves by accepting a settlement of their land question.

loa Gilbert Malcolm Sproat, Indian Reserve Commissioner, to Rev. J.M. McGuckin, OMS, St Joseph’'s
Mission, May 6, 1878, NA, RG 10, vol. 3663, file 9803 (ICC Documents, pp. 46-47).
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approached the local Justice of the Peace, William Laing-Meason, for assistance in having their

2 The omission, in the speech of His Honor the Lieut[enant] Governor at the
opening of the late session, to state that the land question of the Indians would still
have attention, though the Indian Reserve Commission was to be dissolved....

It is, therefore, possible that even greater difficulties will have to be
encountered thisyear than | ast year —difficultieswhich should not have been alowed
to have arisen.

| mention these matters to show the pressing necessity for everything being
done, with promptness and decision, on the part of the Provincial Government, to
facilitate the progress of the work of adjusting the Reserves....'®

Thefollowing year, the Indiansat Canoe Creek, Dog Creek, Alkali Lake, and WilliamsLake

claims addressed. Laing-Meason in turn wrote to Sproat on March 7, 1879:

The Indiansin thisvicinity have requested meto addressyou in their names,
and to explain to you how much [they] arein need of more agricultural land....
At Canoe Creek — The Indian Reserve does not contain more than 1/2 an acreto each
[adult].
At Dog Creek — The Tribe is small but the reserve istoo small in proportion.
At Alkali Lake—Theland is nearly as small in proportion to the number of Indians
asthat of Canoe Creek.
At Williams Lake — Thereis no Indian Reserve, and the Indians do not own asingle
[acre] of land. They are living on land belonging to the Catholic Mission of that
place....

All the above Indians are very discontented on account of the Commission
not having visited them before thistime.

| havetried to explain to them that the Commission had not timeto comehere
last year, and that they would certainly not be neglected, but it isimpossible to make
them understand such reasons.

If it isin your power to send the above tribes some assurance that you will
visit them thisseason it would, | feel sure, help much to remove the great discontent
which at present exists among them.**”

106 Gilbert Malcolm Sproat, Indian Reserve Commissioner, to A.C. Elliott, Provincial Secretary, May 6,

1878, NA, RG 10, vol. 3663, file 9803 (1CC Documents, pp. 40-41 and 43).

107 William Laing-Meason, Justice of the Peace, to Gilbert Malcolm Sproat, Indian Reserve

Commissioner, March 7, 1879, NA, RG 10, vol. 3663, file 9803, part 1 (ICC Documents, pp. 51-52).
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In April, after a meeting with the Chief of the Williams Lake Band, Laing-Meason wrote again to

Sproat, warning him that the Indiansin that area were becoming desperate:

The Chief of thistribe has just requested me — in the most formal manner —
to write to you and say:

1. That unless you come up and give them land owner before 2 months from
date, we may look out for trouble.
2. That his tribe has nothing to cut, in consequence of their having no land on

which to raise crops.
3. That their horses & cattle here—many of them died thiswinter because they
had no place of their own on wh[ich] to cut hay last [summer].

Their talk — I am well informed —isthat if proper land is not given to them,
they will take by force the land wh[ich] they used to own & wh[ich] they used to
cultivate, and wh[ich] was taken from them by pre-emption in 1861 (about). This
land is situate at the [foot] of Williams Lake, & is[now] owned by Mr. Pinchbeck.
There are Indian houses to be seen on it at the present time....

The Soda Creek and Alkali Laketribeswill join with theseif thereistrouble
—this from the Indians themselves.'®

Sproat knew that the Indiansin British Columbia’ s northern interior werein urgent need of
land, giventhat thoseat Williams Lake had noland at all and othersat Bonaparte, Canoe Creek, Dog
Creek, Alkali Lake, and Soda Creek had “small reserves at present of an extremely sterile soil.” He
acknowledged that, although considerable land was available, little was capable of being irrigated
without great expense and labour. In his view, most of the good land and the water required to
irrigateit had been acquired by white settlers through the provincial government’ sfailureto protect
Indian interests, and he believed that the province should provideredress. Accordingly, although the
provincial government wanted Sproat to focus his efforts in the northern interior to avert the
possibility of rebellion, he was reluctant to visit bands in that area because he believed it would be
premature to set apart lands there without an arrangement with the provincial government on the

question of irrigation.’® Deputy Superintendent Genera of Indian Affairs Lawrence Vankoughnet

108 William Laing-Meason, Justice of the Peace, to Gilbert Malcolm Sproat, Indian Reserve

Commissioner, April 21, 1879, NA, RG 10, vol. 3663, file 9803, part 1 (ICC Documents, pp. 54-56).

100 Gilbert Malcolm Sproat, Indian Reserve Commissioner, to Lawrence Vankoughnet, Deputy
Superintendent General of Indian Affairs, November 26, 1879, NA, RG 10, vol. 1274, with attached newspaper clipping
of aletter written by Archibald McKinley, Indian Reserve Commissioner, to VictoriaColonist, November 7, 1879 (ICC
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agreed, and directed Sproat to proceed with alotting reserves on the coast, leaving the northern

interior to be dealt with once the province, which had already been sitting on the matter for ayear,

110

had established how water could be made available for irrigation purposes.
On the question of how much land the Indians required to provide for their herds, Sproat
reported to Superintendent Powell on February 28, 1880:

... inreference to the important question therein discussed as the gross arearequired
for Cattle, | beg to enclose copy of an officia letter from the Magistrate at Lytton to
the Governor dated 25th July 1865 showing that at that time, when the bunch grass
generally was not greatly eaten off, 30 acres per head were necessary, in the opinion
of Mr. Chapot of Lytton [a butcher and cattle owner], and 50 acres per head were
necessary in the opinion of the Messrs. Cornwall.

Much of the land assigned by me isinferior to the land at Hat Creek, so far
as| can ascertain, and if the above were taken as standard the acreage of most of the
Reserves would require to be increased but the whole question is one of much
difficulty and very numerous conflicting opinions. | have donethebest | couldin my
own judgment in each case.™

Consideredinretrospect, Sproat’ sclosingwordsin hisown defence suggest that hemay have
realized his days as the Indian Reserve Commissioner were numbered. Over the years, Sproat had
gained considerable sympathy for the plight of British Columbia sIndiansand became morecritical
of provincial Indian policy, concluding that “thereversal of Douglas' s policieswasat theroot of the
current Indian dissatisfaction.” **2 By way of contrast, “[a]lthough Indianswere never given asmuch
land by the commission asthey could have pre-empted if they werewhite, many settlers complained

that Indians were being treated too generoudly” or that their lands were devalued by the creation of

Documents, pp. 60-64).

10 LawrenceV ankoughnet, Deputy Superintendent General of I ndian Affairs, to Gilbert Mal colm Sproat,
Indian Reserve Commissioner, May 19, 1879, NA, RG 10, vol. 3663, file 9803, part 1 (ICC Documents, pp. 57-59).

m Gilbert Malcolm Sproat, Indian Reserve Commissioner, to |.W. Powell, Indian Superintendent,
February 28, 1880, NA, RG 10, val. 1274 (1CC Documents, pp. 66-67).

12 Robin Fisher, Contact and Conflict: Indian-European Relationsin British Columbia, 1774-1890, 2nd
ed. (Vancouver: UBC Press, 1992), 189.
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adjacent reserves.*® It is not clear whether Sproat resigned voluntarily on March 3, 1880, but there
isno doubt that the provincial government’ sintransigence and unwillingnessto approvereserveslad
out by him thwarted his efforts on the Indians' behalf. Four months later, on July 19, 1880, Peter
O'Rellly succeeded Sproat as Commissioner.

Reserve Allotments at Alkali Lake
A county court judge and stipendiary magistrate, O’ Reilly was recommended for the position of
Commissioner by his brother-in-law, Joseph Trutch, who was then the dominion agent in British
Columbiaon railway matters and as such retained an advisory rolein Indian matters.*** O’ Reilly had
participated in reserve alocation under Trutch before British Columbia sunion with Canadaand his
appointment clearly suited the settler community, given “the fact that the Indians had made strong
complaints about nearly every reservethat he laid out as amagistrate during the colonia period.”**
O'Rellly’ s terms of reference as Indian Reserve Commissioner differed from those of his
predecessor. Sproat had reported to Indian Superintendent Powell, but O’ Reilly was to “act on his
own discretion,” guided by and subject to the confirmation of Powell and the province's Chief
Commissioner of Lands and Works “as to the particular points to be visited, and Reserves to be
established.” Disagreements were to be referred to the Lieutenant Governor whose decisions were
to be final and binding.**
Inaletter dated August 9, 1880, the Department of Indian Affairsprovided O’ Reilly withthe

following additional instructions:

ns Robin Fisher, Contact and Conflict: Indian-European Relationsin British Columbia, 1774-1890, 2nd
ed. (Vancouver: UBC Press, 1992), 195.

14 Robin Fisher, Contact and Conflict: Indian-European Relationsin British Columbia, 1774-1890, 2nd
ed. (Vancouver: UBC Press, 1992), 199.

1s E. Brian Titley, A Narrow Vision: Duncan Campbell Scott and the Administration of Indian Affairs
in Canada (Vancouver: UBC Press, 1986), 136; Robin Fisher, Contact and Conflict: Indian-European Relationsin
British Columbia, 1774-1890, 2nd ed. (Vancouver: UBC Press, 1992), 199.

e John J. McGee, Assistant Clerk, Privy Council, “Report of a Committee of the Honorable the Privy
Council, approved by His Excellency the Governor General in Council,” July 19, 1880 (ICC Documents, pp. 68—70).
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In allotting reserve lands to each Band you should be guided generally by the spirit
of the terms of Union between the Dominion and local Governments which
contemplated a“liberal policy” being pursued towardsthe Indians. Y ou should have
special regard to the habits, wants and pursuits of the Band, to the amount of territory
inthe Country frequented by it, aswell asto the claims of the White settlers(if any).

Y ou should assure the Indians of the anxious desire of the Government to
deal justly and liberally with them in the settlement of their Reservesaswell asin all
other matters; informing them also that the aim and object of the Government isto
assist them to raisethemselvesin the social and moral scale so as ultimately to enjoy
all the privileges and advantages enjoyed by their White fellow subjects....

The Government consider it of paramount importance that in the settlement
of the land question nothing should be done to militate against the maintenance of
friendly relations between the Government and the Indians, you should therefore
interfere aslittle as possible with any tribal arrangements being specially careful not
to disturb the Indiansin the possession of any villages, fur trading posts, settlements,
clearings, burial places, and fishing stations occupied by them and to which they may
be specially attached.... Y ou should in making allotmentsof landsfor Reservesmake
no attempt to cause any violent, or sudden changein the habits of the Indian Band for
which you may be setting apart the Reserve land; or to divert the Indians from any
legitimate pursuitsor occupationswhich they may be profitably following or engaged
in; you should on the contrary encourage them in any branch of industry in which you
find them so engaged.™’

O’ Reilly was also directed to make “ample provision of water” for the Indians.™®

Inthesummer of 1881, O’ Rellly at last arrivedin Alkali Laketo allot reserves, but hequickly
found that most of the good land had already been pre-empted or purchased by settlers.**® After
learning from Father Grandidier on July 11 that Justice of the Peace Laing-Meason might know of
“some place that would be suitable” for the Band, O’ Rellly wrote to Laing-Meason the following

day to solicit hisassistance, “ knowing that you havetaken aninterest in thewell being of the Indians

w Department of Indian Affairsto Peter O’ Reilly, Indian Reserve Commissioner, August 9, 1880, NA,

RG 10, vol. 3716, file 22195, as quoted in ICC, Inquiry into the Claim of the Homalco Indian Band — Aupe Indian
Reserves No. 6 & 6A Inquiry (Ottawa, December 1995), reported (1996) 4 ICCP 89 at 109-10.

18 Department of Indian Affairsto Peter O’ Reilly, Indian Reserve Commissioner, August 9, 1880, NA,
RG 10, vol. 3716, file 22195, as quoted in ICC, Inquiry into the Claim of the Homalco Indian Band — Aupe Indian
Reserves No. 6 & 6A Inquiry (Ottawa, December 1995), reported (1996) 4 ICCP 89 at 110.

19 PatriciaA. Berringer, “Alkali Lake Reserves#15, #17 and #18: The History of Alkali Lake Reserves
IR#15, IR#17 and IR #18, 1861-1923,” prepared for the Alkali Lake Band, October 15, 1992, p. 41 (ICC Exhibit 3C).
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inthispart of the country.”*?° Within three days O’ Reilly’ swork was done. He prepared Minutes of

Decision dated July 15, 1881, including descriptions and sketch plans of the seven reserves he had

been able to set apart, followed four months later by his complete report of November 28, 1881

| have the honor to inform you that on the 15th July last | completed the
alotment [sic] of landsfor the Tribe of Indiansresiding at Alkali Lake on the Fraser
River.

The District of Country is for the most part barren and destitute of water
consequently | experienced much difficulty in selecting even a limited quantity of
land suitable for agricultural purposes.

The best |ocations have for year s past been occupied by white settlers, to the
exclusion of thelndiansand these parties have since obtained Crown grantsfromthe
Provincial Gover nment, ther eforeit wasnot inmy power tointerferewiththeir titles.

The Indians of Alkali Lake possess 561 Horses besides 123 Cattle and 69

Sheep; their great desire wasto obtain as much hay land as possible, to satisfy their
just requirements it became necessary to make six (6) separate reservations
amounting in all to about 3310 Acres [plus 3 acresin IR 7, the fishing station] and
this embraces all the good land in the neighbourhood, not already alienated. (See
enclosed rough plans)
No. 1. [A Reserveof 590 acressituated on Alkali Lake Creek, adjoining thefarm of
Mr. H. Bowie....] On which the Village stands, includes the original reservation of
40 Acres as shewn by the Land Records of the district, though the description of it
is very imperfect, and without date. This | have enlarged by the addition of 550
Acres; it now includes a sufficient quantity of valuable timber, but only ninety (90)
Acres available for agricultural purposes which unfortunately cannot be increased,
asthereserveishemmed in on the North, East, and South, by Mountains, and on the
West by the Farm of Mr. Bowie; he pre-empted in 1861, and has since obtained his
Crown grant; hisfarmincludesall thegood land in the Valley asfar as Alkali Lake,
and should never have been disposed of until the Indian claims were defined.

| have set aside 100 inches of water for this reserve to be taken from Alkali

Lake Creek.
No.2 [A Reserve of 800 acres situated on the trail between Alkali Lakeand
Williams Lake about three miles from the Indian Village....] Contains 800 Acreq[,]
itissituated onthe Mountain North East of the Village; the north fork of Alkali Lake
Creek runs through it, and it is valuable as a dairy farm, being principally covered
with bunch grass. An effort has been made to cultivate 60 Acres which has been
fenced and irrigated by means of aditch constructed by the Indians, but it is doubtful
if farming can be carried on to advantage at this elevation.

120

Peter O’ Reilly, Indian Reserve Commissioner, to William L aing-Meason, Justice of thePeace, July 12,
1881, NA, RG 10, val. 1275 (ICC Documents, p. 74).
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No. 3 [A Reserve of 180 acres situated on the North fork of Alkali Lake Creek,
about five milesfrom the Indian Village....] Liestill further up the Mountain on the
same Creek, and contains 180 Acres. Itisvaluable, asit iswell watered, and capable
of producing alarge quantity of swamp hay.

The Indians for years past, have been in the habit of wintering a portion of
their stock here, and have built stabling and cor[r]als.

No. 4. [A Reserve of 540 acres situated on the middle fork of Alkali Lake Creek
about 6 miles East of the Village....] Is situated on the middle forks of Alkali Lake
Creek, about 6 miles East of the Village, and contains 540 Acres, embracing hay and
grazing lands with a few acres of good timber. Here the Indians have endeavoured
to cultivate on asmall scale, but without success, thefrost having destroyed the Crop
before it reached maturity, this Reserve is also well watered.

No. 5. [A Reservesituated at the foot of aLake known as Alixton Lake, containing
200 acres and about 4 miles East of the Village....] Contains 200 Acres, 75 of which
isgood swamp land, and this Area may be considerably increased at a small outlay,
by cutting away the beaver damswhich at present obstruct the stream; the remainder
is grassy land thickly timbered with cottonwood and black pine.

A good stream of water flows the entire length of this reserve.

No. 6. [A Reserve known as Wycott flat situated on the left bank of Fraser River,
about 19 miles from Alkali Lake, and containing 1000 acres approximately....]
Known as Wycotts flat is situated on the banks of the Fraser River about 19 miles
below Alkali Lake, and contains 1000 Acres. It is the favorite winter run for the
horses belonging to the Indians from the fact that the snow soon disappears fromiit,
and land being much broken by deep ravines affords shelter from the prevailing
winds.

Some 250 Acres is good level land, and capable of being converted into a
valuable farm, should it be found possible to bring in a supply of water, a work
which the Indians are most anxious to undertake. With this object in view | have
reserved the entire body of water known as Harper’s Lake, about [illegible] miles
East of the reserve, and at an altitude of at least 1000 feet above the flat. Wheniitis
remembered that these Indians possess, as previoudly stated, less than 100 acres of
cultivableland, it will be seen how important it isto assist them in this undertaking,
and | am of opinion that a survey should be made by a competent Engineer, and if
found feasible that the Government should further assist by furnishing the tools, a
superintendent of the work, and possibly a sawyer, the Indians providing the labor.
| have estimated that the whole work including asmall dam at the outlet of the Lake
should be completed within two months at a cost to the Government of say $750.00
to $1000.00.

These Indians appear to be industrious and have shown a desire to cultivate
every possible acre of land. They have assured me that they will supply all the labor
necessary to carry out the above undertaking, and | think it would be more desirable
to assist themin thisway, than by purchasing afarm for them. Mr. W. Laing Meason
who resides in the immediate neighbourhood, and takes very great interest in all
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matters affecting the Indians, stated to me that he had very considerable experience
in the construction of mining ditches, and that he would be willing to undertake the
superintendence of this work, having lived for a long period at this part of the
Country he possesses a knowledge of the Indians, is respected by them, and would
therefore be more likely to direct their labor successfully than a stranger.

| have also reserved for this tribe, two important fisheries.... [A Fishing
Reserve[IR 7] situated on the North shore of Lac la Hache, between the 122nd and
123 mile posts on the Cariboo Wagon Road, and containing about 3 acres.... [aswell
as| the exclusiveright to fish on the left bank of the Fraser River, from the mouth of
the Chilcotin river, to the mouth of Little Dog Creek, an approximate distance of 4
miles]

The population of this tribe consists of 46 men, 45 women, and 88 children
making atotal of 179, of whom Philip is Chief. They are possessed of 561 Horses,
123 Cattle, 69 Sheep and 15 Pigs.**

A few key points emerge from this report. First, the 590 acresin IR 1 included the 40-acre
reserve set apart in 1861 by A.C. Elliott. Second, the district was “barren and destitute of water,”
making it difficult for O’ Reilly to select “even alimited quantity of land suitable for agricultural
purposes.”

Third, most of the good lands had already been pre-empted or purchased from the province
by settlers, with whose titles O’ Rellly was not permitted to interfere, although in O’ Reilly’ s view
those lands should not have been alienated until the interests of the Indians in the area had been
defined; in alater report dealing with the Indians at Dog Lake, O’ Reilly used Alkali Lake as his
exampleof landsthat were* arid, broken and barren with but few exceptions, and asalmost al these
have been purchased from the local Government in years gone by, there remains but very little land
of value to assign for the use of the Indians.”*# In addition, although O’ Reilly’s report did not

address the issue, other lands may have been unavailable for reserve purposes because they were

2 Peter O'Reéilly, Indian Reserve Commissioner, to Superintendent General of Indian Affairs,
November 28, 1881, NA, RG 10, vol. 3663, file 9803; British Columbia Archives and Records Service (BCARS),
B.1391 (ICC Documents, pp. 88-93). Emphasis added. The portions of the reserve descriptions set apart in bracketsare
from O'Rellly’s Minutes of Decision dated July 15, 1881 (ICC Documents, pp. 76-80).

122 Peter O'Reilly, Indian Reserve Commissioner, to Superintendent General of Indian Affairs,
December 2, 1881 (ICC Documents, p. 95).
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subject to grazing permits or haying leases for terms of five or ten yearsin favour of local ranchers
such as Bowie and Laing-Meason.'#

Fourth, the reserves defined by O’ Reilly embraced all the remaining good land in the area
not already alienated.

Finally, although IR 6 (Wycott’ s Flat) had been used asafavourite winter run for theBand's
horses, its use for other purposes hinged on the ability to supply it with water. In hisinstructions of
May 11, 1882, to the surveyors who were to define, mark, and document the reserves sketched by
him, O’ Reilly directed them to take levels for the proposed irrigation ditch from Harper's Lake to
Wycott’s Flat and to report on the feasibility and estimated cost of conveying water to the reserve.'®*

W.S. Jemmett completed the survey in 1883, including atracing showing ahay meadow on
the Indian sleigh road that the Alkali Lake people*“were accustomed to use” but which had not been
reserved for the Band.® Nothing further had come of this hay meadow, however, when the Chief
Commissioner of Lands and Works approved the field books and plots of the reserves on June 4,
1884.1%

The Alkali Lake reserves as finally surveyed increased from the 3,313 acres proposed by
O'Reilly to 3,587.5 acres (see Appendix B). Reviews of O'Rellly’s work at Alkali Lake and
elsawhere are mixed, however. According to George Shankel, O’ Reilly’ s own reports indicate that
he took “infinite pains ... to consult the Indians fully before marking out reserves, ... how he often
allowed even more than they asked for,” and how “all idea of large territorial reserves was

completely abandoned,” with “[e]very little place indicated by the Indians ... set aside.”*?” The

123 PatriciaA. Berringer, “Alkali Lake Reserves#15, #17 and #18: The History of Alkali Lake Reserves
IR #15, IR #17 and IR #18, 1861-1923,” prepared for the Alkali Lake Band, October 15, 1992, pp. 46-47 (ICC
Exhibit 3C).

124 Peter O’ Reilly, Indian Reserve Commissioner, to Messrs. Morrison & Jemmett, Surveyors of Indian
Reserves, May 11, 1882, NA, RG 10, vol. 1275 (ICC Documents, pp. 98-99).

125 PatriciaA. Berringer, “Alkali Lake Reserves#15, #17 and #18: The History of Alkali Lake Reserves
IR#15, IR#17 and IR#18, 1861-1923,” prepared for the Alkali Lake Band, October 15, 1992, p. 50 (ICC Exhibit 3C).
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127 GeorgeEdgar Shankel, “ The Development of Indian Policy in British Columbia,” unpublished doctoral
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multiplereserves set apart for the Alkali Lake Band confirm at |east the last of these remarks. Robin
Fisher isless charitable to O’ Reilly:

At Soda Creek, for example, areluctant chief was told that he had better take what
land was offered to him as the commissioner had to leave the following day.... At
Alkai Lake O'Rellly gave the Indians some land that had been left by settlers
because it was impossible to irrigate. With decisions like theseg, it is not surprising
that the provincial chief commissioner of land and works now felt that he could
approvethereservesallocated by the reserve commissioner, and the premier wasable
towriteto O’ Reilly that since he had assumed the position, “amuch fairer and more
accurate appreciation of the duties and responsibilities of the office has been
displayed.”*®

By managing to secure the approval of the Chief Commissioner of Lands and Worksto his
reserve selections throughout British Columbia, O’ Reilly succeeded in one respect in which his
predecessors had not. The Joint Commissioners had set aside 145 reserves comprising 186,704.99
acres for 5,158 Indians, or an average grant of 36.19 acres per capita. Sproat had followed by
allotting 257 reserves totalling 105,462.38 acres for 3,566 Indians, or 29.57 acres per person. Not
a single one of these reserves had been approved by 1885, and indeed 31 reserves amounting to
81,500 acres established by Sproat for 522 Indians in the Nicola Valley were not just ignored but
rejected outright. By contrast, O’ Reilly set apart 239 reserves embracing 216,840.90 acresfor 8,634

Indians, averaging 25.1 acres per person, and all were accepted.'®

Additional Reserve Selections at Alkali Lake

The Alkai Lake Band and others in the province were not satisfied with O’'Reilly’s reserve
selections, in particular the shortage of agricultural and pasture lands resulting from pre-emptions,
purchases, leases, and permits granted before Indian lands had been defined. They asked the

provincial government to provide additional land, even if it had to be purchased back from white

128 Robin Fisher, Contact and Conflict: Indian-European Relationsin British Columbia, 1774-1890, 2nd
ed. (Vancouver: UBC Press, 1992), 201.

120 Robert E. Cail, Land, Man, and the Law: The Disposal of Crown Lands in British Columbia,
1871-1913 (Vancouver: UBC Press, 1974), 222 and 224.
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settlers. Premier William Smithe balked at this request, arguing that the Indians were the
responsibility of the federal government and that the Terms of Union had not contemplated the

province providing anything other than unimproved Crown lands for reserve purposes:

The Indians at Alkali Lake, as well as at Soda and Canoe Creeks, certainly would
seem to have urgent claimsfor relief at the hands of the Dominion Government; and
| cannot but think that that Government have not fully realized their responsibilities
in respect of the Indians who are in their charge. It is manifestly wrong that the
Indians, whose guardianship the Federal Government assumed at Confederation,
should be left, in some instances, to starve, smply because the Provincia
Government cannot afford to do that which never ought to have been expected, never
asked for at their hands, that is, to purchase improved property at high prices, and
give it to the Dominion Government for Indian purposes. The Indians are a heavy
burden to the Provinceasitis. It would not be an exaggeration to say that the cost of
administration of justice is doubled to the Province on Indian account, and yet as
wards of the Dominion they contribute nothing to the Provincial Treasury. Itisquite
different however with the Federal Government in that regard. The Indiansarelarge
consumers of goods upon which heavy duties are paid to the Dominion; and if there
were no other or better reason, the fact that the Indians contribute more to the
Exchequer of the Dominion than is expended on their behalf, ought to be sufficient
toinducethe Dominion Government to make such expenditurein theinterest of their
Indian wards as the circumstances demand.... [I]t is not fair to expect that [the
Province] cantake of itssmall and inadequate revenue and purchaseimproved farms
for either the Indians or the Dominion Government.**

In fact, most settlers till considered that even O’ Reilly was too liberal in his reserve
selections, complaining that much of the allotted land remained idle, unimproved, and unfenced. An
1884 petition to the province' s Legidative Assembly requested that these “ agricultural and timber
landsbethrown opento settlers’ for improvement, cultivation, and productive use of their resources,
with the Indians “located on wild lands equally suitable for the purpose for which they require

them.”**! The provincial government continued to withhold its consent to reserves established by the

120 William Smithe, Premier of British Columbia, to Lawrence Vankoughnet, Deputy Superintendent
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Joint Commissionersand Sproat. Thedelay rankled Indian Superintendent Powell, who believed that
it undermined the Indians' trust in the good faith of the two governments, particularly since settlers

had begun disregarding the reserves and pre-empting the unconfirmed lands, to the financial gain

of the province.**?

Asfor thelndiansat Alkali Lake, Powell acknowledged on November 7, 1883, that they had

been shortchanged in terms of reserve land:

On the 14th [ September, 1883] | recrossed the Fraser and arrived at Alkali
L akethe same evening visiting Canoe and Dog Creek and arriving at Clendon by the
river trail on the 18th.

The Alkali Lake, Dog Creek and Canoe Creek tribes are poorly off, as
compared with other Indians in the Province. Their lands are unsatisfactory, and
many of them appeared discouraged; unfortunately, they can obtainliquor easily from
licensed houses in the vicinity — a fact which brings home to them additional
troubles. They complainedinall their speechesof their neglected condition, and their
inability to obtain sufficient from their lands to support themselves.... That Indians
submit to such a mode of dealing with them speaks well for their peaceful
proclivities, but the circumstance gives them increased claimsfor Justice and future
protection.**

During Powell’ svisit in 1883, Laing-Meason was appointed the first Indian agent for the area.***
Thefollowing year, recognizing the dearth of good land remaining available in the vicinity,
Deputy Superintendent General Vankoughnet on October 16, 1884, instructed O’ Rellly to lay off
reservesfor the Soda Creek, Canoe Creek, and Alkali Lake Bands*in someother locality than where
these Indians usually reside, inasmuch as the Government of British Columbiahave disposed of al

the arable land in the part of the country frequented by these Indians.” *** But in the succeeding four

1e2 Robert E. Cail, Land, Man, and the Law: The Disposal of Crown Lands in British Columbia,
1871-1913 (Vancouver: UBC Press, 1974), 214-15.

158 I.W. Powell, Indian Superintendent, to Superintendent General of Indian Affairs, November 7, 1883,
NA, RG 10, vol. 3663, file 9778, part 1 (ICC Documents, pp. 114-15).

1s4 PatriciaA. Berringer, “Alkali Lake Reserves#15, #17 and #18: The History of Alkali Lake Reserves
IR #15, IR #17 and IR #18, 1861-1923,” prepared for the Alkali Lake Band, October 15, 1992, pp. 42 and 49 (ICC
Exhibit 3C).

1% Lawrence Vankoughnet, Deputy Superintendent General of Indian Affairs, to Peter O’ Reilly, Indian
Reserve Commissioner, October 16, 1884, NA, RG 10, vol. 11007 (ICC Documents, pp. 149-50).
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years, O’ Reilly proved unable or unwilling to comply, prompting Vankoughnet on July 27, 1888,
to reissue his instruction “to select lands suitable for such purpose elsewhere and in as close
proximity to the Indian settlements [of the Soda Creek, Alkali Lake and other interior bands] as
possible” where*“land could not be had intheimmediatevicinity of Indian settlements.” ** It appears
that O’ Reilly sought to use these instructions in a “creative’” way to generate new solutions to the
shortage of Indian landsin areaslike Alkali Lake, but hiseffortswere quickly arrested by Forbes G.

Vernon, the new Chief Commissioner of Lands and Works, on February 11, 1889:

You will observe that there is no authority for the statement made in your
letter, “that in event of suitablelandsnot being obtai nablethe Reserve Commissioner
may allot blocks of land el sewhere with aview to their being afterwards disposed of
and afund created therefrom with which to purchase afarm or farms for the use of
theIndians.” Such an arrangement even if it had been agreed upon, would have been
most difficult to carry out.

Admitting that the Province is bound to provide sufficient lands for the
requirements of the Native Tribes, it cannot be reasonably contended that it isbound
to furnish Indian Tribes with improved farms....

Should the Dominion Government prefer to purchase an improved farm for
theseIndians, themost that the Provincial Government could undertake to do, would
be to refund to the Dominion Government the amount they had received from the
sale of the land, but any arrangement of this kind should only apply in the case of
ordinary country lands.

Any value the property may have acquired over thisamount would naturally
arise from the buildings erected, cultivation, ditching, &c. and from which the
Dominion Government and their wards would reap the sole benefit.*’

In 1890, Powell retired and was replaced by A.W. Vowell as Indian Superintendent**® while
O’ Rellly continued all otting reservesand real | ocating or reducing landspreviously alotted by Sproat

and the Joint Commissioners. British Columbia’ s Indians were dissatisfied, but therisk of uprising

1% Lawrence Vankoughnet, Deputy Superintendent General of Indian Affairs, to Peter O’ Reilly, Indian

Reserve Commissioner, July 27, 1888, NA, RG 10, vol. 11007 (ICC Documents, pp. 149-50).
187 F.G. Vernon, Chief Commissioner of Lands and Works, to Peter O'Reilly, Indian Reserve
Commissioner, February 11, 1889 (ICC Documents, pp. 189-91).
158 Robert E. Cail, Land, Man, and the Law: The Disposal of Crown Lands in British Columbia,
1871-1913 (Vancouver: UBC Press, 1974), 225
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that seemed so tangible in the 1870s had faded by the late 1880s when the population of the
province' s swelling settlement community, fuelled by the compl etion of therailway in 1886, finally
eclipsed the declining numbers of Indians: “[a] ccording to the census of 1880, the Indianswere still
the mgjority of atotal population of 49,459, but by 1891 the Indians constituted |ess than one-third
of atotal of 98,173."**

At Alkali Lake, the Indians became incensed when a settler named William Wright sought
to pre-empt Crown lands containing meadows that the Indians had been using. As Indian Agent

Laing-Meason reported on July 19, 1893:

When Mr. O’ Reilly laid out the Alkali Lake Reservevery few meadowswere
asked for, as only those Indians who had Cattle required hay; no sleighs or waggons
being then used by the Indiansand there being asufficiency of grassintheimmediate
neighborhood of the Reserve for their saddle horses; at present the natural grass has
all been [fed off] everywhere and hay is absol utely necessary even for saddle horses,
but every Indian family now hasits sleigh and span of horses[illegible] being stabled
during thewinter and of courserequire hay; it therefore becomes most desirable, and
a[illegible] of act of justice, that they be [allowed] to [acquire] more meadow land,;
the[illegible] settlersof thisneighborhood have hitherto [several illegiblewords] the
Indians to meadows, there attempting to pre-empt or purchase such lands [as are]
utilized by the Indians.

The meadow in question was until last year a lake, this being drained has
become a meadow which was cut [by the] Indians for the first time last year. They
have since erected fencing and buildings and were preparing to cut they hay this
summer when Mr. Wright pre-empted it; under the circumstances | beg to submit for
your consideration the possibility of effecting some arrangement with the Provincial
Government whereby that meadow could be secured to the Indians and thus avoid
what appears at present a matter likely to cause serious trouble.**

Chief August of the Alkali Lake Band appealed directly to Vowell on October 26, 1893, contending
that the “biggest and best piece of land” set apart for the Band by O’ Reilly in 1881 — Wycott’s Flat

—was of “no account to us, only for ashort timein the winter for pasture asthereis no water on it.”

180 Robin Fisher, Contact and Conflict: Indian-European Relationsin British Columbia, 1774-1890, 2nd
ed. (Vancouver: UBC Press, 1992), 200 and 202; E. Brian Titley, A Narrow Vision: Duncan Campbell Scott and the
Administration of Indian Affairsin Canada (Vancouver: UBC Press, 1986), 136-37.

140 William Laing-Meason, Indian Agent, to A.W. Vowell, Indian Superintendent, July 19, 1893 (ICC
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For thisreason, hispeople had for severa years been cutting hay on Crown meadowswherethey had

built houses and stables and had developed seven miles of road to access them. He expressed

concern that the Band would be forced to dispose of its stock should it be deprived of those

meadows, noting that, to add insult to injury, even Laing-Meason, who had apparently resigned as

Indian Agent, had staked for his own purposes one of the meadows used by the Band.**

Two dayslater, the new Indian Agent, Gomer Johns, made aspecial tripto Alkali Lake and,
with Chief August and other band members, toured the five reserves situated on Alkali Lake Creek:

[O]n four of these, there is a little meadow land, but the total crop of hay is only
about 50 Tons; — not 15 Tons as stated in August’s letter — their need of more
meadow land is evidenced by the fact that for several yearsthey have* put up” more
hay on land outside of their Reserves than on their Reserves; exclusive of the
meadow preempted by Wright the quantity of hay “put up” outside the Reservesis
about 60 Tons, but if we include that meadow — which is still in dispute as regards
thisyear’s crop —we have atotal of about 140 Tons, as against 50 Tons obtained on
the Reserves. | visited the Wright meadow and made arough estimate of the amount
of hay in the different stacks, the result being about 80 Tons; the Indians’ estimate
was much higher; 200 Tons could be obtained on this meadow if required; the
assertion in Chief August’ s letter that hisband of 200 people will starveif they lose
this meadow, is, of course nonsense, but it will certainly be a very serious loss to
them; apart from the loss of the meadow itself, the disturbance caused by the
intrusion of a white settler on a range practically enclosed by these 5 Reserves, will
be a continual source of annoyance, besides the |oss of pasturage of which hitherto
they have had a monopoly. | may here remark that the Reserves are for the most part
fenced in.

| am informed by Mr. Soues, Gov[ernment] Agent at Clinton, that Wright's
preemption is dated 8th July/93 and that he obtained L eave of Absencefor 3 months
on the 2nd October; as a matter of fact Wright has never entered into occupation of
theland asrequired by Clause 13 of the Land Act; apparently heintendsto evadethe
requirements of the act asto residence, and to hold the place asaHay Ranch the only
thing for which it is adapted....

| have strictly adhered to your instructionsin your letter of the 5th October
.. inregard to encouraging Indians in asking for more land, & c.**

141

Chief August, Alkali Lake Band, to A.W. Vowell, Indian Superintendent, October 28, 1893 (ICC

Documents, pp. 204-05).

142

Gomer Johns, Indian Agent, to A.W. Vowell, Indian Superintendent, November 17, 1893, NA, RG

10, vol. 3917, file 116524 (1CC Documents, pp. 206-11). Emphasis added.



Esketemc First Nation Inquiry — IR 15, 17, and 18 Claim 53

Vowell himself visited the Band on July 23, 1894, because of “thetrouble ... likely to occur
between the Alkali Lake Indians and awhite man named Wright who had some time ago preempted
a meadow used by these Indians for years for haying purposes.” He reported to Deputy
Superintendent General Hayter Reed on August 6:

The meadow in question is about 14 milesfrom the village in an Easterly direction,
and situated in the mountains. Formerly they claim that for the most part the present
meadow was a lake and that years ago they drained it.

At present from 100 to 160 tons of wild hay can be cut uponit and it hasbeen
their custom to cut hay there and in the winter drive their cattle there and feed them,;
they have al so for adistance of some seven miles cut asleigh road through thetimber
to enabl e them when required to haul some of the hay to other places. They have also
done some fencing around a portion of it, and have built some houses for winter use.
| may also state that when on my way to the meadow above mentioned several
smaller ones were brought to my notice where different members of the band have
for years been cutting hay. They cut on these from 3 to 40 tons asthe number of their
cattle and horses require, and claim that such facilitiesfor feeding their stock during
the winter months is an absol ute necessity, as the amount of hay possible to obtain
from their reserves is insignificant when compared with their requirements. They
have amongst them over 200 head of cattle besides many horses. When the reserves
were allotted to them in July 1881 they had but very few cattle, but as the settlement
of the surrounding country advances and their hunting grounds and earlier means of
getting alivelihood becomeimpaired, and asthey have comparatively littlecultivable
land, their chief support centresin their cattle. The Indiansrequested meto report the
circumstances above narrated and begged of me to try and secure the meadows for
them as they cannot make their living without them, etc. | told them that | would
report the matter and endeavor to procure these pieces of meadow land for them but
at the same time impressed upon them that they should not attempt to interfere with
the lawful rights of others, whiteman or Indian, and that at present the only land they
could claim was that lawfully reserved for them. They were not unreasonable, but
still kept strongly to the point that without the meadows they and their children
would be without sufficient meansfor their support. For my own part | consider that
their demands are worthy of consideration and | would strongly urge that all those
patches of meadow lands situated in the mountains which have for years been used
by them and which come under the head of “waste lands of the Crown” be reserved
to them without delay. These lands being of limited area, and isolated, are not fitted
for settlement other than by the Indians, but if not reserved may at any time by a
designing person be preempted for the purpose of extorting money from, or giving
troubleto, the nativesto whom the meadowsland may be anecessity. The Provincial
Government will, I know, raise no objection to such acourse, asitisinclined asfar
ismy experience goesto act liberally in such matters.
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| may say that the Indians have promised not to interfere with Mr. Wright
should he go to take possession, in the meantime the Chief and his people are going
to make an effort to settle the matter amicably with Mr. Wright whereby they can still
retain possession of the meadow, in which case it should be at once made an Indian
Reserve....'®

Reed concurred with this recommendation.** As Robert Cail observes, Indians across the
province were requesting additional land owing to their “awakening ... to the value of agricultural
pursuits, their increasing herds of cattle, [and] their growing reliance on irrigation”; where good
agricultural land wasavailable, O’ Reilly gaveit to them, usually “in sectionswhere ultimate conflict
with white settlers might be avoided.”** Indeed, during the summer of 1895, he set apart seven
additional reserves for the Alkali Lake Band, highlighting their remote location in his report of
September 20, 1895, with enclosed Minutes of Decision and sketches, to the province's Chief

Commissioner of Lands and Works:

The lands set apart are for the most part swamps situated on the mountain;
they produce a limited quantity of wild hay.

From the isolated position of these reserves they are not likely to interfere
with the progress of the country; there are no white settlers in the immediate
neighborhood.**

Six days later, O’ Reilly elaborated on his selectionsin aletter to Reed:

Though these Indians are already in possession of reserves allotted to them
in 1881, and which contain 5587 acres [sic],**’ they have recently complained of a
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scarcity of hay land astheir bands of cattle and horses have largely increased, and it
was with a view to supplying this want that my present visit to Alkali Lake was
undertaken.

TheChief “August” and large number of his people accompanied meto point
out their severa pieces of land which they desired to have secured to them;
Mr. Agent Bell also was present and assisted much in the selection of the seven
following locations.

No. 8 Little Spring, areserve of 480 acres, situated on the mountain about 1%2
miles northeast of Reserve No. 2.

The Indians have been in the habit of cutting hay from 20 acres of thisland,
but the area may, by alittle labor, be enlarged to double that size.

No. 9 Cludolicum situated ¥2mile northeast of Little Spring reserve contains
1400 acres. [400] acres are open swamp land from which the Indians obtain about 40
tons of good swamp hay.

No. 10 Loon Lake reserve contains 300 acres. 175 are good swamp land the
larger portion of which is used by the Indians for the purpose of obtaining hay.

No. 11 Sampsons Meadow on the banks of Alkali Lake Creek contains 800
acres of which about 200 is swamp land. The Indians state that they cut 40 tons of
hay on this meadow; they have also built ahouse and corrals where they winter their
stock during inclement weather.

No. 12 on Alkali Lake Creek, about a mile below Reserve No. 11, contains
300 acres of which 90 acresis swamp. Thereislittle natural hay on this reserve, it
can however be easily cleared of brush.

No. 13 situated seven miles east of the Indian village, contains 1400 acres,
and includes three swamps from which alarge quantity of hay is obtained. Thereis
also excellent pasturage in the vicinity, and the surrounding country iswell watered.

No. 14 Ropers Meadow contains 80 acres and is situated about 2%z miles east
of the Indian village. Although but asmall reserveit isalmost all meadow land, and
yields an abundant supply of excellent hay.

The meadow landsin all the above reserves are capable of being enlarged by
clearing with a very small amount of [illegible] labor, the Indians at present only
using those portions that are naturally free of brush; they are at too great an atitude
to admit of their being used for any other purpose.**®

With the addition of these 4,760 acres of level, thinly timbered land™ to the existing reserves of
3,587.5 acres, the Band' s holdings more than doubled to 8,347.5 acres. On September 20, 1897,
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O’ Reilly instructed surveyor E.M. Skinner to mark off thereserves,™ and by March 5, 1898, VVowell
had received the plans which he forwarded to British Columbia s Deputy Commissioner of Lands
and Works for approval and signature.™*

By thetime O’ Reilly retired as Commissioner on February 28, 1898, thetotal areaof reserve
land in the province had increased from 28,437 acres at union in 1871 to 718,568 acres, for an
average of 30.42 acres per capita. But, as Brian Titley observes, not all of the land was suited to
agricultureor grazing, itsdistribution amongthe Indianswas* extremely uneven,” and the per capita
acreages appeared more generous than they actually were because the aboriginal population had
declined to about half its 1871 level > O’ Reilly’ s duties were assumed by Vowell, but at that point
the position entailed little morethan* re-defining present reservesand all otting small areasasfishing

stations, hay meadows, and gardens.” %3

Prelude to the McKenna-M cBride Commission

Despite the efforts of the various Commissioners since 1876, British Columbia’ s Indians remained
disenchanted withthefailure of thefederal and provincial governmentsto recognizetheir aboriginal
title, to compensate them for its extinguishment, and to protect their reserve lands from
encroachment by settlers.™ In 1906, the Cowichan Indians sent a delegation to England to voice

their concerns directly to King Edward."*® But as British Columbia continued to prosper and grow,

150 Peter O'Reilly, Indian Reserve Commissioner, to E.M. Skinner, Indian Reserves Surveyor,
September 20, 1897 (1CC Documents, p. 228).

1 A.W. Vowell, Indian Superintendent, to Deputy Commissioner of Lands and Works, March 5, 1898
(ICC Documents, p. 229).

152 E. Brian Titley, A Narrow Vision: Duncan Campbell Scott and the Administration of Indian Affairs
in Canada (Vancouver: UBC Press, 1986), 137.

158 Robert E. Cail, Land, Man, and the Law: The Disposal of Crown Lands in British Columbia,
1871-1913 (Vancouver: UBC Press, 1974), 227.

154 George Edgar Shankel, “ The Development of Indian Policy in British Columbia,” unpublished doctoral
thesis, University of Washington, August 1, 1945, p. 193; E. Brian Titley, A Narrow Vision: Duncan Campbell Scott
and the Administration of Indian Affairsin Canada (Vancouver: UBC Press, 1986), 139.

155 GeorgeEdgar Shankel, “ The Development of Indian Policy in British Columbia,” unpublished doctoral
thesis, University of Washington, August 1, 1945, p. 193.



Esketemc First Nation Inquiry — IR 15, 17, and 18 Claim 57

Indian reserves came to be viewed more and more by politiciansin Victoria—and somein Ottawa,
including Superintendent General Frank Oliver —asa“nuisance” and a* hindrance to devel opment”
since they were “too large for their owners, occupied some of the best agricultural land, and were
rarely utilized to advantage.” **°

In 1907, the province' sreversionary interest in reservelandstook on added significance. The
federal government had received an offer from the Grand Trunk Pacific and Devel opment Company
for 13,519 acres of the Tsimpsean reserve near Metlakatla to be used for arailway terminus. The
federal government asked British Columbia to waive its reversionary interest so that the project
could proceed and the province's development would not be impeded. The province, however,
denied the federal government’ s power to lease or transfer reserve lands, arguing that any lands so
dealt with became the absolute property of the province. Canada contended that, if the province
insisted on asserting its reversionary interest, no band would ever surrender land, and this would
operate to the province's detriment. Although the federal government had formerly opposed the
disposition of reserve lands, even if beyond the Indians' requirements, the rapid growth of western
Canadaduring the Laurier years under Minister of the Interior Clifford Sifton had led to this policy
being relaxed in the interests of development, particularly where revenues from such surrenders
might reduce the cost of administering Indian affairs. In other parts of Canada, “ excess lands were
being sold annually.”*’” Ultimately, “[w]hen British Columbia refused to abandon or sell its
reversionary interest, Canada proceeded unilaterally with the surrender and sale.”**® The dispute
lingered for severa years and, with both sides angling towards litigation, the province’s Chief

Commissioner of Lands and Works, R.G. Tatlow, informed Vowell in early 1908:

Owing to the unsatisfactory state of affairs between the Dominion and the Province
inrelation to the question of Indian Reserves, the Executive considersit inadvisable
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in the meantime to make further allotments, but will be prepared to consider any
application by the Department for the purchase, or deal with suitable exchanges.™®

Receiving this message was one of Vowell’ slast official acts. By 1909 he was 68 years old and felt
hewas*“ not equal to anything bordering on rough trips or exposure.”*® Upon hisretirement in 1910,
his two roles as Indian Superintendent and Reserve Commissioner were abolished.'*

In 1909, the British Columbia government actively sought to reduce the reserve holdings of
the Skeena Indians near Prince Rupert.'®? Predictably, this step led to agitation by the Indians to
protect their rights, and they gained an ally with the creation of the Friends of the Indians of British
Columbia, an organization of whites who sought to assist Indians in the settlement of their land
claims.’®® Aspreviousprovincial leaders had done before him, Premier Richard M cBride denied the
existence of aboriginal title, and British Columbia referred to the province's Supreme Court
“guestionsinvolving adenial of thetitle claim of the Indians.”*** In response, a delegation of three
Indians, representing 20 tribes, petitioned the King to have the question submitted to the Judicial

Committee of the Privy Council .
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Aboriginal activism continued to escalate in 1910. Both the Friends of the Indians and the
Indiansthemsel vesapproached M cBridebut againwererebuffed. PrimeMinister Sir Wilfrid Laurier
visited British Columbia that summer and met with contingents of Indians at Prince Rupert and
Kamloops, where he stated that “the only way to settle this question that you have agitated for years
isby adecision of the Judicial Committee, and | will take stepsto help you.” ** In the meantime, the
1909 petition to the imperial government for relief from the Privy Council was referred by Britain
back to Canada, where the Department of Justice recommended commencing judicial proceedings.
The federal government opened negotiations with the province on the form of a reference to the
Supreme Court of Canada, and succeeded in formulating ten questions — three dealing with Indian
title, and seven with the size of reserves. Although the questions had been tentatively approved by
Canada's Deputy Attorney General, by counsel for British Columbia, and by Arthur O’ Meara, a
lawyer acting for some of the province's bands, McBride stubbornly refused to proceed with the
reference unless the three title questions were omitted, insisting that, “so long as he headed the
government of the province, the Indians had no title to the public lands of British Columbia.”*¢’

With the province not willing to participate in ajudicial reference, the Laurier government
considered other means of having the matter brought before the courts. On two occasionsiit passed
amendments to the Indian Act to permit it to bring proceedings in the Exchequer Court to test the
title claim on behalf of the Indians against a provincia grantee or licensee. The first amendment,
enacted on May 4, 1910, as section 37A, stated:

37A. If the possession of any lands reserved or claimed to be reserved for
the Indiansiswithheld, or if any such landsare adversely occupied or claimed by any
person, or if any trespassis committed thereon, the possession may be recovered for
the Indians, or the conflicting claims may be adjudged and determined, or damages
may be recovered, in an action at the suit of His Majesty on behalf of the Indians, or
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On May 19, 1911, thefirst subsection was amended to read as follows, with the changes shown in

italics:

of theband or tribe of Indians claiming possession or entitled to the declaration, relief
or damages claimed.

2. The Exchequer Court of Canada shall have jurisdiction to hear and
determine any such action.

3. Any such action may be instituted by information of the Attorney
General of Canada upon the instructions of the Superintendent General of Indian
Affairs.

4. Nothing in this section shall impair, abridge or in anywise affect any
existing remedy or mode of procedure provided for cases, or any of them, to which
this section applies.*®

37A. If the possession of any lands reserved or claimed to be reserved for the
Indians, or of any lands of which the Indians or any Indian or any band or tribe of
Indians claim the possession or any right of possession, iswithheld, or if any such
lands are adversely occupied or claimed by any person, or if any trespass is
committed thereon, the possession may be recovered for the Indians or Indian or
band or tribe of Indians, or the conflicting claims may be adjudged and determined
or damages may be recovered in an action at the suit of His Mgjesty on behalf of the
Indians or of the band or tribe of Indians entitled to or claiming the possession or
right of possession or entitled to or claiming the declaration, relief or damages.*®®

Unable to reach a negotiated settlement with the province, and uncertain whether it could

force the British Columbiagovernment into court, the federal government announced on May 11,

1911, followed by an Order in Council to the same effect on May 17, that it intended to commence

168

169

Indian Act, RSC 1906, c. 81, as amended by An Act to amend the Indian Act, SC 1910, c. 28, s. 1.

Indian Act, RSC 1906, c. 81, asamended by An Act to amend the Indian Act, SC 1910, c. 28, s. 1, and

by An Act to amend the Indian Act, SC 1911, c. 14, s. 4.

170

P.D. McTavish, Chairman, to Governor General of Canadain Council, “Memorial of the Conference

of Friends of the Indians of British Columbia,” November 4, 1912, NA, RG 10, vol. 11047, file 33/General, part 6.



Esketemc First Nation Inquiry — IR 15, 17, and 18 Claim 61

atest case againgt a provincial grantee or licensee under its new legislative amendments.*”* But
politics intervened. In the autumn of 1911, the Laurier government fell to the new Conservative
administration of Robert Borden, which decided to reopen negotiations on all aspects of the Indian

question'’

but in particular on three critical issues: reserve size, the reversionary interest, and
aboriginal title.*”® Borden appointed J.A.J. McK ennato investigate the Indians’ land claims and to
“represent the government of Canada in negotiating with the government of British Columbia a
settlement of such questions.”*"* M cK ennaquickly learned that the question of aboriginal titlecould
not then be settled or litigated because McBride, fearing that the public interest would be injured if
the courts threw doubt on the validity of land titlesin the province, continued to refuse to negotiate
or topermit ajudicial reference.'” The Premier considered that the Indiansheld no beneficial interest
in their lands but a mere right of use and occupancy that reverted unburdened to the province
“whenever the Indian right to any such lands or to any portion or portions thereof became
extinguished through surrender, or cessation of use or occupation, or diminishment of numbers.”*"®

Accordingly, McKenna decided to drop that issue and to focus instead on the other two:

His visits to Indians throughout British Columbia and his studies of the historical
background of the difficulty led him to state in his report of October 26, 1912, that
one of the greatest sources of dissatisfaction among the Indians was the provincial
interest in their lands stemming from the 1875-76 Agreement [creating the Indian
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Reserve Commission]. Asthelndians|earned moreof the settler’ slawsthey realized
that the tenure to their lands in the right of the Dominion was considerably less
secure in British Columbia than elsewhere in Canada. In contrasting the treatment
they had received by the two governments since 1871, it was apparent to the Indians
that British Columbiahad displayed much less sympathy with their claims than had
the Dominion. Consequently, theinsecurity by which the Dominion held thereserve
lands distressed them greatly.*”

Withregardtoreservesize, McKennanoted that the per capitaaveragefor all Indiansin theprovince
was about 33 acres, but he observed “avery striking inequality of allotment, the per capitaallotment
in one Indian Agency being under two acres, in another over one hundred and eighty four ... apart
atogether from difference in values of lands allotted.”*”®

Toresolvetheimpasse, M cK ennaproposed aRoyal Commission made up of representatives
from both governmentsto addressthetwo problemsof reserveacreageand reversionary interest. “To
this proposal M cBride was amenable, and the McK enna-M cBride Agreement, which laid down the

terms of reference for the commission, was drawn up on September 24, 1912.”

THE MCKENNA-MCBRIDE COMMISSION
Terms of Reference
The terms of the McKenna-McBride Commission are central to this inquiry, and therefore it is

essentia to set them out in full:

Whereasit is desirable to settle all differences between the Governments of
the Dominion and the Provincerespecting Indian landsand Indian Affairsgenerally
inthe Province of British Columbia, theref orethe parties above named, have, subject
to the approval of the Governments of the Dominion and of the Province, agreed
upon the following proposals as a final adjustment of all matters relating to Indian
Affairsin the Province of British Columbia: —
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1. A Commission shall be appointed as follows: Two Commissioners
shall be named by the Dominion and two by the Province. The four Commissioners
so named shall select afifth Commissioner, who shall be the Chairman of the Board.

2. The Commission so appointed shall have power to adjust theacreage
of Indian Reserves in British Columbia in the following manner:

@ At such places as the Commissioners are satisfied that more land is
included in any particular Reserve asnow defined than isreasonably required for the
use of the Indians of that tribe or locality, the Reserve shall, with the consent of the
Indians, as required by the Indian Act, be reduced to such acreage as the
Commissioners think reasonably sufficient for the purposes of such Indians.

(b) At any place at which the Commissioners shall determine that an
insufficient quantity of land has been set aside for the use of the Indians of that
locality, the Commissioners shall fix the quantity that ought to be added for the use
of such Indians. And they may set aside land for any Band of Indians for whom land
has not already been reserved.

3. The Province shall take all such steps as are necessary to legally
reservethe additional |andswhich the Commissioners shall apportion to any body of
Indians in pursuance of the powers above set out.

4. Thelandswhichthe Commissionersshall determineare not necessary
for the use of the Indians shall be subdivided and sold by the Province at public
auction.

5. Thenet proceedsof all such salesshall bedivided equally betweenthe
Province and the Dominion, and al moneys received by the Dominion under this
Clause shall be held or used by the Dominion for the benefit of the Indians of British
Columbia.

6. All expenses in connection with the Commission shall be shared by
the Province and Dominion in equal proportions.

7. The lands comprised in the Reserves as finally fixed by the
Commissioners aforesaid shall be conveyed by the Province to the Dominion with
full power to the Dominion to deal with the said lands in such manner as they may
deem best suited for the purposes of the Indians, including aright to sell the said
lands and fund or use the proceeds for the benefit of the Indians, subject only to a
condition that in the event of any Indian tribe or band in British Columbia at some
future time becoming extinct, then any lands within the territorial boundaries of the
Province which have been conveyed to the Dominion as aforesaid for such tribe or
band, and not sold or disposed of as hereinbefore mentioned, or any unexpended
funds being the proceeds of any Indian Reserve in the Province of British Columbia,
shall be conveyed or repaid to the Province.

8. Until the final report of the Commission is made, the Province shall
withhold from pre-emption or saleany lands over which they have adisposing power
and which have been heretofore applied for by the Dominion as additional Indian
Reserves or which may during the sitting of the Commission, be specified by the
Commissioners as lands which should be reserved for Indians. If during the period
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prior to the Commissioners making their final report it shall be ascertained by either
Government that any lands being part of an Indian Reserve are required for right-of-
way or other railway purposes, or for any Dominion or Provincial or Municipal
Public Work or purpose, the matter shall bereferred to the Commissionerswho shall
thereupon dispose of the question by an Interim Report, and each Government shall
thereupon do everything necessary to carry the recommendations of the
Commissionersinto effect.'*

By clause 2 of the agreement, the Commissioners were to add to or reduce reserve allotments, or
indeed set apart land for bandswithout any reserves, to reflect the Indians' reasonabl e requirements;
under sub-clause (a), reductions were to be carried out “with the consent of the Indians, asrequired
by the Indian Act,” a significant departure from the proclamation of December 23, 1876, that had
permitted the Joint Reserve Commissioners as well as Sproat and O'Rellly to reduce reserves
without obtaining surrenders. Just assignificantly, clause 7 extinguished the province sreversionary
interest “except in those rare cases where the Indians became extinct,” leaving the federal
government “free to deal with Indian land as it deemed best.”*®

The agreement and McKenna's report of October 26, 1912, were considered by the federal
Privy Council on November 27, 1912. It adopted the recommendation of the Minister of Justicethat,
because the Crown’ s statutory authority to constitute the proposed commission wasto be found in

the Inquiries Act,

the approval of the agreement should be subject to afurther provision which should
be accepted by the Government of British Columbia before the agreement can
become effective providing that notwithstanding anything in the agreement
contained the acts and proceedings of the Commission shall be subject to the
approval of the two Governments, and that the Governments agree to consider
favourably the reports, whether final or interim, of the Commission with aview to
give effect, as far as reasonably may be, to the acts, proceedings and
recommendations of the Commission, and to take all such steps and proceedings as

180 “Memorandum of an Agreement arrived at between J.A.J. M cK enna, Special Commissioner appointed
by the Dominion Government to investigate the condition of Indian Affairsin British Columbia, and the Honourable Sir
Richard McBride, as Premier of the Province of British Columbia,” September 24, 1912 (ICC Documents, pp. 238-45).
Emphasis added.

181 GeorgeEdgar Shankel, “ The Development of Indian Policy in British Columbia,” unpublished doctoral
thesis, University of Washington, August 1, 1945, p. 224.
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maly be reasonably necessary with the object of carrying into execution the settlement
provided for by the agreement in accordance with its true intent and purpose.’#?

British Columbia sExecutive Council approved the agreement, subject to the samerecommendation,
on December 31, 1912.'%

On March 31, 1913, the federal government selected McKenna and N.W. White of Nova
Scotia as its appointees to the Roya Commission, and the province chose J.P. Shaw, the MLA for
Shuswap, and D.H. Macdowall of Victoria. Former Saskatchewan Chief Justice E.L. Wetmore was
named chairman, and, on April 23, 1913, the Royal Commission wasformally constituted by |etters
patent.® J.G.H. Bergeron was appointed as the Royal Commission’s first secretary and solicitor,
assisted by C.H. Gibbons.*®

The following month, in aresolution dated May 20, 1913, directed to both the federal and
provincia governments, the Commissionersanticipated “that many mattersand questionsextraneous
to the agreement will be brought before the Commission,” and expressed awillingnessto undertake

alarger role than that set out:

BEITRESOLVED that it beintimated to the Governments of the Dominion and
the Province that if they so desire and instruct the Commission, the Board will be
pleased to deal withall such questionsand mattersand report, submitting suggestions
asto the action to be taken and the policy followed.*®

By Order in Council PC 1401, however, thefederal government limited the Commissionto theterms
of reference set forth in the McKenna-McBride Agreement, although the government stated its

willingness to receive a genera report from the Commission on “Indian conditions and progress”:

182 Order in Council PC 3277 (Canada), November 27, 1912 (ICC Documents, pp. 249-50).
1e3 Order in Council 1341 (British Columbia), December 31, 1912 (ICC Documents, pp. 254-55).

1a4 Robert E. Cail, Land, Man, and the Law: The Disposal of Crown Lands in British Columbia,
1871-1913 (Vancouver: UBC Press, 1974), 235.

185 Report of the Royal Commission on Indian Affairs for the Province of British Columbia (Victoria:
Acme Press, Limited, 1916), 18.

186 Minutes of ameeting of the Royal Commission on Indian Affairsin British Columbia, May 20, 1913
(ICC Documents, pp. 258-59).
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The Minister observes that it is clear that the agreement between the
representatives of the Province of British Columbia and the Dominion does not
contemplateaninvestigation and settlement of mattersappertainingto general Indian
policy in British Columbia. It is confined to matters affecting Indian lands which
require adjustment between the parties.

The Minister is of the opinion that it would be inadvisable to burden the
Commission with the investigation of all matters that might be brought to their
attention by Indians, many of which would be of slight importance not affecting the
relations of thetwo Governments. Unlessgreat care weretaken misconception might
arise in the minds of the Indians asto the action of the Commission if authorized to
make a general investigation; the Commission having power to deal finally with all
matter s mentioned in the agreement subject to the approval of the two Governments,
but having only instructions to report and make suggestions as to other matters.

TheMuinister submitsthat the Commissionwould, however, duringitssittings
in different districts of the Province obtain valuable information as to Indian
conditions and progress and would probably form distinct opinions on these points
and on the future policy which should be adopted by the Dominion Government
towards the Indians of British Columbia

The Minister, therefore, recommends that the Commission be restricted in
action to the terms of the agreement but that the Commission be informed that this
Government would be prepared to receive a general report on the condition of the
Indians with suggestions asto the future policy and administration of Indian Affairs
inthe Province of British Columbia, the Indiansbeing distinctly advised concerning
the scope of the enquiry under the agreement and that the Commission will merely
convey to the Government theviews of the Indiansrespecting any mattersextraneous
to the agreement brought to their attention.*®’

The Aboriginal Title Issue

Strictly speaking, issues based on aboriginal title fall outside the Specific Claims Policy and thus

beyond the mandate of the Indian Claims Commission. However, when the McKenna-McBride

Commission conducted its investigations into the reserve requirements of British Columbia’'s

aboriginal population, the province's Indians concurrently agitated to have their aboriginal title

claims heard, arguing that the two issues were inextricably interwoven. For thisreason, it becomes

necessary for us to consider briefly the nature of the claims being made at that time and their

relationship to the work of the Royal Commission.
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During the summers of 1913 through 1915, the Commissioners visited all of British
Columbia’ s bands and reserves, explained their objectives, powers, and the restrictionsimposed on
them, heard the views of the Indians “on all matters connected with the work of the Commission,”
and, unless the Indians declined to be sworn, examined them under oath. “They also found time to
listen to white farmers, municipa governments, railway companies, and other organizations that
coveted Indian land.” *¥8 The Commissionersweretypically accompanied and assisted by the district
inspectors and Indian agents of the respective agencies, “who provided local knowledge of persons
and places.”*®

Thelndianswerenever entirely satisfied with the Commission’ stermsof reference, however.
In a statement dated January 22, 1913, the Nishga Tribe applauded the agreement for resolving in
large measure British Columbia sreversionary claim to reserve lands, since “[t]hey could now feel
secure on their lands, a security never before possible.”**® But the agreement as a whole remained
unacceptable to them because of its apparent intent to finally adjust all differences between Canada
and British Columbia respecting Indian lands and Indian affairs generally in the province. The
Nishga were not prepared to concede that the two governments had power “by the agreement in
guestion or any other agreement to dispose of the so-called Reserves or any other lands of British
Columbia, until the territory of each nation or tribe has been purchased by the Crown, as required
by the Proclamation of [1763].” They denied thevalidity of every transaction by whichtheprovincial
government had purported, over thelndians' oral and written protests and without surrender of their
interests, to sell large tracts of lands claimed by them. More to the point, although they claimed the
right to be compensated for those portionsof their territory that they agreed to surrender, they further
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asserted the right to reserve for their own use and benefit other parts of their territory, including
much of the land the province had already purported to sell.'** In a separate petition dated May 20,
1913, the Indian Rights Association of British Columbia adopted a resolution questioning the
impartiality of the Royal Commission and recommending that each band challenge the Commission
to first settle the “fundamental question” of title to unsurrendered lands before dealing with the

rearrangement of reserves.'*?

Despite being asked on many occasions to consider aboriginal title,
however, the Commissioners refused to do so because the issue was beyond the scope of their
mandate.'*

In response to the Nishga statement, which had been referred to him by Minister of the
Interior W.J. Roche, Minister of Justice Charles J. Doherty on December 17, 1913, questioned
whether the Royal Proclamation of 1763, issued at “atime ... long antecedent to the colonization,
or even, it may be said, the discovery of British Columbia,” related at all to the Indians of the
province. He also doubted whether the Judicial Committee of Britain's Privy Council would be
prepared to entertain the Indians' claim since the new amendments to the Indian Act furnished a
remedy availablewithin Canada sown judicial system. However, given therecital inthe McKenna-
McBride Agreement that its terms were to form the basis of the “final adjustment of all matters
relating to Indian affairs in the province,” Doherty considered that, depending on the policy the

government choseto pursue, ajudicial referencedealing with aboriginal titlemight beinappropriate:

Theagreement, whileit providesfor the ascertainment of the variousIndian reserves
and the disposal thereof, or confirmation of thetitlesin the manner therein provided,
makes no reference to the aboriginal title, and it may be considered that it would be
incompatible with the intention of the agreement that the Dominion should maintain
the cause of the Indians in respect of the aborigina title, seeing that this title is
ignored by the agreement and that the proposals or stipulations of the agreement are

1ot W.J. Lincoln, Chairman, “ Statement of the NishgaNation or Tribeof Indians,” January 22, 1913, NA,
RG 10, vol. 7150, file 901/3-8-1, part 1; E. Brian Titley, A Narrow Vision: Duncan Campbell Scott and the
Administration of Indian Affairsin Canada (Vancouver: UBC Press, 1986), 141-42.

1e2 Andrew Paull, Recording Secretary, and C.M. Tate, General Secretary, Indian Rights Association of
British Columbia, to unidentified recipient, May 20, 1913, NA, RG 10, vol. 11047, file 33/General, part 6.
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declared to have been agreed upon as a final adjustment of all matters relating to
Indian affairsin the province.

| think, therefore, that the policy of the Government in relation to the matter
isapreliminary question to be determined. If the Government proposes to maintain
the claim of the Indians, it would be advisable to institute proceedings in a proper
case under the statute to which | have referred, and the case could then be carried if
necessary on appeal to the Judicial Committee with the advantage of the opinions of
thelocal courtsasin ordinary cases. If the Government do not propose to uphold the
claim, | think that the inadvisability of making any reference of this petition should
be represented to the Colonia Office; and the Indians would in consequence
presumably be left without any intervention or support from this Government, and
infaceof thedeliberate opposition of the Government of British Columbia, to pursue
such legal remedies on their own behalf and at their own expense asthe very meagre
prospects of the situation might afford.

Upon the merits | think the Indian claim is avery doubtful one, but | am not
prepared to say that it is not without sufficient foundation to justify consideration by
the courts.**

It wasat about thistimethat Duncan Campbell Scott becamethe new Deputy Superintendent
General of Indian Affairs, and his involvement shaped the course of dealings with the Indians in
British Columbiafor thefollowing 20 years. One of thefirst questionsfacing him was the matter of
aboriginal title as formulated in the Nishga petition, and he found two main difficulties that had
prevented the issue from being litigated: British Columbia's refusal to consent to a stated case
including any referenceto Indian title, and the uncertainty asto the extent of compensation to which
the Indians might be entitled should they be successful and the Crown decided to proceed with
extinguishing their title. Based on earlier decisionsof the Privy Council that had described the Indian
interest in land as “a personal usufructuary right dependent upon the good-will of the Sovereign,”
he proposed a reference to the Exchequer Court assuming that the Indian claim to compensation

should contemplate only the value of land in its unimproved state:

It follows that the Indian title, when acknowledged by the Crown, cannot be
separated from what the Crown elects to grant. In appraising the Indian title we

lod Charles J. Doherty, Minister of Justice, to W.J. Roche, Minister of the Interior, December 17, 1913,
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petition submitted to Parliament in June 1926 (Ottawa: Queen’s Printer, 1927), 242.
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should go back to the time when the lands were a wilderness, when we find awild
people upon an unimproved estate. The Indian title cannot increase in value with
civilized development; cession of Indian territory hasaways preceded the settlement
of the country and whatever has been granted for the transfer has represented the
good-will of the Crown, not theintrinsic value of the land at the time of the cession,
and assuredly not the value enhanced by the activities of awhite population. From
the earliest times this beneficia interest has ever been appraised by the Crown, the
Indians accepting what was offered, with upon occasion, dlight alterationsin terms
previoudly fixed by the Crown. It isoptional when, if at all, the Crown may proceed
to extinguish the Indiantitle, and, therefore, if it isdecided that the Indians of British
Columbia have atitle of this nature there can be no claim for deferred benefit from
the Crown.

| would, therefore, proposethat the claim bereferred to the Exchequer Court,
with right of appeal to the Privy Council upon the following conditions. —

1. That the Indians of British Columbia, shall by their Chiefs or
representatives, in abinding way, agreeif the Court, or on appeal, the Privy Council
decides that they have a title to lands of the Province, to surrender such title,
receiving from the Dominion benefits to be granted for extinguishment of title in
accordance with past usage of the Crown in satisfying the Indian clam to
unsurrendered territories, and to accept the finding of the Royal Commission on
Indian Affairsin British Columbia, asapproved by the Governmentsof theDominion
and the Province as a full allotment of Reserve lands to be administered for their
benefit as part of the compensation.

2. That the Province of British Columbia by granting the said reserves as
approved shall beheldto have satisfied all claimsof the Indiansagainst the Province.

That the remaining considerations shall be provided and the cost thereof
borne by the Government of the Dominion of Canada.

3. That the Government of British Columbiashall berepresented by counsel,
that thendiansshall berepresented by counsel nominated and paid by the Dominion.

4. That, in the event of the Courts or the Privy Council deciding that the
Indians have no title in the lands of the Province of British Columbia, the policy of
the Dominion towards the Indians shall be governed by consideration of their
interests and future devel opment.*

Scott’s proposal was adopted by Order in Council on June 20, 1914.*° It immediately became

contentious because clause 1, if approved by the Indians, would have required them to accept the

1o Duncan C. Scott, Deputy Superintendent General of Indian Affairs, to Superintendent General of Indian

Affairs, March 11, 1914.
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Esketemc First Nation Inquiry — IR 15, 17, and 18 Claim 71

extinguishment of their aboriginal title aswell as the reserve alocations prescribed for them by the
Royal Commission.

The Indiansrejected Canada’ s offer, reasoning that it did not make sense for them to accept
thefirst condition without some sort of guarantee that they would receive sufficient land to satisfy
al their requirements. As the Indian Rights Association of British Columbia wrote in a letter to

Roche:

[W]econsider it unreasonabl e that we should be asked to agree to the findings of the
Royal Commission when we have no ideawhat their findings will be or whether the
same will be satisfactory to us. We cannot agree to a thing we know nothing about.
We do not careto jump in the dark. We are anxious that no mistakes be made which
may in future years bring trouble to us or to our children.**’

Thelndiansalso contended that their progresswould not be aided by addingtotheir reserves*” second
rate mountain pasture” or land without sufficient water to permit irrigation. Asfor Scott’s condition
that they be prepared to surrender any title the courts or the Privy Council might concludethey held,
they expressed their willingness to do so, provided they were afforded the opportunity, which they
claimed as their right, to choose the kind of treaty to which they would agree.'®

The Nishga issued a statement on December 4, 1914, in which they too rejected the
conditions proposed by Scott. They expressed concern that the promised appeal to the Privy Council
might be construed as relating to the Canadian Privy Council rather than its imperial counterpart.
They also sought assurancethat, if the matter wasfirst heard by a Canadian court, the Indianswould
be accorded the necessary standing and the province would be bound by the court’ s decision. Like
the Indian Rights Association, they were wary of binding themselves in advance to the findings of
the McKenna-McBride Commission without knowing what those findings would be, particularly

whenthe Commission’ stermsof reference apparently limitedit to all otting undisposed Crown lands

1o7 Indian Rights Association of British Columbiato W.J. Roche, Minister of the Interior, February 27,
1915, NA, RG 10, vol. 11047, file 33/General, part 6.

108 Indian Rights Association of British Columbiato W.J. Roche, Minister of the Interior, February 27,
1915, NA, RG 10, vol. 11047, file 33/General, part 6.
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and did not permit it to restore lands wrongly alienated by the province. In closing, the Nishga
submitted the following proposal for consideration by Canadaand other bandsin British Columbia:

That when the findings of the Royal Commission are known, each Tribe that may
consider such findingsinsufficient shall have opportunity of making application for
additional lands to be reserved for the use and benefit of the Tribe for reasonsto be
stated in such application, and every such application which cannot be dealt with by
conference between the Tribe and the two Governments shall be decided by His
Majesty’ sImperial Minister, the Secretary of State for the Colonies, in pursuance of
the principal embodied in Article 13 of the “ Terms of Union.” %

Ultimately, Scott referred the Nishga proposals to the Department of Justice for itsopinion,
and, on April 26, 1915, Deputy Minister E.L. Newcombe replied:

| am disposed to think that the agreement between the two Governmentsisintended
to provide for the final delimitation of the reserves at the hands of the existing
Commission, and that it would be inconsistent with the agreement to undertake for
areview by the Colonial Secretary. Therefore, | think that the Government cannot be
advised to agree to this unless with the consent of British Columbia It may be
observed moreover, that by the 13th Article of the “Terms of Union” with British
Columbia, it is only in case of disagreement between the two Governments
respecting the area of tracts of land to be granted to the Indians, that the matter isto
be referred for the decision of the Secretary of State for the Colonies. That Article,
therefore, does not contemplate an appeal as against the agreement of the two
Governments.”®

With that, the June 20, 1914, offer died on the table. As George Shankel comments, the
conditions imposed by Scott were unacceptabl e to the Indians, and so, in effect, “the Province was
fully satisfied and protected against any further claims and the Dominion Government saved with

fair certainty from any possibility of a troublesome court case.”?*

1o W.J. Lincoln, “ Statement of the Nishga Nation or Tribe of Indians,” December 4, 1914, NA, RG 10,
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The Royal Commission at Alkali Lake

In preparation for the Roya Commission’s visit to the Williams Lake Agency, Commission
Secretary J.G.H. Bergeron wroteto Indian Agent I saac Ogden on December 19, 1913, to request that
he compile and forward alist of the reserves in the agency and the means by which they could be
reached by water, railway, or roads.?> Ogden responded on January 27, 1914, providing in addition
brief descriptions of the reserves and the manner in which contact could be made by telephone and
telegraph.® He later prepared statistical returns for the agency setting forth population figures;
cultivation acreagesand production; extent of landhol dings, improvements, and fencing; inventories
of livestock and poultry; values of real and personal property; and sources and value of income.®*

In summarizing the desires of the Alkali Lake people on May 22, 1914, he stated:

The Alkali Lake Indianswish to get land between their reserves, some of the
reserves are close to each other, and what they wish is to have this land which is
[ Government] land joined to theirs and given to them.

The population of the band is 198, mostly all their land is not much use.*®

With this background information in hand, the M cK enna-M cBride Commission wasfinally
ready to visit the Alkali Lake Band. By this point, Wetmore had retired and been replaced by White
as chairman, with Sanmarez Carmichael succeeding White as a federal appointee.””® When the
Commissioners convened the session on July 10, 1914, they werewel comed by Chief Samson who,
in hisintroductory remarks, noted the Band’ s shortagesof cultivated lands, hay meadows, and water
for irrigation. Upon being sworn, the Chief testified regarding each of the Band's 14 existing

22 J.G.H. Bergeron, Secretary, Royal Commission on Indian Affairsin British Columbia, to I saac Ogden,
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25 Isaac Ogden, Indian Agent, WilliamsLake Agency, to J.G.H. Bergeron, Secretary, Royal Commission
on Indian Affairsin British Columbia, May 22, 1914, NA, RG 10, vol. 11020, file 512B (ICC Documents, p. 281).

26 Report of the Royal Commission on Indian Affairs for the Province of British Columbia (Victoria:
Acme Press, Limited, 1916), 19.
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reserves, noting that the Band was using al the good land it had at the time and that it had no room
for expansion and growth. He added that the Band had about 350 horses and 100 cattle—down from
the 561 horses and 123 cattle reported by Commissioner O’ Reilly in 1881. To service this stock,
band members had come to depend on Crown hay meadows — at that time, unsurveyed and
unoccupied by white settlers—to supplement what they could produce on their reserves because the
reserveswere, inthewordsof researcher PatriciaBerringer, “for the most part, marginal agricultural
lands, incapable of supporting sustained yields or intensive use.”?*’ Chief Samson’s evidence is
summarized in Appendix C of this report.

Following the Chief’ s testimony, the Commissioners examined 11 other members of the
Band — Jimmy Decker, Tommy Johnson, Napoleon Bullem, August Martin, Charlie Spahan, Old
Dick Johnson, Jimmy Spahan, David Dan, Billy Chelchel, Scolt, and Little Dick — regarding the
locations of landsthey used outside the reserves, the period during which they had used those lands,
the purposes to which they put the lands, the quantity of livestock they owned, the quantity of hay
they were able to cut on the lands, the presence of timber on the lands, the extent to which they had
cleared, cultivated, irrigated, and erected improvements on the lands, and the area of additional
reserve land for which they were applying. The Commissioners also received applications for
additional land on behalf of four other band members who did not testify — Alex Kaleste, Bob
Johnson, Louis Kaleste, and Antoine Spahan — and, on behalf of the Band as awhole, applications
for large parcels of timber and pasture land that would also serveto link several of the Band’' s small
disconnected holdings.*® The 17 individual applications were numbered 9 through 24, with the
Band’ sapplicationfor 3,992 acresof pastureland assigned number 24A. Theland withinapplication
24A eventually became IR 18, and Jimmy Decker’ s application 9 for 480 acres became IR 15. The
combined applications of Old Dick Johnson (15), Tommy Johnson (17), David Dan (18), and Louis
Kaleste (22), totalling 1,120 acres, became IR 17, and applications 10 (Alex Kaleste), 16 (Jimmy
Spahan), and 23 (Antoine Spahan) became IR 16 (39 acres), 11A (131 acres), and 9A (250 acres),

207 PatriciaA. Berringer, “Alkali Lake Reserves #15, #17 and #18: The History of Alkali Lake Reserves
IR#15, IR#17 and IR #18, 1861-1923,” prepared for the Alkali Lake Band, October 15, 1992, p. 93 (ICC Exhibit 3C).

28 PatriciaA. Berringer, “Alkali Lake Reserves#15, #17 and #18: The History of Alkali Lake Reserves
IR#15, IR#17 and IR #18, 1861-1923,” prepared for the Alkali Lake Band, October 15, 1992, p. 59 (ICC Exhibit 3C).
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respectively.”® The applications and the evidence of band members regarding them are summarized
in Appendix D of this report.

At the close of the hearing, the Commissioners directed Indian Agent Ogden to meet with
the applicants to obtain full descriptions of the desired lands for the purpose of better identifying
themtothe provincial authoritiesand determining whether the applicationsshould beallowed. Three
months later, on October 24, 1914, in preparation for his examination by the Commission, Ogden
submitted awritten report describing briefly each parcel applied for and recommending whether the
applications should be allowed. With regard to each of the parcels comprising IR 15 and 17, he
visited the lands and, finding them to be vacant, he recommended approval of the application. For
somereason, however, hisreport addressed neither the application by Napoleon Bullem (application
12) nor the Band's applications for the pasture lands comprising IR 18 (application 24A) or the
timber lands (application 24). Asfor the remaining applications, Ogden recommended that they al
be approved, with the exception of an additional 80 acresadjoining August Martin’ srequested lands
which he believed Martin did not require.?* Ogden’ s comments are summarized in Appendix D of
this report.

Ogden met with theRoyal Commission’ sassistant secretary, C.H. Gibbons, on November 17,
1914, to review the schedule of lands applied for by Indians in the Williams Lake Agency. They
found that, because the Alkali Lake lands had not been sufficiently described to permit them to be
precisely located and their legal status established, determining the status of the lands would have
to wait until after their survey by the Royal Commission’s technical officer, Ashdown Green.#

Six dayslater, Ogden appeared beforethe Commissionersin Victoriato testify regarding his
meetings with the Alkali Lake applicants and his opinions on the Band's existing and proposed

reserves. In addition, he provided general comments regarding the Band' s circumstances:

209

The acreagesfor IR 9A, 11A, and 16 reflect the areas following survey by D.M. MacKay in 1927.
210 Isaac Ogden, Indian Agent, Williams Lake Agency, to Royal Commission on Indian Affairs for the
Province of British Columbia, October 24, 1914, BCARS, vol. 11020, file 512D, reel B5638, Exhibit K-11, McKenna
McBride Commission (ICC Documents, pp. 324-25 and 327-29).

21 C.H. Gibbons, Assistant Secretary, Royal Commission on Indian Affairs for the Province of British
Columbia, November 17, 1914 (ICC Documents, pp. 330-33).
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During the five years you have been Agent have these Indians decreased or

increased?

They have increased.

What is their condition?

They are pretty well to do Indians.

What istheir chief means of livelihood?

Stock raising and farming....

Do you consider al this land [in the existing IR 1 through 14] as necessary

for the use of the Indians of this Band?

| think some of thisland they have no use for, but they ought to have other

land that would be more suitable for them.

What land do you think they have no use for?

| can’t tell you....

Now the Alkali Lake Band — are they short of pasture?

They didn’t say they were short.

Does their pasture land balance up fairly well with their hay land, provided

they cut all these meadow lands?

. Yes, fairly well....

Mr. Commissioner McKenna: How many head of cattle aretherein the Alkali Lake
Band?

A. About one hundred head.

Mr. Commissioner Shaw: And they have seven or eight thousand acres of land
besideswhat they are asking for in these new applications— Do they need any
more pasturage?

A. A good deal of that land is pretty rocky and steep with high side-hills.

Mr. Commissioner Carmichadl: In the evidence, the Chief stated that half the men
had no land on the Reserve — Is that correct?

A. Y es, the Chief means good land.

Mr. Commissioner McKenna: How are they off for pasture land?

They arefairly well off.

Now do you consider that this request for additional pasture land is a

reasonable one?

Yes.

Why?

| thought they could raise more stock if they had alittle more pasture land.

Would they not haveto increasetheir stock largely to avail themselves of the

pasture land they have now?

Not very much.

How many head of stock would the pasture land of the Alkali Lake Band

Reserves adequately provide for now?

Not much more than they have now.

WEéll they have 100 now — they have 100 now?

About 50 head more.

> O>PO0»0 » OPOPO0> O
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Q. It is pretty poor pasture land?

A. Yes.

Q. What would you consider from your knowledge of that country one head of
stock would require — How many acres on the average that is for the
summer’srun?

A. | cannot hardly say; but | think about 50 acres to one head.

Mr. Commissioner Shaw: If the Indians increase their band of cattle after they get
these meadows they are asking for, will they have to stop the increase on
account of pasture or shortage of winter feed?

A. They will be short of hay if they have to feed like they have to do. On the
wagon road they would not have enough.

Mr. Commissioner McDowell: These Indians have 350 horses. Now supposing they
reduce the horses by 300. How many cattle could they put on to replace the
horses?

A. Pretty nearly half of that number — 175.2%

Ogden’ s comments regarding the Band' s existing reserves and the lands for which it was applying
are summarized in Appendices B and C, respectively, of thisreport.

In May 1915, Gibbons, who had replaced Bergeron as the Roya Commission’s secretary,
contacted Ogden and Inspector of Indian AgenciesA. Megraw to obtain certain information that the
Commission had requested Ogden to investigate and which, despite repeated requests, he had not
yet furnished.?®® After learning that Ogden had beenissued incorrect instructions, Gibbonsasked that
Ogden provide valuations of the Band' s reserves, which he did on August 2, 1915, estimating the
lands to be worth from $10 to $25 per acre.

With all the Commission’s transcripts and précis reports in hand at last, Gibbons was able

to instruct Ashdown Green on August 14, 1915, to conduct his survey:

z2 Royal Commission on Indian Affairsfor the Province of British Columbia, Transcript of Proceedings,

November 23, 1914 (1CC Documents, pp. 335 and 339-42).

z3 C.H. Gibbons, Secretary, Royal Commission on Indian Affairsfor the Province of British Columbia,
to A. Megraw, I nspector of Indian Agencies, May 15, 1915, NA, RG 10, vol. 11020, file 512A (ICC Documents, p. 345);
C.H. Gibbons, Secretary, Royal Commission on Indian Affairs for the Province of British Columbia, to Isaac Ogden,
Indian Agent, May 27, 1915, NA, RG 10, vol. 11020, file 512A (1CC Documents, p. 353).

214 Isaac Ogden, Indian Agent, to C.H. Gibbons, Secretary, Royal Commission on Indian Affairsfor the
Provinceof British Columbia, August 2, 1915, NA, RG 10, vol. 11020, file 512A (1CC Documents, pp. 354-56); Patricia
A. Berringer, “Alkali Lake Reserves#15, #17 and #18: The History of Alkali Lake Reserves|R#15, IR#17 and IR #18,
1861-1923," prepared for the Alkali Lake Band, October 15, 1992, pp. 61-62 (ICC Exhihit 3C).
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It isthewish of the Commission that in defining, mapping and describing the several
par celsof land proposed to beallowed, you exercisediscretion and acertain latitude,
not only in the matter of acreage but also asto the symmetrical arrangement of new
reservesin relation to other contiguous lands and surveys made or of the future. The
greater number of the applications for this Agency you will note are for hay
meadows which the Indian applicants have long been cutting and while a specific
acreage has, as arule, been recommended by the Agent and taken cognizance of by
the Commission, each acreage is to be regarded by you asin a measure elastic, the
Commission’s intent being simply to meet the necessary and reasonable
requirements of the Indians and the new allotmentsin their behalf to include only the
meadows fromwhich hay is cut, or which are otherwise utilized agriculturally.

For the convenience both of the Commission and yourself, and the
systematizing of the work, the instructions of the Commission with respect to your
work intheWilliamsLake Agency, are hereunder summarized, thereference number
in each instance being the item number in the Williams Lake Agency Additional
Lands Application Schedule:

ALKALI LAKE TRIBE
Item No. 9 — Allowed, subject to Mr. Green’ sinvestigation, description and report.
Item No. 10 — D[itt]o.
Item No. 11 — D[itt]o.
Item No. 12 — Not entertained; no action by Mr. Green necessary.
Item No. 13 — Mr. Green to investigate and report.
Item No. 14 — Allowed, subject to Mr. Green’ sinvestigation, description and report.
Item No. 15— D[itt]o.
Item No. 16 — Allowed: Mr. Green, in company with the applicant Indian, to select
suitable available land, of reasonably necessary area, describing and reporting in the
usua manner.
Item No. 17 —Allowed: Subject to Mr. Green’ sinvestigation, description and report.
Item No. 18 — D[itt]o.
Item No. 19 — D[itt]o.
Item No. 20 — Allowed, subject to careful investigation by Mr. Green asto requisite
area, he also to consult Minutes of Decision as to the allegation of the applicant
Indian that |and now applied for wasgranted asareserve by Commissioner O’ Reilly;
Land being found available and not already constituted areserve, Mr. Greento define
and deal with in the usual manner.
Item No. 21 — Allowed, subject to Mr. Green’ sinvestigation, description and report.
Item No. 22 — D[itt]o.
Item No. 23 — D[itt]o.
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Item No. 24 — Allowed: approximately 20 acres, to meet timberland requirements of
the applicant Indians, Mr. Green to select, define and deal with in the usual
manner.?

The instructions made no mention of application 24A dealing with the lands comprising IR 18.

Within amonth, Green had fulfilled hisinstructionsinthe Alkali Lake area, and he reported

back to the Royal Commission on January 10, 1916:

On the 16th September | arrived at Alkali Lake, where Mr. Wynn Johnson
very kindly made me welcome.

Thefollowing day | interviewed the Indians and made arrangementsto visit
their meadows.

No. 9 — Jimmy Decker’s meadow contains about 80 acres, of which alarge
proportion is brush. About ten tons of hay is cut on this meadow and there is agood
house, stable and implement shed. The greater part of thisland is on Section 15,
Township 43, Lillooet District.

No. 16 —issituated between Alkali Lake Reserve No. 11 and Lot 323, better
known as the U.S. Meadow. It is a very poor place, but being contiguous to the
reserveit is of more use to the Indians than to anyone el se.

Nos. 15, 17, 18, 19 and 22 are on a tributary of Alkali Creek and can be
embraced in one reserve. In the aggregate there are about 125 acres of swamp, the
greater part of which isopen grassland; in afew places hay cannot be cut every year
on account of water but generally they are good meadows and a great assistance to
the Indians, who are very short of feed for their stock.

No. 14 — Charley Spaham’ s meadows are on Sections 20 and 29, Township
74. They are about 20 acresin extent and are good meadows but rather wet.

No. 23 — Antoine Spaham’s house and stable are on Section 14 and his
meadows on Section 23, Township 76, Lillooet District. About 20 acres are swamp
grass; the surrounding country is valueless being covered with black pine.

No. 10—isontheright bank of the Fraser River opposite the mouth of Alkali
Creek. Lot 974 is owned by Alexander Kaleste' s father. The Indian houses, garden
and aspring are on Lot 54, Crown Granted to Alex McEwen. The Indians have also
fieldson Lot 973 inwhich oatsweresown last year. Thislot hasbeen Crown Granted
to S.E. Faning. To the north of Lot 974 thereisalso an Indian field, which is vacant
land, and could be given them.

No. 11 —isasked for by Bobby Johnson. Therearetwo meadows, thewestern
oneisused by the owner of Lot 73; the eastern one is very wet and has not been cut
thisyear if ever it was. Apart from the meadows the land is worthless.

25 C.H. Gibbons, Secretary, Royal Commission on Indian Affairs for the Province of British Columbia,

to Ashdown H. Green, BCLS, August 15, 1915, NA, RG 10, vol. 11020, file 512B (ICC Documents, pp. 357-60).
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No. 14 — applied for by Charley Spaham is situated on Sections 20 and 29,
Township 74, Lillooet District. Like all the meadowsin this part of the country itis
liableto beflooded during the summer and autumn and cannot therefore be depended
on. In dry seasons about 20 acres could be cut.

No. 20 — asked for by Scolt is on the N.E. 1/4 of Section 12, Township 45.
It is part of the University Reserve. The Indians statement that this place was
reserved by Mr. O’ Reilly is untrue. It may have been examined but was certainly
never allotted.

No. 21 — Little Dick’s meadow, is on Section 17, Township 43. It isa very
worthless place, being rocky and full of sink holes; the ground is strongly alkaline
and the grass very poor. | should not recommend that this place be allowed.

No. 23 — These meadows are about 20 acres in extent and may be enlarged
by clearing the willow brush. Antoine Spaham’s house and buildings are a quarter
of amile south of the meadows; he stated that the water in the swamp was bad and
that he therefore had built his house close to a spring.

This place adjoins Reserve No. 9 on its eastern boundary and is on Sections
14 and 23, Township 76, Lillooet District.

No. 24 —In my instructions | am directed to examine and define 20 acres to
meet the timber requirements of these Indians. | had several conversations with the
Indians about their timber and they were very anxious that | should examine and
sketch the whole of the lands connecting their reserves which would embrace about
80 square miles. If they really want firewood, which | doubt, a strip of ten chainsto
the south of Reserve No. 1 would be ample and they could also cut afew sawlogson
it. But itistimber land they ask for, and in this country the timber generally is black
pine and the fir is small and scattered so that a large area would be required. At
present they cut on Government land moving their mill when they have exhausted the
country. | suggested that they had better apply for atimber limit or get ahand loggers
license but this did not seem to meet their views [as] there would be money to pay
out....

With regard to Reserve No. 7 on Lac la Hache, if Mr. Ogden will read the
Schedule hewill seethat thegraveyardison Lot 319, Group 1; thisLot is1-1/2 miles
southwest of Alkali Lakeand thegraveyard isone chainfromtheright bank of Alkali
Lake Creek as shown on the plan of the Alkali Lake Indian Reserves. The schedule
is badly worded.

Inlooking over the plan of Reserve No. 7 | notice an error in the acreage both
on the plan and in the Schedule. The correct areais 7 acres.

In accordancewith your instructions| ascertained from Mr. Agent Ogden that
he had not secured water record for Reserves Nos. 12, 13 and 14, as there was no
water available, the supply being too limited.?*®

216 Ashdown H. Green, BCLS, to C.H. Gibbons, Secretary, Royal Commission on Indian Affairsfor the
Province of British Columbia, January 10, 1916, NA, RG 10, vol. 11064, file 33/16, part 2 (ICC Exhibit 11, tab 5).
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On February 26, 1916, the Commission issued itsfirst order with regard to the“ Alkali Lake
Tribe,” confirming all 14 of the Band's existing reserves.?’ Within 48 hours, however, the
Commission reconsidered its earlier order and directed that the 1,230-acre IR 6 known as Wycott's
Flat be cut off.*®

Withregardto theadditional |ands sought by the Band, Gibbonson May 18, 1916, forwarded
tabulations of the Additional Lands Applications for the Williams Lake Agency to R.A. Renwick,
British Columbia’s Deputy Minister of Lands, with arequest for final clearances so that the lands
could beformally allotted.?° Two days|ater, the Commissionissued ordersallowing both IR 15and
17, aswell as applications 10 (40 acres), 16 (110 acres), and 23 (180 acres),? followed in aweek
by yet another order alowing IR 18.%* Applications 11 and 24 were rejected as being “not
reasonably required” while applications 12, 13, 19, and 20 were not entertained because the lands
being applied for had aready been alienated and were not available to be reserved; the
Commissionersrefused to all ot thelandsin application 14 because the land constituted “ intermittent
small meadows.” Application 21 wasrejected outright without reasons.?? When it | ater released its

ordersin consolidated form, the Commission proclaimed that,

[i]n virtue of powers and instructions from the Governments of the Dominion of
Canada and the Province of British Columbia contained in Commissions issued

2 Roya Commission on Indian Affairs for the Province of British Columbia, “Minutes of Decision,”

February 26, 1916 (ICC Documents, p. 367).

28 Royal Commission on Indian Affairs for the Province of British Columbia, “Minutes of Decision,”
February 28, 1916 (ICC Documents, pp. 367—68).

29 C.H. Gibbons, Secretary, Royal Commission on Indian Affairsfor the Province of British Columbia,
toR.A. Renwick, Deputy Minister of Lands, May 18, 1916, NA, RG 10, val. 11020, file 512B (ICC Documents, p. 361).

20 Royal Commission on Indian Affairs for the Province of British Columbia, “Minutes of Decision,”
May 20, 1916 (ICC Documents, pp. 368-69). As noted in an earlier footnote, the areas of IR 9A(application 23), 11A
(application 16), and 16 (application 10) became 250 acres, 131 acres, and 39 acres, respectively, following survey by
D.M. MacKay in 1927.

2 Royal Commission on Indian Affairs for the Province of British Columbia, “Minutes of Decision,”
May 27, 1916 (ICC Documents, pp. 369-70).

22 Williams Lake Agency, Additional Lands Applications, in Royal Commission on Indian Affairs for
the Province of British Columbia, “Minutes of Decision,” May 30, 1916 (ICC Documents, pp. 272—73 and 372-73).
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under the Great Seal of Canada ... to us directed, authorizing and empowering us as
a Commission to fix, determine and establish the number, extent and locality of the
Reservesto be set aside, allowed, established and constituted for the use and benefit
of the Indians of the Province of British Columbia, we, the undersigned, having in
each case made due enquiry into al matters affecting the requirements of the said
Indians, do hereby declare the following to be the Reserves for the undermentioned
Indian Tribes respectively.”

Other than confirming with the provincial Department of Lands that all the lands being
applied for were vacant and available to be reserved, the Royal Commission’s work in the Alkali
Lake area was done. The net effect of its recommendations would have increased the Band's
holdingsby 4,685.02 acresto 13,032.52 acres: the 8,347.5 acres alotted by O’ Reilly wereincreased
by 5,922 acres but reduced by 1,230 acres (IR 6) and 6.98 acres (the adjustment to the fishery and
graveyard in IR 7).

The Royal Commission’s Final Report and the Emergence of the Allied Tribes

Following the Nishga Tribe's rejection on December 4, 1914, of Deputy Superintendent General
Scott’s conditional offer of June 20, 1914, to submit the question of aboriginal title to Canada's
Exchequer Court, a number of Indian bands and groups met at Spence’'s Bridge on February 15,
1915, in support of the Nishga petition, “by this time the test case and cause célebre among the
Indians of the Province.”#* In earlier years the driving force behind various Indian movements had
been white, and indeed individual s such as ethnographer James Teit and lawyer Arthur O’ Mearastill
had significant roles to play. But from this point the leadership increasingly fell to Indians such as
Peter R. Kelly, aHaidafrom Skidegate who had been ordained asa M ethodi st minister, and Andrew
Paull, a“well-educated ... young man of Squamish descent.” %

23 Royal Commission on Indian Affairs for the Province of British Columbia, “Minutes of Decision,”
May 31, 1916 (ICC Documents, p. 366). Emphasis added.

224 Philip Drucker, The Native Brotherhoods: Modern Intertribal Organizations on the Northwest Coast
(Brighton, Mich.: Native American Book Publishers, 1958), 95.

25 Philip Drucker, The Native Brotherhoods: Modern Intertribal Organizations on the Northwest Coast
(Brighton, Mich.: Native American Book Publishers, 1958), 95; Forrest E. LaViolette, The Srugglefor Survival: Indian
Cultures and the Protestant Ethic in British Columbia (Toronto: University of Toronto Press, 1961), 131-32.
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O’ Mearaand Nishga Chief W.J. Lincoln spent six weeksin Ottawain the spring of 1915 to
press the case for aborigina title with Scott and Superintendent General Roche. Scott rejected
O’'Meara s proposal that the issue of provincial alienation of Indian lands be adjudicated by the
Colonia Secretary, with compensation if awarded to be paid by Canada. Instead, he recommended
that the Indians take their claims before the Royal Commission, which would not prejudice their
aboriginal titleclaim and represented their “ only hope.” However, when the Indians appeared before
the Commission in October 1915, they were advised that it had no power to deal with lands already
disposed of by the provincial government.

The general dissatisfaction of Indians with the role and functioning of the Commission led
to alienation from both levels of government and the creation in 1916 of a new organization — the
Allied Tribes of British Columbia— to give voiceto their concerns. “ At one of itsfirst meetingsin
June 1916, the Allied Tribes denounced the work of theroya commission, [and] demanded reserves
of 160 acres per capita, recognition of aboriginal title, and compensation for lands already
alienated.”?*® O’ Mearabecamethe organization’ slega counsel and pressed to havethereport of the
Royal Commission withheld until the issue of aborigina title could be heard by the Judicia
Committeeof the Privy Council.#' TheAllied Tribesexpressly rejected Scott’ sconditional proposal
set forth in the Order in Council of June 20, 1914, to have the question of aboriginal title heard by
the Exchequer Court.?® Ironically, because the McKenna-McBride Agreement “had set aside the
whole matter of aboriginal title” to focusentirely on theissues of size and location of reservelands,
and “though the Commissionersdid avery thorough piece of work and attempted to be liberal,” the

Indians, instead of being placated, “were spurred on to greater efforts.”**

26 E. Brian Titley, A Narrow Vision: Duncan Campbell Scott and the Administration of Indian Affairs

in Canada (Vancouver: UBC Press, 1986), 144; George Edgar Shankel, “ The Devel opment of Indian Policy in British
Columbia,” unpublished doctoral thesis, University of Washington, August 1, 1945, pp. 201-02.

21 GeorgeEdgar Shankel, “ The Devel opment of Indian Policy in British Columbia,” unpublished doctoral
thesis, University of Washington, August 1, 1945, p. 232.

28 GeorgeEdgar Shankel, “The Development of Indian Policy in British Columbia,” unpublished doctoral
thesis, University of Washington, August 1, 1945, p. 201.

2 Robert E. Cail, Land, Man, and the Law: The Disposal of Crown Lands in British Columbia,
1871-1913 (Vancouver: UBC Press, 1974), 240; Forrest E. LaViolette, The Struggle for Survival: Indian Culturesand
the Protestant Ethic in British Columbia (Toronto: University of Toronto Press, 1961), 130.
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OnMay 29, 1916, with therel ease of the Royal Commission’ sfinal report looming, O’ Meara
made one |ast appeal to the Governor General, the Duke of Connaught, to delay the report pending
ahearing before the Privy Council. But it was not enough. The report was rel eased, although not to
thepublic, in June 1916, threemonthsbefore E.S. Stanton, the Governor General’ ssecretary, replied
to O’ Meara that “His Royal Highness ... considersit is the duty of the Nishga Tribe of Indians to
await the decision of the Commission, after which, if they do not agree to the conditions set forth
by that Commission, they can appeal to the Privy Council in England, when their case will have
every consideration.”*°

For the province as awhole, the work of the Commissionersis graphically summarized in
Table 1.7

TABLE 1
RESERVES CONFIRMED, CUT OFF, AND ADDED
(by areaand value)
Reserves Acreage Vaue
Confirmed 666,640.25 $19,890,000
Cut off 47,058.49 $ 1,522,704
Added 87,291.17 $ 444838

In short, while the area of the lands added to the province’ s Indian reserves was almost double the

lands cut off, the value of the cut-offs was more than triple the value of the new reserve lands.?*

James Teit later summarized the Allied Tribes view of the Commission’swork in these terms;

20 E.S. Stanton, Governor General’ s Secretary, to Arthur E. O’ Meara, September 25, 1916, NA, RG 10,
vol. 11047, file 33/General, part 6. This assurance given on behalf of the Duke of Connaught formed the fourth
touchstone on which the Indians relied to base their claim to have the aboriginal title issue heard before the Privy
Council.

=1 E. Brian Titley, A Narrow Vision: Duncan Campbell Scott and the Administration of Indian Affairs
in Canada (Vancouver: UBC Press, 1986), 141; George Edgar Shankel, “The Devel opment of Indian Policy in British
Columbia,” unpublished doctoral thesis, University of Washington, August 1, 1945, p. 229.

22 E. Brian Titley, A Narrow Vision: Duncan Campbell Scott and the Administration of Indian Affairs
in Canada (Vancouver: UBC Press, 1986), 141.
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The Indians see nothing of real valuefor them inthework of the Royal Commission.
Their crying needs have not been met. The Commissioners did not fix up their
hunting rights, fishing rights, water rights, and land rights, nor did they deal withthe
matter of reserves in a satisfactory manner. Their dealing with reserves has been a
kind of manipulation to suit the whites, and not the Indians. All they have doneisto
recommend that about 47,000 acres of generally speaking good lands be taken from
the Indians, and about 80,000 acres of generally speaking poor lands, be given in
their place. A lot of the land recommended to be taken from the reserves has been
coveted by whites for a number of years. Most of the 80,000 acres additional lands
isto be provided by the Province, but it seemsthat the Indians are really paying for
theselands. Fifty percent of the value of the 47,000 acresto betaken fromthe Indians
isto go to the Province, and it seems this amount will come to more than the value
of the land the Province is to give the Indians. The Province loses nothing, the
Dominion loses nothing, and the Indians are the losers. They get fifty percent on the
47,000 acres, but, as the 47,000 acres is much more valuable land than the 80,000
they are actually losers by the work of the Commission.

With specific referenceto the Indians of Alkali Lake, the Commission cut off the 1,230-acre
IR 6, valued by Indian Agent Ogden at $30,750 ($25 per acre),* but added new reserves totalling
5,922 acreswhich, if similar to the mid-range values of the Band’ s other reserves at $15 to $20 per
acre, would have been worth from $88,830 to $118,440.

In the months following the completion of the report, Scott hoped to “settle the reserve
guestion” and “blunt the impact of the rising [Indian] agitation” by securing the agreement of the
federal and provincial governmentsto the report before it was released to the public.”* Ashewrote
to Senator Hewitt Bostock on February 7, 1917:

It appearsto me on thewholethat it would be advisablefor the Province and for this
Government on behalf of the Indians to accept the report. If it were to be released
before acceptance and becamethe subject of examination and criticism by theIndians

23 Statement by James Teit, spring 1920, in Appendix to the Journals of the Senate of Canada, 1926-27,
Foecial Joint Committee of the Senate and House of Commons appointed to inquireinto the Claims of the Allied Indian
Tribes of British Columbia, asset forthintheir petition submitted to Parliament in June 1926 (Ottawa: Queen’ sPrinter,
1927), 125.

24 Isaac Ogden, Indian Agent, to C.H. Gibbons, Secretary, Royal Commission on Indian Affairsfor the
Province of British Columbia, August 2, 1915, NA, RG 10, vol. 11020, file 512A (ICC Documents, pp. 354-56).

25 E. Brian Titley, A Narrow Vision: Duncan Campbell Scott and the Administration of Indian Affairs
in Canada (Vancouver: UBC Press, 1986), 144.
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there could be no quiet settlement of the question, as | have formed the opinion that
the Indians would hardly be satisfied with any reasonable arrangement for reserves.
Asyou know they claim they should have large tracts of land and special privileges
of hunting and fishing. | think that as they had full and free opportunity of making
representations to the Commissioners, they should not have a second opportunity of
criticizing an unconfirmed report....

| think it is advisable that the Province and the Dominion should cometo a
reasonably speedy and harmonious decision on the Commission’ sreport, otherwise
the question would have to be referred to the Secretary of State for the Colonies
under the provisions of Clause 13 of the Terms of Union. | have the conviction that
if thereserve question is disposed of, we will be ableto get the Indians to consent to
areference to the courts under the agreement offered them by this Government.?*®

This time, politics at the provincia level intervened when the Conservative party under

McBride' s successor, W.J. Bowser, was defeated in the fall of 1916. The new provincial Liberal

government did not meet with federal officials until 1917, when Premier H.C. Brewster indicated

that “he had received complaints about the additions to reserves.”?*’ In the House of Commons,

Superintendent General Roche was asked to describe the steps taken to settle the Indian “ difficulty”

in British Columbia:

The question involved is really that of the title to Indian lands in British Columbia.
There has been a dispute for many years between the British Columbia Government
and the Indians as to the Indian title; in fact, | understand, some of the Indians go so
far asto claim the whole of theland of British Columbia—that is, they say that their
title has never been extinguished. It was because of these difficulties that my
predecessor in the Superintendent General ship appointed acommitteeto investigate
thereservesin British Columbia. In 1913, an Order in Council was passed providing
that if the I ndianswoul d abide by the decision of animpartial tribunal asto reserves,
thefull question of the Indian title would be submitted to the Privy Council, through
the ordinary course. This impartia tribunal was to ascertain, with regard to each
band of Indiansin the province, whether the area of its reserve was large enough for
the band or not. In case the reserve was found to be too small, the British Columbia
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Government promised to increaseits area by the addition of provincial lands; and if
the reserve wasfound to be larger than necessary for the band, the areawasto be cut
down accordingly. For many years the Indians have been trying to get an appeal to
the Privy Council, but the British Columbia Government did not approve of having
the case submitted in that way. Neither our predecessors in Government nor
ourselves were able, for atime, to bring the British Columbia Government to agree
to submit the case. We pledged ourselves, if the terms of the Order in Council were
carried out, to have a reference to the Privy Council, and the British Columbia
Government consented to the same. The findingsin regard to the reserves have been
made, and are to be approved by the British Columbia Government and the
Dominion Government. Of course, Mr. O’ Meara, counsel for some of the Indians,
takes the position that these findings should be submitted to the Indians for their
consideration before they are submitted to either Government. | think that thisisa
fair statement of thedisputewith thelndianswho Mr. O’ Mearaisrepresenting. There
are many Indians in British Columbiawho are willing to adhere to the terms of the
Order in Council and to abide by the findings of the commission, and to have the
appeal asto thetitle of the land carried through the ordinary course.”®

In response to afollow-up question of whether the matter was near settlement, Roche replied, “ Not
so far asthe Privy Council isconcerned.” % In making these statements, it seems evident that hewas
referring to the Order in Council of June 20, 1914 — not 1913 — containing the offer proposed by
Scott.

John Oliver became premier of British Columbiafollowing Brewster’ sdeathin March 1918.
On March 20, 1918, Scott wrote to Oliver “urging immediate action on the report of the royal
commission,” and the premier travelled to Ottawa to meet with Scott and Superintendent General
Arthur Meighen. The meeting proved fruitless, however, as Oliver, “under the impression that the
issue was far more complex than Ottawa supposed and that vital provincial rights were at stake,”
wanted to “ examine the matter carefully and make no hasty decisions.”?*

In succeeding months, Oliver’s Minister of Lands, T. Duff Patullo, became the province's

lead negotiator in resolving the work of the Commission with Scott. He became concerned when he

28 Canada, House of Commons, Debates, June 14, 1917, 2340. Emphasis added.

29 Canada, House of Commons, Debates, June 14, 1917, 2340.

240 E. Brian Titley, A Narrow Vision: Duncan Campbell Scott and the Administration of Indian Affairs

in Canada (Vancouver: UBC Press, 1986), 145.
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learned that, before reserves could be reduced as contemplated by clause 2(a) of the McKenna-
McBride Agreement, the Indians would have to provide their consent in accordance with the
surrender provisionsof the Indian Act. The provincial government had al so received feedback from
residents “regarding the retarding effect that Indian reserves were having on settlement and
development.” #* Rumours swirled that the Royal Commission’ sreport recommended reductions of
various reserves to free up lands for returning soldiers, and would soon be adopted by orders in
council of the two governments; in anticipation of the report’s release, the Allied Tribes issued
another statement urging Canada to refrain from acting until the Judicial Committee of the Privy
Council had determined the Indians' land rights.*** In the opinion of Professor Brian Titley, the

province considered this situation to be risky:

A secret agreement with Ottawato endorsethe report of the commission might result
inan outcry from constituentsand create further difficultiesfor aregimewith enough
troubles on its shoulders. During the early months of 1919, Patullo distributed maps
to members of legislature showing how reserve lands in their constituencies were
affected by the report. And on 4 March the provincial government abandoned any
further pretence at confidentiality and rel eased the report to the public. Victoriawas
giving notice that there would be no secret agreement and that certain aspects of the
report would be open to re-negotiation.?*®

REVIEW BY DITCHBURN AND CLARK
Events Preceding the Review
OnMarch 29, 1919, British Columbiapassed the I ndian Affairs Settlement Act, designed to empower

the provincial government “‘to give effect’ to the report of the royal commission and to negotiate

241 E. Brian Titley, A Narrow Vision: Duncan Campbell Scott and the Administration of Indian Affairs

in Canada (Vancouver: UBC Press, 1986), 145-46.
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with thefederal government or with the Indiansto settle outstanding differences.”** Thelegislation

Stated:

2. To the full extent to which the Lieutenant-Governor in Council may
consider it reasonable and expedient, the Lieutenant-Governor in Council may do,
execute, and fulfil every act, deed, matter, or thing necessary for the carrying out of
thesaid[McKenna-McBride] Agreement between the Governmentsof theDominion
and the Province according to itstrue intent, and for giving effect to the report of the
said Commission, either inwholeor in part, and for the full and final adjustment and
settlement of all differences between the said Governments respecting Indian lands
and Indian affairsin the Province.

3. Without limiting the general powers by this Act conferred, the
Lieutenant-Governor in Council may, for the purpose of adjusting, readjusting, or
confirming the reductions, cut-offs, and additions in respect of Indian reserves
proposed inthesaid report of the Commission, carry on such further negotiationsand
enter into such further agreements, whether with the Dominion Government or with
the Indians, as may be found necessary for a full and final adjustment of the
differences between the said Governments.?*

With a view to initiating discussions, British Columbia asked the Allied Tribes for a

statement explaining that organization’s refusal to accept the report of the Royal Commission and

outlining the conditions it considered necessary for an equitable settlement. In alengthy response
in the form of a pamphlet dated November 12, 1919, drafted by Peter Kelly and James Teit, the

Allied Tribes objected to the report on several grounds:

the question of aboriginal title should have been resolved, either by agreement of the two
governments or by reference to the Privy Council, before “subsidiary matters’ such as the

findings of the Royal Commission were considered,

the additional lands, being largely of inferior quality and considerably less value than the
lands cut of f, were* utterly inadequate for meeting the present and future requirementsof the

Tribes’;
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the Royal Commission had predicated its work on the incorrect assumption that Article 13
of the Terms of Union set forth all obligations of the two governments to the Indians of the
province, while ignoring the Indians’ land rights and the power conferred by Article 13 on
the Secretary of State for the Colonies to resolve disagreements between the governments
regarding the quantities of land to be set apart for the Indians;

the provincial government had recovered two million acres of land from white farmersin
1916 for default in payment but had not made this land available to the Indians,

the Commissioners had failed to adjust the inequalities between bandsin terms of areaand
value of reserve lands or to adjust water rights; and

the proceeds of sale of lands cut off by the Commission were to be divided, one half going
to the province, which was objectionable in itself, and the other half going to the federal
government, not for the benefit of the band losing the lands but for the benefit of all the
Indians of the province.?*

Contending that Indiansin surrounding provinces and states had been much better treated in

the allocation of reserve lands, the Allied Tribes set forth a list of 20 items that it considered

“necessary conditions of equitable settlement.” Among other things, the list included:

acceptance by the two governments that the Royal Proclamation of 1763 and Minister of
Justice Télesphore Fournier’ s statement of 1875 would form the main basis of all dealings,

agreement that each band would acquire “afull, permanent and beneficial title to the land”
set asidefor it;

the allocation of 160 acres of “average agricultural land” for each individual, with a supply
of water sufficient for irrigation for landsin dry areas;

the adjustment of existing inequalitiesin acreage and value of reservelands, with provision
for the acquisition of land by compulsory purchase on the bands behalf to enable the
acquisition of sufficient lands to permit the adjustment of these inequalities;

reference of disagreements among the two governments and the Allied Tribes to the
Secretary of State for the Colonies; and

26 “Statement of the Allied | ndian Tribes of British Columbiafor the Government of British Columbia,”
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. compensation for inequalities of acreage, quality, or vaue of reserved lands, for lands
reserved in locations other than agreed to by the bands, for damage to the timber and natural
resources on reserved lands, and for moneys spent pursuing the claim.?’

In closing, the statement indicated the willingness of the Allied Tribes to accept atruly equitable
settlement of its claim, but not a“ mere compromise,” and it pledged to pursueits case in the Privy
Council until it obtained judgment or an earlier settlement. The Allied Tribesal so acknowledged that
it might not be representative of all bands on all issues and that specific negotiations might be
required with individual bands.?*®

At about the sametime, after the Oliver government had refused for closeto two yearsto take
a position on the Indian question, Patullo agreed to meet in Ottawa with Meighen and Scott. He
signalled British Columbia s willingness to accept the report of the Royal Commission, but only

subject to a number of conditions:

=

Thefederal government should secure the consent of the Indians to cut-offs.

2. The following additions should not be made: Andimal, Decker Lake, Burns
Lake, Anaham Lake, Marysville, Creston.

3. If additions are not occupied by the Indians, they should be sold at public
auction.

4. Should any reserve to which additions are made not contain the acreage

estimated by the Commission, the province would not be obliged to provide

extra land; should any such reserve be larger than the estimated acreage, it

should be reduced to the estimation.

5. Indians should have the same water rights as non-Indians.?*

al “ Statement of the Allied Indian Tribes of British Columbiafor the Government of British Columbia,”
November 12, 1919, NA, RG 10, vol. 11047, file 33/General, part 6; Philip Drucker, The Native Brotherhoods: Modern
Intertribal Organizations on the Northwest Coast (Brighton, Mich.: Native American Book Publishers, 1958), 98-99;
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It will be noted that Patullo at thistime made no mention initem 2 of refusing the proposed additions
to the Alkali Lake reserves.

When Ottawa refused to accede to these conditions as being “foreign to the spirit of the
original agreement,” Patullo angrily withdrew hisoffer. Meighen was unfazed by Patullo’ sreaction,
since he considered the province’ s negotiating position as “manifestly intended to be fruitless” and
“impossible of consideration by this Department.” 2

Despite their heated exchanges, M e ghen and Patullo “were eager for amutually acceptable
settlement.” Canada commenced drafting legislation to parallel British Columbia’'s Indian Affairs
Settlement Act, and Meighen informed Patullo of his hope that Bill 13 “would lead to renewed
negotiations.” " Bill 13 stated:

2. To the full extent to which the Governor in Council may consider it
reasonabl e and expedient the Governor in Council may do, execute, and fulfill every
act, deed, matter or thing necessary for the carrying out of the said Agreement
between the Governments of the Dominion of Canada and the Province of British
Columbia according to its true intent, and for giving effect to the report of the said
Royal Commission, either in whole or in part, and for the full and final adjustment
and settlement of all differences between the said Governments respecting Indian
lands and Indian affairsin the Province.

3. For the purpose of adjusting, readjusting or confirming thereductions
or cutoffs from reserves in accordance with the recommendations of the Royal
Commission, the Governor in Council may order such reductions or cutoffs to be
effected without surrenders of the same by the Indians, notwithstanding any
provisions of the Indian Act to the contrary, and may carry on such further
negotiations and enter into such further agreements with the Government of the
Province of British Columbia as may be found necessary for a full and final
adjustment of the differences between the said Governments.*?

%0 Arthur Meighen, Superintendent General of Indian Affairs, to T.D. Patullo, Minister of Lands,
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The key words of thisdraft legislation, shown initalics, provided that, notwithstanding anything to
the contrary in the Indian Act, reductions or cut-offs could be made without surrenders by the
Indians. Thiswording represented an obvious departure from clause 2(a) of the McKenna-McBride
Agreement which had stated that, “[&] t such places asthe Commissionersare satisfied that moreland
isincluded in any particular Reserve as now defined than is reasonably required for the use of the
Indians of that tribe or locality, the Reserve shall, with the consent of the Indians, asrequired by the
Indian Act, be reduced to such acreage as the Commissioners think reasonably sufficient for the
purposes of such Indians.” The provision also reneged on promises made by members of the Royal
Commission that reserve lands would not be taken without the Indians' consent.*®

For his part, Patullo solicited the opinion of JW. Clark, the Superintendent of BC Soldier
Settlement in the Department of Lands, regarding the report of the Royal Commission. In hisreply
of April 21, 1920, Clark was anything but complimentary:

Y our attention isrespectfully drawn to the great inequalities of the per capita
acreage between the various bands in the mgjority of the Agencies: To the findings
of the Royal Commission which in many cases increases rather than diminishes the
said inequalities: To the valuations which in many cases are unreasonably high: To
the large amount of erratain the clerical work of the report....

The results show that the Roya Commission either ignored the per capita
acreage of the Bands asabasisfor their work or failed miserably in their mission as
set forth by the Dominion and Provincial Governments. Indeed theresultsmentioned
above, the perusal of the volumes of type-written evidence, and a large amount of
erratain the Report, convinces one that the latter deduction is correct.?*

Remarkably, Clark lamented that, if only the Royal Commission had “followed the policy of Sir
James Douglas which in 1859 was in accord with the wishes of the Imperia Government as
expressed by Lord Carnarvon, the then Secretary of State for the Colonies, and which called for
treatment of theIndianswith justiceand forbearance, rigidly protectingtheir civil and agrarianrights,

locating them in native villagesfor their protection and civilization, and exercising due careto avoid

3 E. Brian Titley, A Narrow Vision: Duncan Campbell Scott and the Administration of Indian Affairs
in Canada (Vancouver: UBC Press, 1986), 147.
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checking, at afuture date, the progress of the white Colonists, we should not now be witnessing the

present unsatisfactory state of affairs.” He expressed concern that the widely scattered additions to

reserves proposed by the Commission would make it harder to “uplift” the Indians through

education, industry, and training than if they had been concentrated on centralized reserves, and he

proposed expenditures on expropriation of lands adjoining reservesto permit such centralization to

take place. To this end, he recommended the creation of a standing joint commission “with

expropriation and other necessary powers on behalf of the Indians and for the progress of the white

settlersin the localities concerned.” >

The day after receiving Clark’ s report, Patullo wrote to Meighen with a proposal:

When | was in Ottawa last Fall, | suggested to the Deputy Superintendent

General that | thought it would be agood ideato have an officer of your Department
appointed to co-operate with an officer of this Department to carefully review the
whole Report of the Indian Commission.

| am more convinced than ever that thisis the best and most prudent course
to pursue. There are innumerable errorsin the Report, and, apart from this phase of
the matter, as | pointed out when in Ottawa, a large number of additions have been
recommended by the Commission which it would seem beyond doubt were selected
for their strategic or controlling location and not that they will actually be required
by the Indians for settlement purposes.

| takeit that the spirit of the agreement between the two Governmentsisthat
thelndians shall be provided with amplelandsto meet their |egitimate requirements,
but I do not think that it is the spirit of the agreement that lands should be set aside
for their future specul ative value and in amanner whichislikely very much to retard
white settlement.

Under al the circumstances, | very strongly suggest that you should appoint
an officer of your Department to proceed to British Columbia for the purpose of
carefully reviewing, with an officer of this Department, the work of the
Commission....

Thereisno doubt, however, that the report requires modification in anumber
of particulars, and your own officer, in co-operation with an officer of this
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Department, will, 1 am sure, obtain first hand knowledge of the situation that will
materially assist in arriving at a speedy and equitable solution.*®

On May 27, 1920, Meighen replied that, as soon as Bill 13 had become law, he would be in a

position to consider Patullo’s proposal, which he looked upon favourably:

Wewould undertakethiscritical examination of the Royal Commission’ sreport with
the hope of coming to an amicable concluson under the terms of the
McKenna-McBride Agreement, and would generally follow the suggestions of the
Commission unless they are found by either party to be susceptible to useful
changes.®’

During the course of the debate over Bill 13 in the Senate on June 2, 1920, Senator Bostock
raised the concern that, if the bill became law, the Indians might “be entirely put out of Court and
be unable to proceed on any question of title” However, Sir James Lougheed, leader of the

government in the Senate, assured Bostock that his fears were ungrounded:

| might say further, honourable gentlemen, that we do not propose to exclude the
claims of Indians. It will be manifest to every honourable gentleman that if the
Indians have claims anterior to Confederation or anterior to the creation of the two
Crown Coloniesinthe Province of British Columbiathey could beadjusted or settled
by the Imperia Authorities. Those claims are still valid. If the claim be avalid one
which is being advanced by this gentleman and those associated with him asto the
Indian Tribes of British Columbia being entitled to the whole of thelandsin British
Columbiathis Government cannot disturb that claim. That claim can still be asserted
in the future.®®

%6 T.D. Patullo, Minister of Lands, to Arthur Meighen, Superintendent General of Indian Affairs,
April 21, 1920, NA, RG 10, val. 3820, file 59335, part 3 (ICC Documents, pp. 388-91).
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Thefollowing month, on June 9, 1920, James Teit prepared apetition on behalf of the Allied
Tribesfor the Senate to request that the federal government refrain from passing Bill 13. Over the
protests of the Allied Tribes, however, thebill received royal assent on July 1, 1920, and becamethe
British Columbia Indian Lands Settlement Act. Enacted hand in hand with Bill 14, which permitted
the Department of Indian Affairs to enfranchise Indians without their consent, the passing of this
legislation marked, in the words of the Friends of the Indians of British Columbia, “the climax of

all injustice from which the Indian Tribes of the Province have suffered for the past fifty years.” **

Work of Ditchburn and Clark
During September 1920, Deputy Superintendent General Scott, while vacationing in British
Columbia, met with Patullo to arrange for the review of the work of the McKenna-McBride
Commission contemplated by the Indian Affairs Settlement Act and the British Columbia Indian
Lands Settlement Act. The meeting was apparently “amicable’ and the two were able to establish a
mutually satisfactory process, subject to the appointment of appropriate representatives for the two
governments and the Allied Tribes.?®

The following month, W.E. Ditchburn, Canada's Chief Inspector of Indian Agencies in
British Columbia, was appointed as Canada’s representative. On October 20, 1920, he advised
Patullo of his appointment and asked for the name of the province' s representative “in order that |
may confer with him, asit would appear to be essential for both Governments that the work should
be proceeded with at an early date, and completed as soon as possible.”?* Within five days,
Ditchburn had hisreply: he would be joined by the author of the scathing review of the report of the

Royal Commission, J.W. Clark, who was by then the superintendent of the Immigration Branch in

29 E. Brian Titley, A Narrow Vision: Duncan Campbell Scott and the Administration of Indian Affairs
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Patullo’'s Department of Lands.” The Society of Friends of the Indians of British Columbiawas

delighted to learn that, “the two Governments [having] conceded that the findings of the Royal

Commission do not do full justice to the Indian Tribes in the matter of lands, and [having] decided

to appoint a Board of Investigation,” Teit would be a consulting member in the review.?®

After less than one month on the job, Ditchburn submitted the following report on
November 16, 1920:

| beg to say that we are getting ahead with the work very nicely and so far no hitch
has occurred. Major Clarke is representing the Provincial Government and | have
found him up to the present quite sympathetic to the Indians as regards their
requirements....

Asthe Measures passed by both the Dominion and Provincial Governments
only meditate negotiations taking place with regard to reductions, cut offs and
additional reserves, it will be necessary for you to give me authority to have
surrenders submitted to Indians in cases ... where confirmed reserves are to be
exchanged. This, | consider, is best, for otherwise it might open up the question
pertaining to all the reserves which have been confirmed. Agent McAllan has been
very fair and in some cases has proposed disallowance of some new reserves
recommended by the Commission. This should have the effect of showing the
Provincia authorities that we are desirous of acting fairly and are only asking for
what we deem to be reasonably necessary for the Indians.

In the Coast agencies | do not consider it necessary to have Mr. Teit cometo
Victoriaand | am therefore anxious that he should spend as much time as possible
in the Interior sections, such as the Kamloops, Kootenay, Lytton, Okanagan and the
Williams Lake agencies, aswell asin the Skeena River and Nass River agencies, as
the more serious phases of the reserve question will be found when dealing with the
requirements for the Indians in these portions of the Province.”*
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In reply to Ditchburn’s request for authority to submit surrenders to the Indians, Scott replied on
December 3, 1920, that he and the Superintendent General had concluded that “it would be better
for you to report and receive specific instructions in each case.” %

At Ditchburn’s suggestion, Teit provided Scott with information on December 13, 1920,
regarding a meeting of the Executive Council of the Allied Tribes. The organization had decided
that, whileit would maintain its protests against Bills 13 and 14, it would also keep good faith with
the two governments by avoiding “action of any kind which would in any way interfere with the
work of the [Ditchburn-Clark] Board of Investigation and the attainment of a settlement with the
Governments through the work of this Board.” %%

Ditchburn, Clark, and Teit continued their work during 1921 while concern devel oped that
the locations of reserves in the province had not yet been finally decided. In early January 1922,
private surveyor R.W. Haggen approached Scott with a view to determining whether he might be

of assistance in setting apart the reserves:

At the present time there is considerable land being taken up, in the districts
mentioned, by new settlers, and no little inconvenience is being occasioned by the
lack of information as to the approved Indian holdings.

It would not bevery expensiveto havetheseallotmentssurveyed, and | would
suggest that, astheir standing has now been in the indefinite stage for six years, itis
about time they were definitely established, and the survey of them would be agreat
convenience to the Indians, Departmental Officials and general public.?*’

Scott thanked Haggen for his offer but informed him that nothing yet had been decided.?®

%5 Duncan C. Scott, Deputy Superintendent General of Indian Affairs, to W.E. Ditchburn, Chief Inspector
of Indian Agencies, December 3, 1920, NA, RG 10, vol. 7781, file 27150-3-13, part 1 (ICC Documents, p. 397).

26 JA. Teit to Duncan C. Scott, Deputy Superintendent General of Indian Affairs, December 13, 1920,
NA, RG 10, val. 3823, file 59335-5.

27 R.W. Haggen, Dominion and BC Land Surveyor, to Duncan C. Scott, Deputy Superintendent General
of Indian Affairs, January 10, 1922, NA, RG 10, vol. 7790, file 27160, part 1 (ICC Documents, p. 398).

28 Duncan C. Scott, Deputy Superintendent General of Indian Affairs, to R.W. Haggen, Dominion and
BC Land Surveyor, January 23, 1922, NA, RG 10, val. 7790, file 27160, part 1 (ICC Documents, p. 399).
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InthesamemonththeAllied Tribesmet in North Vancouver whereit “ expandedinto alarger
and more representative organization.” It pledged to continue the case before the Privy Council
and to press Canada to identify a court of first instance before which the proceedings could
commence.?”° Teit attended and was named general secretary and treasurer, but he was already ill
with cancer and within afew monthswould beincapabl e of continuing hiswork with Ditchburn and
Clark. As Ditchburn reported to Scott on July 20, 1922, Teit'sillness over the preceding year had
severely curtailed progress on reviewing the Royal Commission’ s report, and Ditchburn and Clark
choseto proceed with reviewing the all ocationsin agencies— excluding the Williams Lake Agency,
among others—“in which it was thought no contention would be met with from the Indians whom
Mr. Teit was particularly representing.” While the work had been in abeyance, Clark had left for
Indiafor two months to pursue hisimmigration work of encouraging demobilized British officers
to settlein British Columbia. With Clark absent and Teit disabled, but the province still desiring an
early settlement, Ditchburn had suggested that W.W. Baer, who was “very well informed on Indian
matters and [had] the confidence of Mr. Teit and hisfriends,” be appointed in Clark’ s place.?”* This
suggestion was not implemented, and, upon his return, Clark resumed his duties with Ditchburn.

On November 3, 1922, British Columbia’'s Commissioner of Grazing, Thomas P.
MacKenzie, wrote to C.E. Wynn-Johnson, rancher in the Alkali Lake area, to gather information to
assist in the final disposition of the “Indian range problems.” He noted the use of range land by the
Indians on “many small reservations near Alkali Lake,” and particularly the “tentative reservation”

placed by the Royal Commission on the lands comprising IR 18, before inquiring:

Would you please give me your opinion as to whether the Indians in that
locality really need all that land for summer grazing. If so, what do you think about
its alotment to the Indians and its fencing and use by them aslong asit is required?

%9 E. Brian Titley, A Narrow Vision: Duncan Campbell Scott and the Administration of Indian Affairs

in Canada (Vancouver: UBC Press, 1986), 151.
210 P.R. Kelly, Chairman, J.A. Teit, General Secretary and Treasurer, and Andrew Paull, Recording and
Corresponding Secretary, Allied Tribes of British Columbia, “Circular Letter to the Tribes,” January 20, 1922, NA, RG
10, vol. 11047, file 33/General, part 6.
an W.E. Ditchburn, Chief Inspector of Indian Agencies, to Duncan C. Scott, Deputy Superintendent
General of Indian Affairs, July 20, 1922, NA, RG 10, vol. 7784, file 27150-3-13, part 1 (ICC Documents, pp. 406-08).
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Thiswould mean they would be required to keep their stock on their own allotment.
| am planning similar action in several localities and wish in all cases to be backed
by the stockman’ s opinion.?”

Wynn-Johnson’s response of November 10, 1922, was predictable, given the conflicting

desires of the Indians and the ranchers;

Thismatter was not taken up by the Royal Commission at their sessions, but
was added to their report afterwards in view of areported action on the part of the
Provincial Government, which would make the Indians keep all their stock within
fence. | have some recollection of being spoken to about it in Victoria, but they said
itwastoo lateto incorporatein thereport. Asthe matter standsat present, the Indians
have practically no cattle, although they have alarge number of useless cayuses. | do
not think that they would have any difficulty in keeping their stock on their numerous
reservations, and their evidence at the session of the Commission would bear that
out.

The proposed reservation composes, withtheir present reserves, thewhole of
that valley known as Alkali Lake Creek valley, and amost the only open country in
that section. Inthe early summer wedrift our cattle up that valley to the back country,
wherewe are trying to hold them, so asto preserve this open country for the Indians
and ourselvesinthefall. It isthe main source of water and in fact, in ayear likethis,
almost the only water not on the reserves.

If you have seen the country, and | do not think you had an opportunity of
doing so, | think you would agree with me that to allow them to fence that valley
would destroy this section as a stock country.

Inareply dated November 22, 1922, MacK enzie stated that it was hisintention to requirethe Indians
to fencetheir existing reservesfor the purpose of containing their horses. He aso indicated that, not
previously knowing the number of cattle or horsesthe Indians had at that time, he had been thinking
of allotting additional rangeto them if they could not comfortably keep their stock on their existing

reserves. Hewould have required the Indians to fence the new allotments as well “upon which they

2z Thomas P. MacK enzie, Commissioner of Grazing, to C.E. Wynn-Johnson, November 3, 1922 (ICC
Documents, pp. 409-10).

s C.E. Wynn-Johnson to Thomas P. MacK enzie, Commissioner of Grazing, November 10, 1922 (ICC
Documents, pp. 411-12).
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could carry on their live-stock so that there would be no interference or friction between the Whites

and Indiansin the use of the range.”?"

By thistime, Teit had died, hisonly recommendation regarding theinterior Indiansbeing “a

general statement he made on morethan one occasionthat [they] needed additional grazinglands.”?”
Ditchburn, acting on instructions from Scott dated August 12 and November 17, 1922, met with

Kelly to discuss the selection of alternative representatives for the Indians. On November 28,
Ditchburn wrote to Scott:

The information | eicited from Mr. Kelly and his co-workers confirmed the very
strong suspicion | have had for some time, which was that the Allied Tribes
Association did not truly represent thewhol e of the Indian tribes of British Columbia.
While this Association has a strong following among the Nishga Indians, it has on
its roll also a number of Indians belonging to different tribes but these tribes as
bodies have held aloof from this Association; at the same time there are anumber of
tribes of which none of their members are in any way connected with it, — in fact
ignore it altogether.

In view of the foregoing | have formed the opinion that the Allied Tribes

Association cannot be given any special recognition inthe matter of saying who shall
sign the treaties and feel that representatives of the different tribes should be
appointed at meetingsof thetribescalled by the Indian Agentsat which authorization
should be given to those who are selected empowering them to sign the treaties....

| feel that each treaty should cover an Agency as at present constituted, asit

would then mean that whenthetreatiesare signed the Aboriginal Titlewill havebeen
extinguished over the whole of the Province. The Peace River section has already
been dealt with under Treaty No. 8. Thelndians of the southern portion of VVancouver
Island, Nanaimo and Fort Rupert, signed treaties with the Hudson’ s Bay Company
intheearly days and so possibly thetribesin these sections need not necessarily have

signatoriesto the treaties.
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Clearly, Ditchburn believed that ultimately the federal government would still have to embark on
someform of treaty negotiationswith theIndiansafter thetwo governmentshad completed resolving
their differences.

On January 8, 1923, Ditchburn met with Clark to discuss winding up their review of the
Royal Commission’sreport. Ditchburn became concerned when he learned that Clark had received
no instructions to deal with any reserve matters other than the alocations made by the Royal

Commission:

| therefore deemed it important to have an interview with Hon. Mr. Pattullo and [on
January 9, 1923] explained the situation as | understood it and asked him how far he
was prepared to go to meet the reasonabl e requests of the Executive Committee of
the Allied Tribes. His reply was to the effect that he could not answer this question
until hewasin aposition to know just what they were asking for, and | informed him
that so far as | could see from the lists supplied me the Indians on the Coast were
asking to be granted a considerable number of fishing stations and those of the
Interior wanted increased grazing areas. | suggested that the most practical thing to
do would be for Major Clarke and myself to go over these additiona applications
together and make our recommendations as to what we thought necessary.

The Minister refused to have the matter dealt with by Mgjor Clarke and
requested that | should prepare astatement showing the additional reservesaskedfor.
This work | am now engaged upon and hope to have it completed within a week,
after which Maor Clarke and | will turn our attention to finishing up the work so far
asthe Report itself is concerned. This should be fairly plain sailing.?”

Ditchburn chastised the Allied Tribes for the report it had prepared for the province on
November 12, 1919, which claimed that the Royal Commission had not gonefar enough to meet the
reasonabl e needs of the Indians. Thefact that in recent months Teit, Kelly, Paull, and Ambrose Reid
had gone out among the Indians to determine whether they wanted more land than they already had
“goes to show that they did not know what they were talking about.” He added, however, that,
becausethe provincial Grazing Commission concurred with Teit’ sview that interior bandsrequired
more grazing lands* and is making recommendations that certain large areas should be set aside for

the Indiansin the lower part of the Okanagan Agency, and also in the Kootenay and Williams Lake

277

W.E. Ditchburn, Chief Inspector of Indian Agencies, to Duncan C. Scott, Deputy Superintendent
General of Indian Affairs, January 17, 1923, NA, RG 10, vol. 7784, file 27150-3-13, part 1 (ICC Documents,
pp. 414-15).



Esketemc First Nation Inquiry — IR 15, 17, and 18 Claim 103

Agencies, [hedid] not anticipate much difficulty in obtaining these.” 2’ Ditchburn | ater reiterated this

belief inaletter to Indian Agent A.O. Daunt, inwhich hewrote: “Referring to the matter of acquiring

more hay for the Alkali Lake Indians, as shown on thetracing which you forwarded to me sometime

ago, | beg to say that | have every hope of being able to obtain the majority of these allottments

[sic].”#"®

After his meeting with Patullo on January 9, Ditchburn reported one week later on the

progress he had madein providing the Minister of Landswith alist of additional 1ands being sought
by the Allied Tribes:

[W]ith regard to further applicationsfor reserves submitted by the representatives of
the Allied Tribes Association | beg to say that | have been going through these during
the past week and expect, within avery short time, to be ableto lay before you afull
tabulation of thelandswhich | think might properly be allowed. | observe, however,
that among the applications there are requests for large territorial reserves and aso
a general demand that both old and new reserves should be enlarged to comprise
sufficient land to allow of 160 acres per capita. Like requests have been made ever
since 1871 and have always been refused and | feel that you will also refuse these.
| would, however, like to receive from you at your earliest possible convenience a
letter to that effect in order that the Indians may be so informed at the next meeting
we are to have with them in the near future when the question of the extingui shment
of the Aborigina Title will be dealt with.

While the lists submitted to me are somewhat extensive | am going through
themto find out if there is any possibility of obtaining the lands by an inspection of
the Provincial blue-prints to ascertain their status. The consequence will be that a
very large percentage of the reserves must be eliminated, either on account of lands
being alienated, or, in my opinion, their not being necessary.

What | will submit to you will be alist of further fishing stations of small
areas with a few small plots of alleged arable land for the Indians of the Coast
Agencies. Grazing areas will also be applied for for the Indians of the Lower
Similkameen, Lower Kootenay, Anaham and Alkali Lake Bands, which | feel certain
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will be endorsed by your Grazing Commissioner, Mr. MacKenzie, as heisfully in
touch with the requirements in these sections of the country.?*°

Ditchburn completed hisreview of thelandsrequested by the Allied Tribesin addition to the
allotments made by the Royal Commission and wrote again to Patullo on February 10, 1923. Ashe

had expected, Ditchburn had been forced to eliminate alarge number of the requested parcels that

had been previously alienated by the province. He commented on the desirability of obtaining

grazing reserves for a number of interior bands:

Your Grazing Commissioner has discussed this matter with myself on severa
occasions and he is fully impressed with the necessity of establishing grazing
reserves on which the Indians may run their horses and cattle in order that there may

be no conflict with the white stock-raisers....

The question of the compulsory cut-offs appears to be a very sore point

among the Indians.®*

Although hedid not specifically mentionthe Alkali Lake Band in hisletter, heattached, among other

things, alist of additional lands, apparently totalling some 5,007 acres including August Martin’'s
pre-emption of 40 acres, sought by the Allied Tribes for the Alkali Lake Band:

ALKALI LAKE BAND.
TheAlkali Lake Indians of this Agency have been for many years cutting hay

for their stock from a number of meadows on vacant Crown lands and the Agent
therefore recommends that these be set aside for them. There are 182 Indiansin the
Band and they have a considerable number of good cattle and horses. Stock raising
istheir chief vocation as on their reservesthereis not much agricultural land and the
opportunitiesfor obtaining water are very limited. The Allied Tribes Committee did
not havetheopportunity of visiting the WilliamsLake Agency. Thefollowing arethe
parcels of hay lands desired, which | would respectfully ask be allowed:—
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1. BOB JOHNSON & SONS, (NOWELL, CHARLES & ALBERT):— N.EY4
Sec. 25 & EY2Sec. 24, Tp. 74; W. Y2 Secs. 18 & 19, N.E.¥4 Sec. 7, Tp. 26,
Lillooet District. [160, 320, 640, and 160 acres)

2. SHORT CHARLIE, DAVID GEORGE & WILLIAM MOFFAT:— Sec. 25,
Tp. 43, Lillooet District. [640 acres]

3. BILLY CHELCHEL :— Sec. 27, Tp. 43, Lillooet District, excepting thereout
Lot 322 of 40 acres. [600 acres]

4. JMMY WYCOTT & BAND:— Sec. 30, Tp. 43; Fr. S¥ of Sec. 25 & fr.
S.E.¥aSec. 26, Tp. 45, Lillooet District. [640, 180, and 67 acres]

5. LOUIE WY COTT:— E. %2 of Lot 2553, Lillooet District. [320 acres)

6. ANTOINE CHARLEY:—SW.%,Sec. 17 and S.E.% Sec. 18, Tp. 74, Lillooet
District. [640 acres)

7. CALENINE KALELEST:—=N.%2Sec. 4, Tp. 76, Lillooet District. [ 160 acres]

8. NAPOLEON BALEW & BROTHER & TOM JOHNSON:—A parcel of land
surrounded by thefollowing lots: 1960, 1961, 1962, 1964, 1967, 1970, 1965,
Lillooet District, excepting thereout Lot 567. [440 acres]**

The question of grazing lands was proving to be a sticking point, however, and Ditchburn’s

earlier optimism was being tested, as he reported to Scott on February 23, 1923:

| am dealing with Mgjor Clarke on reserve matters and now that we have got into that
section of the country wherelarge areas are concerned it isamatter of fighting every
inch of the way for me to make a good showing. The Grazing Commissioner, while
realizing that it is necessary that the Indians should have grazing areas for
themselves, is using his influence to have some of the new reserves recommended
by the Royal Commissioninthe Kootenay Agency eliminated but | shall protest very
strongly against this.

With regard to the additional grazing areaswhich | expect to get | cannot say
at the moment just what the Government of British Columbiawill do though some
hints already dropped lead me to believe that they will not be inclined to constitute
these areas as Indian reserves. | will use my utmost endeavours to have these so
constituted and point out that it will beimpossibleto have any control over the same
unless thisis done.

22 W.E. Ditchburn, Chief Inspector of Indian Agencies, to T.D. Patullo, Minister of Lands, February 10,
1923, enclosing list entitled “ Alkali Lake Band” (ICC Documents, p. 421). The numbersin brackets represent marginal
notes suggesting the acreages involved in each item, and another such note is the number “5007” which isthe total of
these numbersand August Martin’ s40-acre pre-emption. Assuming, however, that thelegal descriptionsare correct, the
acreages shown for Antoine Charley’ stwo quarter sections (640 acres) and Calenine Kaleste’ s half section (160 acres)
appear to beinaccurate. Each should be 320 acres, resultingin an overall total of 4,847 acresof additional land requested
for the Alkali Lake Band by the Allied Tribes.
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| would have greatly preferred if the Provincial Government had appointed
somebody with broader views on Indian mattersthan Major Clarke has. While heis
avery decent fellow, still heisinclined to be very cheese-paring where afew acres
of land are concerned. For instance: if aten acre fishing station is recommended he
will want to know if five acres would not do, and so forth. Necessarily you will see
that | have to be somewhat diplomatic, but | eventually get my way.

If all goeswell the work on the Report itself should be completed within the
next two weeks. The supplementary list, which | submitted to the Honorable the
Minister of Lands someweeksago, will then haveto bedealt with but | may not have
anything to do with it as | have already cut down the applications of the Committee
of the Allied Executive to an irreducible minimum.?*

He repeated his concerns to Scott, with specific reference to the Alkali Lake Band, on March 11,
1923:

My negotiations with Mgjor Clarke have proved very satisfactory except
insofar as where large areas were recommended by the Commission and here the
grazing policy of the Government and the attitude of the Grazing Commissioner has
[sic] proved a considerable drawback to what | had hoped would have been a
satisfactory settlement of the Indian reserve question.

In the Williams Lake Agency the Royal Commission recommended as
follows for the Alkali Lake Indians.—

App. No. 9 —new reserve No. 15 — 480 acres

"ot 10— " " 16—-40 "

" " 15,17,18 & 22 —new reserve No. 17 — 1,120 acres

" " 16 —new reserve No. 11A — 110 acres

oo 23=" " " OA-180 "

ot 24A - ! " 18A —3,992 acres.
New reserve Nos. 15 and 17 have been disallowed by Mgjor Clarke and the Grazing
Commissioner entirely.
New reserve No. 18 has been cut down from 3,992 to 640 acres.

Thegroundsfor opposing these new reserveswere on account that they would
seriously interferewith the devel opment of the community use of the summer range.
| registered objections but thiswas the best | could get. Thistribe, however, will not
do so bad owing to the fact that | was able to impress upon Maor Clarke the
undesirability of cutting off Wycott’s Flat Reserve No. 6, containing 1,230 acres. At
first it looked as if the recommendation of the Commission for eliminating this
reserve would be carried out and would have been had | not pointed out to the

23 W.E. Ditchburn, Chief Inspector of Indian Agencies, to Duncan C. Scott, Deputy Superintendent

General of Indian Affairs, February 23, 1923, NA, RG 10, vol. 3820, file 59335, part 3 (ICC Documents, pp. 422-23).
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Grazing Commission[er] that evenwereit cut off it would not come under hiscontrol
as the agreement of 1912 distinctly states that cut-offs and reductions must be
subdivided and sold. Mr. MacKenzie, the Grazing Commissioner, therefore raised
no further objection....

| had intended filing a protest with Honorable Mr. Pattullo with regard to the
above-mentioned decisionswhen thework was compl eted and had no intimation that
he was about to leave Victoria at an early date. | therefore think it highly essential
that you should put this matter before him to see if he cannot allow the areas
recommended by the Commission to be constituted as reserves or areas of the same
extent to be located. Personally | feel that the attitude taken by the Grazing
Commissioner is putting the Government of British Columbia in a position of
breaking faith with regard to the agreement of 1912.2%

Having dealt with Clark’ s regjection of IR 15, 17, and part of 18, Ditchburn provided Scott
with copies of the lists provided to Patullo of additional lands requested by the Allied Tribes:

Just what Mr. Pattullo will do about these | have no idea at present nor have | been
able to get any information, as Major Clarke seems to be of the opinion that they
would not come under hisjurisdiction. The origina applications have been boiled
down to what is shown and | am of the opinion that they should be given as the
Indians are under the impression that something more than was provided for by the
Commissioners will be allowed. If these are refused no doubt there will be great
dissatisfaction and both money and timewill have been wasted, for had aflat refusal
been given in the first place to consider anything more than the report provided for
the same could have been completed over two years ago. As | have previously
informed you the list comprises fishing stations for the Coast Indians and some
meadow landsfor the Alkali Lake Indians in the Williams Lake Agency which they
have always been using. | hope that you will aso be able to impress upon Mr.
Pattull o the necessity of having these new reserves allotted. If thisisdone feel that
| could with all confidence report that the British Columbia Government have gone
asfar asit ispossibleto go in meeting the reasonabl e requirements of the Indians and
they should be satisfied.

In the grazing country this is important both in the interest of whites and
Indiansfor it is needlessfor meto say that the Indianswill not take kindly to having
taken away from them meadow lands which they have always been using and see
these given to white stock-raisers. The result might, and no doubt would, prove very
disastrous. In such matters it is essential that the Indians and whites should be at
peace with each other. | have taken great painsto point out this phase of the question

24 W.E. Ditchburn, Chief Inspector of Indian Agencies, to Duncan C. Scott, Deputy Superintendent

General of Indian Affairs, March 11, 1923 (ICC Documents, pp. 424-25 and 427).
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to both the British Columbia representatives and stated that if any unpleasant
circumstances are created as the result of their actions the Indian Department must
not be held responsible.”

It seems clear that the unwillingness of Patullo and Clark to allow &l of the Royal
Commission’ sallotmentsstemmed from the perception of Grazing Commission MacK enziethat the
Indians of Alkali Lake had sufficient grazing lands to meet their requirements and that their horses
were interfering with the grazing interests of white ranchers. In notes detailing his investigations,

MacK enzie wrote:

Indiansin vicinity of Alkali Lake do not need additional reserves.

They have sufficient hay land on established reserves, if they would cultivate
them.

Indian Agent Daunt’ sletter of [illegible] isalso evidence of thefact that they
do not develop their lands.

C.E. Wynn-Johnson'’ sletter of Nov 10, 1922 isevidencethat Indianshave no
cattle.

The Indians near Alkali Lake own bands of horses which roam over the
summer range to the detriment of stockmen who are endeavouring to successfully
operate cattle ranches....

Stockmen are confronted with difficulty of shipping beef to market
throughout summer months. The solution of the difficulty lies in the unhampered
management of beef on the summer range.

To transfer control of meadows throughout the Lillooet summer range to
Indianswill practically mean that control of the summer ranges placed in the hands
of the Indians who are grazing only useless horses.

Evidence from other stockmen shown by letters on file is proof that the
seizure of similar meadows to those asked for by the Alkali Indians, by Indians
throughout the Chilcotin is a serious menace to the progressive development of the
range stock business throughout the Cariboo-Lillooet Districts.

For the above reasons | will not agree to the increase in further scattered
reservations for the Indians.?®®
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26 ThomasP. MacK enzie, Grazing Commissioner, “ Inreferenceto recommendationsof the Royal Indian
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In a separate memorandum, MacK enzie added:

In many cases it is advisable that the Indians of the grazing Districts of
Interior British Columbia have separate allotments. They have many horses of
inferior grade. These horses graze on the open or grass ranges. These areas are very
limited, consequently, great damage is done to the range. The Indians, in some
localities, to agreat extent do not cultivate their reservations. They scatter out over
the range appropriating small meadows which constitute largely the beef forage for
cattle. The presence of Indians on these areas with their horses interferes with the
quiet grazing of cattle and the development of the beef industry. Where these
conditions prevail it is proposed to assemble the Indians' horses on definite grazing
allotments of Crown lands which can be set aside as commons for the Indians.

These allotments are asfollows:- . . .

Alkali Lake alotment for Indians of Alkali Lake, Williams L ake Agency.

These Indians have very few cattle but have numbers of horses ranging on
summer range needed for cattle. It is essentia that they be assembled on the
reservations. The reserves are large enough to hold all the stock they own. They
should be fenced. An area adjacent to the cut-off (I.R. No. 6 Wycotts Flats) is
suggested as an alotment. This with addition to Reservations Nos. 3, 8, and 9 will
bemorethanisneeded. Thereisplenty of range on Crown rangefor cattle but not for
horses.®’

Ditchburn and Clark completed their review on March 19, 1923. Clark finalized his report
for Patullo, noting that Ditchburn’s views were largely in accord with his own “respecting the
modifications recommended as being in the best interests of both Whites and Indians.” He then
summarized his recommendations, marking with a triangle those with which Ditchburn did not
agree. The recommendations for Alkali Lake were not marked, suggesting that, notwithstanding
Ditchburn’s earlier objections, he and Clark concurred, subject to Ditchburn’s ongoing attemptsto
obtain additional land for the Band from the supplemental list. AsDitchburn had forecast, IR 15 and
17 wereeliminated in their entirety, and IR 18 was reduced from 3,992 acres to 640 acres; Wycott's

Flat (IR 6), however, was reinstated and confirmed as areserve. Clark’s reasons were as follows:

27 Thomas P. MacKenzie, Grazing Commissioner, “Memorandum in reference to Summer grazing

allotments for Indians,” March 15, 1923, British Columbia Ministry of Lands (ICC Documents, pp. 428-29).
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WILLIAMS LAKE AGENCY.

The Cut-offs and Additions recommended by the Roya Commission to be
confirmed with the following amendments and modifications.—
CUT-OFF No. 6, Wycott's Flat of 1230 acresto be confirmed as a Reserve....
APPLICATION No. 9. New Reserve No. 15, Alkali Lake, for 480 acres to be
disallowed as not being reasonably required and asinterfering seriously with
the development of the grazing facilities of the district.
APPLICATIONSNOs. 15, 17,18 and 22. New ReserveNo. 17, Alkali Lakefor 1120
acres to be disallowed as per same reasons given for application #9.
APPLICATION No. 24A. New Reserve No. 18, Alkali Lake for 3992 acres to be
amended to read as follows.—
The N.1/2 and Sectional S.1/2 of Section 17 and Sectional E.1/2 of
Section 18, Tp. 76, being approximately 640 acres.”®

On receiving a copy of Clark’s report, Ditchburn advised Patullo’s Deputy Minister, G.R.

Naden, on March 26, 1923, that his own report would be finished shortly. He appeared to confirm

Clark’ sview that the two agreed with respect to the Royal Commission’ s recommendations for the

Indians of Alkali Lake:

| am in accord with the decisions arrived at by Major Clark except in the
casesof the Shuswap, ColumbialL akeand St. Mary’ sBandsof the Kootenay Agency,
for whom the Royal Commission recommended one new reserve for each band.
These were disallowed on the recommendation of Mr. MacKenzie, the Grazing
Commissioner, it being contended that the granting of these reserveswould interfere
with the grazing interests of the white people....

In the Williams Lake Agency the recommendations of the Commission for
the Alkali Lake Band were very materially cut down for the same reason as in the
Kootenay Agency, but | cannot find much complaint inthis case providing the policy
of the Grazing Commissioner does not result in friction between the White and
Indian stock-raisers and this is a matter which | have aways kept in view and
impressed upon Mr. MacKenzie. Y ou will quite readily understand that the Indians
will not take kindly in having to give up meadow lands which they have been using
for agreat number of years and see them given to the white stock raisers. | think you
will agree with mewhen | say that in the outlying districts of the Provinceit is most

28 JW. Clark, Superintendent, Immigration Branch, to T.D. Patullo, Minister of Lands, undated, British

Columbia Ministry of Lands, file 02676 (1CC Documents, pp. 449 and 459).
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essential that the Whites and Indians should be at peace and harmony with one
another.®

He went on to address the supplementary list of reserves submitted by the Allied Tribes:

Referringto the supplementary list submitted to Hon. Mr. Pattullo on the 10th
ultimo | beg to say that | feel it would be wise policy on the part of the Government
of British Columbia to allow all the cases mentioned in view of the fact that the
representatives of the Allied Indian Tribes were led to believe that if the Report of
the Royal Commission did not go far enough their requests for more land would be
favourably considered. Thelist | have submitted representsonly avery small fraction
of what they asked for, the bulk of their applications being on alienated lands or
constituted large territorial areas which | considered it impossible to obtain. The
applications comprise small fishing stationsor hunting bases either on vacant Crown
lands or lands covered by timber limits. These latter are subject, of course, to the
prior rights of the licensees to the timber. There are also some meadow landsfor the
Alkali Lake Indianswhich | am of the opinion it would be advisable to give part of
if not al.

If you can see your way clear to recommend to your Minister that my views
should be met, not only with regard to the supplementary list but also that the
reserves for the Bands mentioned in the Kootenay Agency be allowed to stand or
other areas substituted therefor, | feel that | would then bein aposition to inform my
Department that the Government of British Columbia has gone asfar asis possible
to do in alotting lands for the Indians and it should be absolved from any further
demandsin this regard.?®

The following day, Ditchburn reported to Scott, reiterating Clark’s recommendations
regarding the rejection of IR 15 and 17 and the reduction of IR 18 and adding with respect to
Wycott's Flat:

The Royal Commission recommended the cutting off of Wycott's Flat
Reserve No. 6 of the Alkali Lake Band. Apparently the Commission arrived at this
decision owing to evidence being given by the then Agent, Isaac Ogden, and the
Chief of the Band that thereservewas of little use asit could not beirrigated, it being

29 W.E. Ditchburn, Chief Inspector of Indian Agencies, to G.R. Naden, Deputy Minister of Lands,
March 26, 1923 (1CC Documents, pp. 435-36).

20 W.E. Ditchburn, Chief Inspector of Indian Agencies, to G.R. Naden, Deputy Minister of Lands,
March 26, 1923 (ICC Documents, p. 437).
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too high to permit of pumping water from the Fraser River. As the report of late
Engineer Phillips, of the Dominion Water Power Branch, goesto show that irrigation
isquitefeasible by ditch and flume from Dog Creek, the cut-off asrecommended by
the Commission has been disallowed and the reserve is confirmed for the use of the
Alkali Lake Band.**

He was “ pleased to say that Major Clark realized the necessity of going asfar as hefelt possible to
do to meet the requirements of the Indians, and except for his decisions with regard to three new
reserves for the Shuswap, Lower Columbia Lake and St. Mary’s Bands in the Kootenay Agency, |

have been in accord with him.”?%

RATIFICATION BY BRITISH COLUMBIA AND CANADA

Given that reports of Ditchburn and Clark were in general agreement and largely confirmed the
report of the Royal Commission “with afew amendments, additions and deductionsto the Reserves
confirmed, cut-offs and new reserves,” Patullo proposed to Scott on April 6, 1923, that their

recommendations be adopted:

| am prepared, subject to ratification by the Lieutenant-Governor in Council, to
confirm the report with the amendments, additions and deductions as recommended
by Mr. Ditchburn and Mgjor Clark upon your submitting a revised schedule of the
confirmations, cut-offs and new reserves, with the exception that | cannot agree to
contribute towards the purchase of any of the lands as recommended.?*

Patullo was not receptive, however, to thelist of additional reserves submitted by the Allied Tribes:

Regarding the supplementary list of reserves submitted by Mr. Ditchburn as
applied for by the representatives of the Allied Tribes of British Columbia, the
Provincial Government does not look thereon with favour. The Indiansaready have
agreat proportion of the chief strategical locations along the Coast which are ample

21 W.E. Ditchburn, Chief Inspector of Indian Agencies, to Duncan C. Scott, Deputy Superintendent
General of Indian Affairs, March 27, 1923 (ICC Documents, pp. 438 and 447).

22 W.E. Ditchburn, Chief Inspector of Indian Agencies, to Duncan C. Scott, Deputy Superintendent
General of Indian Affairs, March 27, 1923 (ICC Documents, p. 438).

23 T.D. Patullo, Minister of Lands, to Duncan C. Scott, Deputy Superintendent General of Indian Affairs,
April 6, 1923, British Columbia Ministry of Lands, file 02676 (ICC Documents, p. 461).
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for al their reasonable requirements. It is felt that if the new applications were
granted few suitable locations would be left free for purposes of industry.... But
beyond the matter of expediency | am of opinion that the Indian requirements are
aready amply met, which also was evidently the opinion of the Royal
Commission.?*

Scott agreed that the reports of Ditchburn and Clark had corresponded in most of their

“essential particulars’ and, like Patullo, he saw no reason why the federal and provincia

governments should not invoke their powersto adopt the confirmations, cut-offs, and new reserves

proposed. However, on April 9, 1923, heentreated with Patullo to reconsider the province’ sposition

on the additional reserves proposed by the Allied Tribes, given that Teit and others had been

appointed to provide the Indian perspective:

Asthisisafinal adjustment of al claim for Indian reserves between the Dominion
and the Province under the provisions of Clause 13 of the Terms of Union, we feel
very strongly that these applications on behalf of the Indians should receive very
careful and sympathetic consideration, and should not be refused unless for very
weighty reasons.?®

In a separate letter to Ditchburn, Scott remarked:

We put up quite afight for the reserves on the supplementary list but without result.
Hon. Mr. Patullo gave me amemorandum which Mr. Clark prepared for him, which
| send along for your information. Their claim isthat it would not be in the interests
of theprovinceto grant thesereserves, for the reasons set forth in the casesdealt with
by Mr. Clark.

The only object in employing Tait [sic] and subsequently the Indianswas to
enable them to be assured that their final representations had received attention, and
our correspondence will show that their requests have been placed urgently and
emphatically beforethe provincia authorities. If we do not succeed we cannot | think
be fairly held responsible although the Indians will no doubt be dissatisfied.*®
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Duncan C. Scott, Deputy Superintendent General of Indian Affairs, to T.D. Patullo, Minister of Lands,
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Patullo apparently acceded to Scott’s request that the provincial government give further
thought to the supplementary list of reserves requested by the Allied Tribes. Ditchburn’s report to
Scott on May 21, 1923, suggests that the provincial review had not yet been completed, although it

seemed unlikely that the province would relent:

What action the Provincial Government will take with regard to the supplementary
list will beentirely outsidethereport of the Commission. | aminclined to believethat
it isnot intended to ignore thislist altogether, as| have pointed out to the Provincial
officias that the representatives of the Allied Tribes were encouraged by that
Government to present their statement of claim and therefore it appeared to me that
some favourable action should be taken with regard to these additional requests
which only form avery small proportion of what they were asking for.

In view of what has taken place | feel that it would have been better to have
informed O’ Meara, Teit and others that the Roya Commission had canvassed the
Indian Reservesituation very thoroughly and that the Governmentswoul d not go any
further than what the Commission reported upon as being necessary. As a matter of
fact, the Commission were very liberal in their recommendations except possibly in
the matter of grazing allotments, but at that time the Crown ranges were open to
Whitesand Indians alike so apparently they did not deem it was necessary to takethe
Indians' requestsin this regard into serious consideration.?*’

In the meantime, Minister of the Interior Charles Stewart had written to the Allied Tribeson
May 14, 1923, acknowledging, in the interests of avoiding litigation, that the Indians of British
Columbia had not ceded their aboriginal title and expressing the federal government’ s willingness
“to make reasonable arrangements, as expressed in the ... Order-in-Council [of June 20, 1914,] for
the cession of thistitle.” 2 On the same day, Scott asked Ditchburn for “suggestions asto the terms
which should be offered to the Indians of British Columbia for the cession of the Indian title,” to

which Ditchburn responded by referring to his letter of November 28, 1922, in which he had
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W.E. Ditchburn, Chief Inspector of Indian Agencies, to Duncan C. Scott, Deputy Superintendent
General of Indian Affairs, May 21, 1923, NA, RG 10, vol. 11047, file 33/General, part 6.
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Esketemc First Nation Inquiry — IR 15, 17, and 18 Claim 115

recommended treating separately with the bands of each British Columbiaagency since, inhisview,
the Allied Tribes did not represent al Indians in the province.

In June, the Nishga Indians, anticipating federa acceptance of the work of Ditchburn and
Clark, wrote to the Governor General to ask him to refuse to allow any proposed Order in Council
to that effect. They invoked the assurance given by the Duke of Connaught as Governor General on
September 25, 1916, that, if they did not agree with the findings of the McKenna-McBride
Commission, their case would be considered by the Judicial Committee of the Privy Council, and
they reiterated their earlier statements that the Commission’ s findings were not acceptable.*®

OnJuly 25 and 27, 1923, delegatesof the Allied Tribes, |ed by Peter Kelly, metinVancouver
with Stewart, Senator Hewitt Bostock, Scott, and Ditchburn. Kelly reiterated the Indians’ reticence
at negotiating on the basis of the June 20, 1914, Order in Council because “we shall have
surrendered all our claims to the lands of the Province, and the Province, by granting us a few
reserves here and there, shall be held to have satisfied al claims of the Indians against the
Province.”** Because large areas of Indian land had already been taken up by settlers, leaving only
unoccupied Crown lands open for consideration by the McKenna-McBride Commission, Kelly
considered the Commission to have been appointed “fifty yearstoo late.” **? He al so objected to the
power granted to the federal government under the British Columbia Indian Lands Settlement Act
to takereservelandswithout thelndians' consent, arguing that thelegislation rendered it impossible

for the Indians to get additional lands or afair adjustment of all their rights:

The Royal Commission told the Indian Tribes again and again and again that they
had nothing to do with the Indians' title, that they had nothing to do with the

29 W.E. Ditchburn, Chief Inspector of Indian Agencies, to Duncan C. Scott, Deputy Superintendent

General of Indian Affairs, May 21, 1923, NA, RG 10, vol. 11047, file 33/General, part 6.

300 Robert Stewart, President, Nishga Tribe, David Doolan, Chairman Kincolith, Peter Calder, Chairman
Greenville, Michadl Inspring, Chairman Aiyansh, and Amos Gosnell, Chairman Gwinaha, to Governor General of
Canada, June 4, 1923, NA, RG 10, vol. 11047, file 33/General, part 6.
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aboriginal title, that their powersdid not go that far, that the Government did not give
them any power to touch that question at all, and the report of the Royal Commission
would bring all matters to an end, to a settlement. We will have forfeited by its
adoption our right to a hearing on the one stand, the one point on which we think we
have ground to take a strong stand. After that is done, what shall we do? The only
thing possible will be this. We will come and beg absolutely depending upon the
goodwill of the Crown, with no argument to support us, with nothing to back up our
claims, our aborigina title gone. Everything that we have in our favor gone.
Therefore, we are opposed to coming to an agreement under those conditions, Sir.3*

Kelly assured Stewart that the Indianswere not pressing areferenceto the Privy Council for themere
sake of obtaining a decision of the highest tribunal in the British Empire, but would in fact prefer
anegotiated settlement on just grounds.®* Until such a settlement had been reached, however, the
Indians were not prepared to sacrifice the basis of their position.®

For his part, Stewart equated the interests of the Indians and the federal government in
obtaining a good land settlement from the province,®*® and he promised to deal with British
Columbia s Indians on the same basis as Indians in other parts of the country.*’ He acknowledged
that, on moral grounds, there was no question of the Indians’ ownership of the lands in British
Columbia they had never ceded, but he warned Kelly that the question of the Indians' legal title

might have to be litigated.**® He concluded:

803 “Report of amesting between the Honourable Charles Stewart, Minister of the Interior, and the Allied
Indian Tribes of British Columbia,” July 25, 1923, NA, RG 10, vol. 3820, file 59335, part 1, pp. 30-33.

S04 “Report of ameeting between the Honourable Charles Stewart, Minister of the Interior, and the Allied
Indian Tribes of British Columbia,” July 25, 1923, NA, RG 10, vol. 3820, file 59335, part 1, p. 46.
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Orders-in-Council are awaiting this conference, the signatures have still to be
attached, waiting to see just definitely where you stood in the matter, so, while we
appear to have adopted the matter, we were anxious to give the fullest investigation
to this matter because this conference ... was for the purpose of trying to ascertain
whether or not the Indians were going to be satisfied, reasonably satisfied, and
whether it would be possibleto cometo asatisfactory conclusion with respect to this
matter.... | would not like the impression to go abroad that we intend to ride
roughshod over the Indians and the representations they make. Possibly we cannot
satisfy them all ... but asfar asit is possible so to do, it is our desire to pursue these
discussions both with yourselves and the Provincial Government to see if we can
come to an amicable arrangement. If your committee is prepared to sit around the
table — I myself am not staying here, because it will consume some time — Mr.
Ditchburn has gone into this question with representatives of the Provincia
Government. He has fought your battle, | think, as well as he could. Perhaps you
think he has not succeeded as well as he might, but do not forget the fact the
Provincial Government stands upon its Provincial rights....**

Kelly agreed to continue the discussions with Scott during the following month.

Even as Stewart and Kelly were meeting, however, the Roya Commission’s report, as
amended by Ditchburn and Clark, received its first official sanction on July 26, 1923. British
Columbia passed Order in Council 911, which stated:

THAT the Report of the Royal Commission of Indian Affairs as made under
date of the 30th day of June 1916, with the amendments thereto as made by the
representatives of the two Governments, viz: Mr. W.E. Ditchburn, representing the
Dominion Government and Mg or J.W. Clark, representing the Province, in sofar as
it coversthe adjustments, readjustments or confirmation of the Reductions, Cut-offs
and additionsin respect of Indian Reserves proposed in the said report of the Royal
Commission, as set out in the annexed schedules, be approved and confirmed as
constituting full and final adjustment and settlement of all differences in respect
thereto between the Governments of the Dominion and the Province, in fulfillment
of the said Agreement of the 24th day of September 1912, and also of Section 13 of
the Terms of Union, except in respect to the provision for landsfor Indians resident
inthat portion of British Columbiacovered by Treaty No. 8, which formsthe subject
of Interim Report No. 91 of the Royal Commission: The settlement of which will be
allowed to remain in abeyance until some more suitable time, but which shall not
prevent the Government of the Provincefrom dealing with vacant Crown landsunder

809 “Report of ameeting between the Honourabl e Charles Stewart, Minister of the Interior, and the Allied
Indian Tribes of British Columbia,” July 25, 1923, NA, RG 10, vol. 3820, file 59335, part 1, pp. 41-42.
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the provisions of the land laws of the Province from time to time in force and
effeCt.le

The Indians and their supportersfelt betrayed. The chairman of the Friends of the Indians of
British Columbia, P.D. McTavish, wrote to Lieutenant Governor Walter Nichol on July 28, 1923,
asking him to withhold his approval of the Order in Council if it had not already been given:

| have before me [an] official report of [an] interview just had between [the]
Minister of Interior and the Allied Indian Tribes of British Columbia. From thisit
would appear that at Ottawathe matter of passing [an] Order-in-Council adoptingthe
Report of the Royal Commission on Indian Affairs had been deferred until thewhole
subject of that Report and related matters shall have been discussed as is hoped
between the Allied Tribes and the two Governments.

Fromthisinterview asreported it would appear that at Victoriathe Executive
Council hasaready passed [a] Minute of Council adopting the Report. Possibly such
Minute has been submitted for your approval.

We beg to ask attention to the fact, of which most explicit and official proof
can be furnished, that the whole proceeding represented by the McKenna-McBride
Agreement and the Report of the Royal Commission is based upon the assumption
that the Indian Tribes of British Columbiahave not theterritorial land rightsclaimed
by them. This assumption in January, 1875, the then Minister of Justice of Canada
described as one “which completely ignored as applicable to the Indians of British
Columbia, the honor and good faith with which the Crown had in all other cases
sinceits Sovereignity [sic] of theterritoriesin North Americadealt with their various
Indian Tribes.”

Sincethat timerepresentativesof British Sovereignsin Canadaand Ministers
of the Crown, including the Earl of Dufferin, Sir Wilfrid Laurier and the Duke of
Connaught, have upon many occasions given to the Indian Tribes of British
Columbiaassurancethat their land rights would be recognized and justly dealt with.

Understanding that the Lieutenant-Governor of a Province is as much a
representative of His Majesty for all purposes of Provincial Governments as is the
Governor-General for al purposes of Dominion Government, we think it desirable
to place in your hands information showing the present position of the Indian land
controversy....

We beg to strongly urge upon Y our Honour that as the honor of the British
Crown is at stake you withhold sanction from the proposed Order-in-Council until

810 Order in Council 911 (British Columbia), July 26, 1923 (ICC Documents, p. 478).
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a least all outstanding issues shall have been fully discussed between the Allied
Tribes and the two Governments.®*

Having been approached by Nichol for a memorandum on the subject, Ditchburn on

August 1, 1923, criticized McTavish for confusing aboriginal title with Indian reserves:

[ T]he above mentioned Society are interested in the question of the extinguishment
of what is known as the Aboriginal Titlein the lands of the Province outside of the
reserveswhich have been set apart for the use and benefit of the various Indian tribes
of British Columbia. This, you will realize, isaseparate and distinct matter from the
Indian Reserve question whichisdealt with under the Thirteenth Article of the Terms
of Union.

The statement of Mr. McTavish “that the whole proceeding represented by
the McKenna-M cBride Agreement and the Report of the Royal Commissionisbased
upon the assumption that the Indian Tribes of British Columbia have not the
territorial land rights claimed by them” isincorrect and made evidently inignorance
of what had transpired prior to the above-mentioned Agreement between the
Dominion Government and the Government of the Province of British Columbia.

After briefly reciting the history of reserve land selection in British Columbia before 1912 and the

subsequent role of the McKenna-McBride Commission, Ditchburn continued:

Duringtheitinerary of the Commission the question of Aboriginal Titlecame
before that body on numerous occasions but they took painsto explain to the Indians
that their duties were restricted to deal with Indian reserves and nothing el se.

From theforegoing it is quite apparent that the request for your withhol ding
your sanction to the Provincial Order-in-Council ratifying the Report of the Royal
Commission is based on amisconception of just what powersthe Commission were
endowed with and what the Report contained.®

Writing to Scott on the same day to advise him of this correspondence with Nichol, Ditchburn

commented: “I think you will agree with me that this sufficiently covers the point taken up by

s P.D. McTavish, Chairman, Society of Friends of the Indians of British Columbia, to Walter Nichol,
Lieutenant-Governor of British Columbia, July 28, 1923, NA, RG 10, vol. 11047, file 33/General, part 6.
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Mr. McTavish and should divorce for all time the Indian Reserve question from that of Aboriginal
Titleif they were ever considered to be united.”3*

Scott remained in Victoria to canvass the Indians' position on the land question, among
others. Provincial representativeswereinvited to attend but declined, taking theview that, “whereas
the charge of the Indians and their trusteeship and management of the lands reserved for their use
is a function of the Dominion Government, therefore, any conference with the Indians should be
solely with the representatives of that Government”; on the other hand, “[a]lny questions arising in
respect of the Indians of B.C., involving any responsibility on the part of the Province, should be
adjusted as between the Province and the Dominion, and therefore it is not necessary or advisable
that the Province should be represented at any conference between the Indians and the Government
of Canada.”*"

Scott and representatives of the Allied Tribes met over five daysin early August 1923, but
the discussions did not feature the cordiality and hope that marked the earlier exchanges between

Stewart and Kelly:

An atmosphere of mutual suspicion prevailed, and there was much futile debate and
the reiteration of irreconcilable positions. Finally, the Indians did spell out the
conditions under which they would be prepared to relinquish their aboriginal claims:

Theright to fish without restriction, and possibly the right to sell the fish to
anyone. The right to hunt for food without restriction.

Access to timber for personal use from public lands.

Reserves on the basis of 160 acres per capita.

Full control of reserve foreshores to low-water mark.

Improved systems of medical care and education.

Reimbursement of about $100,000 which they had already spent over the
years in advancing their claims.

Annuities of $5 per capita retroactive over the previous twenty years.

313

W.E. Ditchburn, Chief Inspector of Indian Agencies, to Duncan C. Scott, Deputy Superintendent
General of Indian Affairs, August 1, 1923 (ICC Exhibit 9, tab E).

814 J. Morton, Secretary, Executive Council, to W.E. Ditchburn, Chief Inspector of Indian Agencies,
July 31, 1923, as set forth in Duncan C. Scott, Deputy Superintendent General of Indian Affairs, to Charles Stewart,
Minister of the Interior, October 29, 1923, NA, RG 10, vol. 3820, file 59335, part 3A (ICC Exhibit 9, tab F).

815 E. Brian Titley, A Narrow Vision: Duncan Campbell Scott and the Administration of Indian Affairs
in Canada (Vancouver: UBC Press, 1986), 152.



Esketemc First Nation Inquiry — IR 15, 17, and 18 Claim 121

Asthe Victoria Times of August 11, 1923, reported, “the delegations asks for five times as much

land as the Indians at present hold in this province.” 3

Scott considered the Indian demands to be unacceptable, since they simply repeated the
proposals made by the Allied Tribes to the province in 1919 and had besides added the annuities

claim. By Scott’ s calculation, assuming a 1923 popul ation of 24,744, the claim of “the usual annuity

of $5.00 per capita’ over 20 years would result in a cash payment of $2,474,400 in addition to the

newly quantified claim of $100,000 for the costs of pressing the claim. In his report to Stewart, he

wrote:

| cannot refrain from expressing the opinion that far from being reasonable claims,
they are exacting and extravagant. Favourable consideration would lead to the
expenditure of such very large sums of money on the Indians of British Columbia
that an envious feeling would be created in the minds of other Indians in the
Dominion....

In spite of this vigorous protest from the Indians as to the acceptance of the
report of the Roya Commission, | cannot, with a due sense of responsibility and
having the best interests of these people at heart, recommend any other action but the
adoption of the report. The Indians will receive in the aggregate a large acreage of
reserve lands free from any vexatious claim of the Province, such as the so-called
“reversionary interest” has been in the past. While it istrue that in some districts it
would have been more satisfactory if larger reserves could have been set aside for
them, conditions peculiar to British Columbia rendered that almost impossible, but
thereport of the Royal Commission providesreservesfor these Indianswhich canbe
devel oped and utilized by them. Over [and] against their complaint that they have not
sufficient land we must set the statement, often well founded on fact, that they are not
making good use of the lands provided for them.

If our Government refuses to further consider the report of the Royal
Commission and [failg] to use the statutory power to confirm the report, | am afraid
the future welfare of the British Columbia [Indian] will be jeopardized. The report
isthe [outcome of] long negotiations between the Governments, of an examination
into the needs of the Indians on the ground, during which the evidence of the Indians
wastaken and their advice and co-operation sought, and finally, therewasaresurvey
of the whole report by officers of the Governments and representatives of the
Indians.... With the reserve question finally disposed of | had expected that the
Indians would realize that their aboriginal title was in part already annually
compensated for by the generous grants that the Dominion Parliament is making on

316 “Indians of Province Seek Many Changesin Administration,” Victoria Times, August 11, 1923, NA,
RG 10, vol. 11047, file 33/General, part 6.
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their behalf, and would wish to add to those obligations of the Dominion an
extension of the educational system and some better provision for hospitals and
medica attendance. Such is not the case, and | have to submit the facts for your
consideration.®’

In short, Scott recommended that the claims of the Allied Tribesberefused and that thereport of the
M cK enna-M cBride Commission, subject to the amendments of Ditchburn and Clark, be adopted.®®

When no word emerged from the federal government asto what courseit intended to follow,
Kelly, Paull, and fellow Indian leader Alex Leonard travelled to Ottawain February 1924 to respond
to rumours that the federa government intended to adopt the amended report of the Royal
Commission. They had prepared and presented a memorandum in which they asserted that “the
professed purpose of the [British Columbia Indian Lands Settlement] Act [to carry out a ‘final
adjustment of all mattersrelatingto Indian affairsintheProvinceof British Columbia’ inaccordance
with the McKenna-McBride Agreement of 1912] had not been accomplished.”*® Scott later
informed Ditchburn:

They [Kelly, Paull, and Leonard] met a committee consisting of our Minister
[Stewart], the Hon. Dr. King, theHon. Senator Bostock and myself, and matterswere
pretty thoroughly discussed. At the Minister’s request | took them to Mr. E.L.
Newcombe, the Deputy Minister of Justice, and they asked his opinion on certain
matters, which he gave them very frankly, to the effect that while they claimed an
aborigina title, he was doubtful whether they had any such title, and he thought the
courtswould not support their claim. Afterwardsthey submitted certain questionsin
writing, to which hereplied.... The meeting adjourned and my understanding of the
situation was that the Minister was to take up the matter again with the British
Columbia Government, possibly with an attempt to get them to cancel the cut-offs

s Duncan C. Scott, Deputy Superintendent General of Indian Affairs, to Charles Stewart, Minister of

the Interior, October 29, 1923, NA, RG 10, vol. 3820, file 59335, part 3A (ICC Exhibit 9, tab F).
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and to give other considerations. Our Minister has wired to Hon. Mr. Oliver to find
out whether he will be in Ottawa. So far as | know there was no promise by the
Minister that our Order in Council would not passinitspresent form. Aswe have not
heard from Mr. Oliver whether he intends to come to Ottawa, the whole matter is
held in abeyance.®®

Ultimately, the delegation’s efforts proved futile. As Scott had foreseen, on July 19, 1924,
the federal government passed Order in Council PC 1265, which echoed the province' s Order in
Council of July 26, 1923, word for word.** As Robert Cail observes, the two governments
considered that all three major Indian land issues in British Columbia had been resolved: the
reversionary interest by the terms of the M cK enna-M cBride Agreement, and aboriginal title and the
size, location, and nature of reserves by the final report as adopted by the Ordersin Council. Asfor
the members of the Allied Tribes, they felt with some regret that the door had been closed on a
negotiated settlement, and they resolved to pursue their claim through the Privy Council .3 For the
members of the Alkali Lake Band, the two Orders in Council signalled not only the formal
resurrection and confirmation of Wycott’s Flat as IR 6, but also the disallowance of IR 15 and 17

and the reduction of IR 18 from 3,992 acres to 640 acres.*?

THE 1927 SPECIAL JOINT COMMITTEE OF THE SENATE AND HOUSE OF COMMONS

Within four months of the passing of federal Order in Council 1265, the Land Committee of the
NishgaTribe met with Prime Minister Mackenzie King in Prince Rupert in October 1924 to request,
on behalf of the Allied Tribes, that its petition be referred to the Judicial Committee of the Privy
Council for determination. Invoking Stewart’ sacknowledgment of aboriginal titlein 1923, Roche's

assurance in 1916 that the Indians’ attendance before the M cK enna-M cBride Commission would

820 Duncan C. Scott, Deputy Superintendent General of Indian Affairs, toW.E. Ditchburn, Chief Inspector
of Indian Agencies, April 3, 1924, NA, RG 10, vol. 3820, file 59335 (ICC Exhibit 9, tab C).

2 Order in Council PC 1265 (Canada), July 19, 1924 (ICC Documents, pp. 488-500).

822 GeorgeEdgar Shankel, “The Development of Indian Policy in British Columbia,” unpublished doctoral
thesis, University of Washington, August 1, 1945, p. 210.

823 As noted previously, the area of IR 18 increased to 703 acres in 1927 following survey by D.M.
MacKay.
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not prejudice the case before the Privy Council, and Laurier’ s promise to assist with the reference,
the Land Committee deplored the fact that the Department of Indian Affairs, in an effort to force a
settlement with the Indians, had withheld fundsthe Indiansdesired to pursuetheclaim. Inanimplied
rebukeof Allied Tribes' counsel Arthur O’ Meara, King replied that the government did not want the
Indians to “spend a large sum of money when it is not necessary” and wished to avoid seeing
“persons interested in promoting appeals ... bleed the Indians.” He did agree, however, to stand by
the statements of past and existing ministers of the federal Crown and to discuss with Stewart the
steps required to secure “absolute justice” for “the original inhabitants of this country.”3* Y et, by
1927, the federal government enacted the “ notorious’ 3 section 141 of the 1927 Indian Act, which
made it an offence, punishable by a fine of not more than $200 and not less than $50 or by
imprisonment not exceeding two months, for any person to receive or solicit funds from an Indian
“for the purpose of raising afund or providing money for the prosecution of any claim which the
tribe or band of Indians to which such Indian belongs, or of which he is a member, has or is
represented to have for the recovery of any claim or money for the benefit of the said tribe or
band.” %

On April 23,1925, Kelly, Paull, and George M atheson, asdel egates of the Allied Tribes, met
with members of thefederal cabinet® to present amemorandum in which they protested the federal
government’s failure to reply to the conditions of equitable settlement proposed in the 1919
submission to the provincial government and in the meetingswith Scott in Victoriain August 1923.
They also outlined the position they felt forced to take in light of the Ordersin Council adopting the
amended report of the Royal Commission. In particul ar, they informed thegovernment that, although
their primary objective remained anegotiated settlement, they realized that they must pressonto the

s24 “Report of Interview with the Prime Minister of Canada,” October 13, 1924, NA, RG 10, vol. 11047,
file 33/General, part 6; E. Brian Titley, A Narrow Vision: Duncan Campbell Scott and the Administration of Indian
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Privy Council with their claim to aboriginal title over the large proportion of British Columbiato
which they had not ceded their original sovereignty. In addition, they believed section 109 of the
Constitution Act, 1867, preserved “al territorial land rights claimed by the Indian tribes” as an
“interest” in the public lands of the province.®*®

Arthur Meighen in opposition asked Stewart in the House of Commons on June 26, 1925,
to clarify the status of the Indian lands issue in British Columbia and explain why the federa
government did not permit the Indians of British Columbiato take their case to the Privy Council.
Stewart replied that, “ although the M cK enna-M cBride agreement had been carried out, it had in no
way satisfied the Indians, ‘ but inasmuch asthe provincia government werethreateningto cancel the
arrangement altogether if we did not take action,’ that agreement and the ensuing report had had to
be ratified.”** He recognized that the Indians were entitled to obtain a decision from the Privy
Council on the Indian land question and agreed that the federal government would sanction such a
reference, but he indicated that the government would not be justified in funding the Indians
representatives unless “something very concrete” was presented.*®

To this the Allied Tribes replied that the memorandum they had prepared for the British
Columbiagovernment in 1919 was*“ something very concrete.” ! They seized on Stewart’ sstatement
inthe House of Commonsasapromiseto facilitate areference to the Privy Council, contending that
“the principal matter now requiring to be discussed between the allied Tribes and the Government

of Canada is the particular method by which the Government will facilitate securing such

528 Allied Indian Tribesof British Columbia, “ Supplementary Memorandum: Nature and Extent of Rights

Claimed,” April 23, 1925, NA, RG 18, vol. 3312, file HQ-1034-E-2.
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decision.”**? A subcommittee of cabinet wasasked to look into the question, but, given hisview that
the Indians had been “fairly compensated” for their aboriginal titlein theform of reservesand other
government services, Scott advised in a lengthy report dated July 14, 1925, against challenging

British Columbiain court. He pointed out, as Brian Titley notes:

Should the Indians win, “there [would] be acloud on all the land titlesissued by the
province, and this point [had] always been an obstacle in the way of the reference.”
Going to the courts became less practicable with the passing of time and was even
less so now that the report of the royal commission had been confirmed by both
governments. He advised that it was best to avoid judicia proceedings and instead
to continue the prevailing policy of increasing expenditure on education and health,
thereby “nominally according full compensation for any aboriginal title in the
lands.”... [A]fter al, his department was spending far more on the Indians of British
Columbiathan they could ever get from atreaty and ... the annuities paid under the
treaty system were “a questionable benefit.” 3%

The Allied Tribes prepared anew petition in December 1925 and presented it to Parliament
on June 10, 1926, where it received first reading in the House of Commons the following day.>**
Although “the main purpose [of the petition] was to secure a court decision on the question of
aboriginal title,”** a new ingredient in this proposal was the Indians' call for a parliamentary
committee to assess “the petition and all related matters.” 3 The Allied Tribes endorsed the idea of
aparliamentary inquiry on October 29, 1926, and K elly met with Stewart in November to secure his

consent. Over Scott’s opposition, the federal cabinet decided in February 1927 to create a Special
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Joint Committee of the Senate and House of Commons to investigate the Indians claims, and
Stewart announced the plan in the House of Commons on March 6.3 British Columbia, as it had
done with regard to the meetings involving Stewart, Scott, and the Allied Tribes in the summer of
1923, declined to participate.*®

OnMarch 30 and 31, and April 4,5, and 6, 1927, the Special Joint Committeereceived oral
and documentary evidencefrom eight witnesses, including Scott, Ditchburn, Paull, Kelly, Chief John
Chillihitza of the NicolaValley Indian Band, and Chief Basil David of the Bonaparte Indian Band.
Arthur O’ Meara appeared as counsel for the Allied Tribes, but his reputation as an “agitator”
preceded him and hewas coldly received. Hisability to represent theinterior bands, including Alkali
Lake, was also thrown into doubt when lawyer Alec D. Macintyre from Kamloops, with the support
of Chillihitzaand David, claimed to be acting on their behalf. Kelly and Paull were accorded polite
if occasionally skeptical treatment, their submissions based in large measure on the November 12,
1919, statement prepared by the Allied Tribes at the request of the province. Scott, who initially
opposed the Committee’ s establishment, effectively took control of the proceedings by presenting
alengthy opening statement that set the historical framework for the submissions made by all the
remaining witnesses. In addition to providing statistics comparing the benefits received by Indians
in British Columbia with those received by Indians under treaties in other parts of Canada, he
attended the remainder of the inquiry, interjecting with comments or questions as he perceived the
need to arise.

Following the hearings, the Committee took just three daysto issueits report, which it did
on Saturday, April 9, 1927. Although the Committee praised Kelly and Paull for their “forcibly
expressed” yet “highly acceptable” presentations, it disagreed with the Allied Tribes' claim that the
Indians of British Columbiahad never been conquered, and noted the divergence between the Allied
Tribes and the Indians of the interior on the question of aborigina title. It concluded that the claim

to aboriginal title was arecent innovation promoted by men like O’ Mearawho saw the Indian land
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issue as an opportunity for personal gain, but that such title did not exist historically because there
was no evidence of it being conveyed from generation to generation. The Committee denied the
existence of aboriginal titleand refused to support ajudicial reference on theissue, laying the blame
on the Allied Tribes for its failure to take advantage of the conditional offer set forth in the Order
in Council of June 20, 1914:

Having given full and careful consideration to all that was adduced before
your Committee, it is the unanimous opinion of the members thereof that the
petitioners have not established any claim to thelands of British Columbiabased on
aboriginal or other title, and that the position taken by the Government in 1914, as
evidenced by the Order in Council [of June 20, 1914] and [Minister of Justice
Charles] Doherty’ sletter [of November 14, 1914, advising O’ Mearathat the federal
government had no power or authority to refer a case directly to the Privy Council],
afforded the Indians full opportunity to put their claim to the test. As they have
declined to do so, it isthe further opinion of your Committee that the matter should
now be regarded as finally closed.®*

The Committee was evidently persuaded by Scott’ s evidence, which favourably compared
the benefits received by Indians in British Columbia despite the absence of treaties with those
receivedin other provinceswhere Canadahad negotiated treatieswith the aboriginal inhabitants. The
Committee then addressed point by point the conditions proposed as abasis of equitabl e settlement
inthe Allied Tribes statement of November 12, 1919. It treated as one claim the Indians' demands
for beneficial titleto 160 acres of average agricultural land per person, including sufficient water in
dry areas, with compensation for inequalities in acreage and value and a scheme for compul sory
purchasewhereinsufficient landswere available. To thisthe Committee responded that thereserves
and associated resources set apart under Article 13 of the Terms of Union, whether by the Joint
Reserve Commission of 1876, the single Commissioners, or the McKenna-M cBride Commission,
were “held by the Dominion in trust for the full and permanent beneficial interest of the Indians.”

Whenthereservesasreviewed and adj usted by the M cK enna-M cBride Commi ssion were confirmed,
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“any provincial interestswould disappear and the Dominion, intrust for the Indians, would havethe
full use and benefit of these reserves.”**

On the question of referring disagreements between the governments and the Allied Tribes
onreserveallotmentstothe Secretary of Statefor the Colonies, the Committeerespondedtersely that
such a reference was to be made under Article 13 of the Terms of Union only “if the two
governmentsfailed to agree,” but since they had agreed “under statutory authority” the allotment of
reserves was therefore considered to have been concluded.®*

Finally, and somewhat ominously, the Committee recommended that “the decision arrived
at should be made known as completely as possible to the Indians of British Columbiaby direction
of the Superintendent General of Indian Affairsin order that they may become aware of thefinality
of the findings and advised that no funds should be contributed by them to continue further
presentation of a claim which has now been disallowed.”3*

With the approval of the report of the Special Joint Committee by both the Senate and the
House of Commons, the Committee’ srecommendationstook ontheforceof law. A “spent force,” 3
the Allied Tribes, “never closely knit at best, fell apart.”*** Although O’ Meara sought to keep the

movement alive, he placed himself in jeopardy of prosecution under section 141 of the Indian Act,
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according to Scott writing in February 1928.3* But O’ Meara sdays of advocating for the Indians of
British Columbiawere virtually done. On April 2, 1928, at the age of 66 years, he died suddenly of

heart disease at his home in Chilliwack.3#*

SURVEY AND CONVEYANCE OF RESERVES
With the adoption of the report of the Specia Joint Committee by Parliament, the only steps still to
be completed finally to resolve the reserve question in British Columbia were the survey of the
reserves, the checking and confirmation of the surveys by both governments, and the conveyance of
titlefrom British Columbiato thefederal government. Thiswork wasalready well underway, having
been started following the passing of provincial Order in Council 911 and federal Order in Council
PC 1265 accepting the recommendations of Ditchburn and Clark.

OnApril 28,1926, surveyor D.M. MacKay wasinstructed to survey reservesin the Williams
Lake Agency, including the new reserves at Alkali Lake and in particular the disallowed IR 17.3
Ditchburn was quick to notice this error, and he contacted MacKay directly on May 28, 1926, to
clarify the instructions.>*® By September 20, 1927, MacK ay reported that his surveys for the Alkali
Lake Indians were nearing completion.** Once he had finished, he forwarded his field notes to
Surveyor General J.E. Winbach who sent them on to Indian Affairs’ Assistant Deputy and Secretary

J.D. McLean on November 15, 1927, following MacKay’ s return to Victoria to make some minor
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350

corrections.”™ Eleven days later, MacKay delivered his progress report and sketch plans of the

reserves covered by the Alkali Lake Band’ s applications 10, 16, 23, and 24A,** and the following
March he reported that his field notes for the Alkali Lake surveys had been submitted to British
Columbia s Surveyor General .2 On April 27, 1928, he submitted his final report:

Alkali Lake Indians.

On August 30th [1927] | established my camp near the north west corner of
Little Spring I.R. No. 8, our water supply being obtained from a good, never failing
spring near by.

Areas covered by applications Nos. 23 [IR 9A] and 24A [IR 18 as reduced)]
were surveyed from this camp, the survey of the area under application No. 24A
being undertaken first.

ThisReserve[IR 18 asreduced], which comprises fractional section 17 and
fractional East %2 of Sec. 18 Tp. 76, is wooded with Pine and scattered Poplar. The
soil islight and dry with occasional rock outcrops.

Reserve No. 9A (application No. 23) is the south %2 of Section 23. The land
is of value because of its wild hay meadow. The hay crops here could be greatly
increased by clearing the clumps of willows which are scattered throughout the
meadow.

Indian ReserveNo. 11A (application No. 16) wasgiven lot number 5398. The
meadow areas of this reserve are beginning to suffer from the spread of (Hordeum
jubatum) commonly known asfoxtail. | understand thisgrassisnot indigenoustothis
country but nevertheless is spreading at a rapid rate. This grass is suitable as feed
while green, but not once it heads out and ripens, at which time the sharp seed-pod
causes physical injury to sheep and cattl e by piercing the membrane of the mouth and
setting up inflammation. The Indians should be encouraged to use every effort to
systematically destroy this grass which is killing out the natural grass of their
meadows.

On September 19th | moved to that part of the west bank of the Fraser River
opposite Alkali Lake Creek, known asthe Gang Ranch area. From here| carried out
the survey of the area covered by application No. 10 [IR 16] which was given lot
number 5400. For some years a portion of thislot was cultivated by the Alkali Lake
Indians, potatoes, corn, and other garden produce being grown successfully. Inrecent
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years lack of sufficient water for irrigation purposes has caused the Indians to
discontinue the cultivation of this tract and at the time of survey the area was
overgrown with weeds.**?

At senior levels of government, however, new issues continued to thwart the federal
government’ s ability to secure title to the reserves in British Columbia for another ten years. The
province hoped “to retain rights to Indian lands that did not prevail elsewhere” so that it could
reclaim reserve lands without compensation for roads, canals, bridges, and other public works.®*
Another change in government at the provincial level in 1928 further served to delay the
conveyancing, although Scott and British Columbia’ s Superintendent of Lands, Henry Cathcart, were
able to reach an agreement that appeared to resolve all outstanding issues outside the Railway Belt
and the Peace River Block. But with the surveys completed by 1931, and Scott anxiousto finalize
the matter before hisretirement in 1932, issuesrelating to the Railway Belt again served to delay the
transfer of title. Oncethat issue had been resol ved, the province then rai sed the question of excluding
base and precious metals, timber, and other natural resources from the conveyance. In a final

compromise worked out between the two governments, as Brian Titley explains,

[t]hey agreed that the conveyance would include timber and minerals with the
exception of preciousmetals. Thelong-awaited transfer took placeshortly afterwards
on 29 July [1938] by provincial order-in-council 1036. 592,296.897 acres of reserve
land were involved. After sixty-seven years of irresolution and vacillation, British
Columbiahad finally fulfilled its obligationsunder Clause 13 of the Termsof Union.
Andtheprovince' stroublesomereversionary interest in Indian lands, except in cases
where a band became extinct, was finally put to rest.®®
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Three days later, on August 1, 1938, Deputy Provincial Secretary T. Walker forwarded a certified
copy of the Order in Council to the Superintendent General of Indian Affairs.®* A subsequent
schedule of Indian reserves in Canada showed the Alkali Lake Band with its 14 pre-McKenna-
McBride Commission reserves plusIR 9A (a250-acre extension of IR 9), 11A (a131-acre addition
toIR 11), and 16 (a39-acrereserve named Old Clemence).*’ The schedul eexpressly excluded IR 15
and 17 as having been “[d]isallowed by Roya Commission” and depicted IR 18 as containing,
instead of the 3,992 acres recommended by the McKenna-McBride Commission, 703 acres — an
increase of 63 acresasaresult of MacKay’ s survey from the 640 acres estimated by Ditchburn and
Clark.®®

The netimpact of the M cK enna-M cBride Commission, asamended by Ditchburn and Clark,
had been to increase the Alkali Lake reserves by 1,116 acres from the 8,347.5 acres set apart by
O'Reilly to 9,463.5 acres. However, the work of Ditchburn and Clark had reduced the Band's
recommended land base by 3,569.02 acres from the 13,032.52 acres originally proposed by the

M cK enna-McBride Commission.

Use oF IR 15, 17, AND REMAINDER OF 18 BY THE ALKALI LAKE BAND

Therecord in thisinquiry reveals agreat deal regarding the historical use of IR 15, 17, and 18 and
other reserves by the members of the Alkali Lake Band. Arthur Dick pointed out to the Indian
Claims Commission at the May 2, 2000, community session that family trees prepared by the First

Nation showed ancestors of current members residing in the area as far back as people could
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remember and at |east as early as 1800.%*° At that session, elder Willard Dick talked of the meaning
of “Petmetkwe,” the name givento IR 15 and 17:

Water coming out of theground. See, that’ swherethiscreek comeout of the ground.
It boils right out of the ground. It’s just a big hole like that and it comes out there,
maybe three or four, then it forms a creek and it comes — starts down, and there's
some more asit come further down some more, coming right out of the ground. And
asit comes, it gets larger. That’s the creek that goesright by here.3®

Competition with white settlers commenced in 1861 with the pre-emption by H.O. Bowie
and Philip Grinder and Bowie€' s subsequent acquisition of another 320 acres of land in 1867 after
he had bought out Grinder’ sinterest.*** The Alkali Lake Indiansin 1864 acquired alimited 40-acre
reserveat their principal village site near Bowi€' s pre-emption within the boundaries of present-day
IR 1. When the Band and others in the Williams Lake Agency had not yet been visited by
Commissioner Sproat by 1878 despite widespread pre-emptionsin the area, they threatened to take
possession of thelands and crops of white settlers unlesstheir land rights were somehow protected.
Commissioner O’ Rellly finally visited in 1881 and set apart the 3,587.5 acresin IR 1 through 7, but
he was hampered in his efforts since virtually all of the good land in the area had already been pre-
empted or purchased although, in hiswords, it “ should never have been disposed of until the Indian
claimswere defined.” ** He reported that the members of the Alkali Lake Band were a ready heavily

involved in ranching, owning significant numbers of cattle and horses.

359 ICC Transcript, May 2, 2000, pp. 63 and 79 (Arthur Dick).
360 ICC Transcript, May 2, 2000, pp. 4445 (Willard Dick).

31 PatriciaA. Berringer, “Alkali Lake Reserves#15, #17 and #18: The History of Alkali Lake Reserves
IR #15, IR #17 and IR #18, 1861-1923,” prepared for the Alkali Lake Band, October 15, 1992, pp. 25-26 (ICC
Exhibit 3C).

362 Peter O'Reéilly, Indian Reserve Commissioner, to Superintendent General of Indian Affairs,
November 28, 1881, NA, RG 10, vol. 3663, file 9803; BCARS, B.1391 (ICC Documents, pp. 88-93). Emphasis added.
The portions of the reserve descriptions set apart in brackets are from O’ Reilly’s Minutes of Decision dated July 15,
1881(1CC Documents, pp. 76-80).
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In 1895, with Indian Superintendent Powell having acknowledged 12 years before that the
Alkali Lake reserveswere*“ unsatisfactory,”>** band members had been outraged at the bid by settler
William White to pre-empt a meadow which they had drained and improved at considerable effort
and which they had been using for a number of years. Dispatched to lay out additional reservesfor
the Band, O’ Reilly reported that “they have recently complained of a scarcity of hay land as their
bandsof cattleand horseshavelargely increased” ;** he established IR 8 through 14 which contained
anumber of hay swampsthat band memberswerealready inthe habit of using, increasingtheBand’s
total landholding by 4,760 acresto 8,347.5 acres.

When the McKenna-McBride Commission arrived at Alkali Lake in 1914, band members
submitted 17 additional applicationsfor reserve land. In appearing before the Commission to speak
to application 9, relating to the land that eventually became IR 15, Jimmy Decker testified that, in
the seven years he had been using the lands, he had erected a cabin, a stable, and fencing and had
cleared two acres of the seven to eight acres of land on which he had been cutting, on average, eight
tons of hay per year.3®

With regard to IR 17, Old Dick Johnson, Tommy Johnson, and David Dan gave evidence
with regard to their respective applications 15, 17, and 18. Old Dick Johnson wanted certain
naturally irrigated meadow lands where he cut about five tons of hay annually; he had already built
ahouse and stablethere and had partly fenced and cleared the lands.** Tommy Johnson desired one
sguare mile of hay and pasture land that he had been using for about eight yearsto cut about ten tons
of hay annually; he had cleared two or three acres of the land that he had improved with ahouse, a

363 I.W. Powell, Indian Superintendent, to Superintendent General of Indian Affairs, November 7, 1883,
NA, RG 10, vol. 3663, file 9778, part 1 (ICC Documents, pp. 114-15).

364 Peter O'Reilly, Indian Reserve Commissioner, to Hayter Reed, Deputy Superintendent General of
Indian Affairs, September 26, 1895 (ICC Documents, pp. 220-21).

365 Royal Commissionon Indian Affairsfor the Province of British Columbia, Transcript of Proceedings,
July 10, 1914 (ICC Documents, pp. 294-95).

366 Royal Commission on Indian Affairsfor the Province of British Columbia, Transcript of Proceedings,
July 10, 1914 (ICC Documents, pp. 303-04).
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barn, some fencing, and adam for irrigation purposes.®’ David Dan testified that he had been using
the land he sought for seven years, had developed a stackyard there, and cut about six tons of hay
per year.*® Louis Kaleste did not testify before the Royal Commission, but application 22 for the
remaining portion of IR 17 indicated that for eight years he had been cutting about ten tons of hay
annually on the land he requested, and had erected a house, stable, shed, and stackyard.>*®

Asfor IR 18, evidencefrom the May 2, 2000, community session confirmsthat current Band
members and their ancestors resided on the land and used it for additional pasture, but in addition
before the McKenna-McBride Commission the Alkali Lake people sought the whole of IR 18 to
connect several of the Band’'s small reserves — specificaly, IR 2, 3, 8, and 9 — into one larger
landholding.>” Counsel for the First Nation suggested in his written submissions that the lands
contemplated by Antoine Spahan’ s application 23 formed part of IR 18,3 but our own review of the
evidence indicates that application 23 was separately approved by the McKenna-McBride
Commission and eventually became IR 9A. Application 24A aone comprised 3,992 acres, thetotal
area—asordered by the M cKenna-M cBride Commissioninits Minute of Decision of May 27, 1916
—that eventually became IR 18.

At the May 2, 2000, community session of the Indian Claims Commission, elders of the
Esketemc First Nation provided further evidence regarding the Band’s use of IR 15, 17, and 18.
Jimmy Johnson, the son of Tommy Johnson, stated that his parents had moved to IR 17 in about

37 Royal Commissionon Indian Affairsfor the Province of British Columbia, Transcript of Proceedings,
July 10, 1914 (ICC Documents, pp. 295-96).

38 Royal Commission on Indian Affairsfor the Province of British Columbia, Transcript of Proceedings,
July 10, 1914 (ICC Documents, pp. 306-07).

369 Isaac Ogden, Indian Agent, Williams Lake Agency, to Royal Commission on Indian Affairs for the
Province of British Columbia, October 24, 1914, BCARS, vol. 11020, file 512D, reel B5638, Exhibit K-11, McKenna
McBride Commission (ICC Documents, p. 325).

870 Isaac Ogden, Indian Agent, WilliamsLakeAgency, to J.G.H. Bergeron, Secretary, Royal Commission
on Indian Affairsin British Columbia, May 22, 1914, NA, RG 10, vol. 11020, file 512B (ICC Documents, p. 281);
Ashdown H. Green, BCLS, to C.H. Gibbons, Secretary, Royal Commission on Indian Affairsfor the Province of British
Columbia, January 10, 1916, NA, RG 10, vol. 11064, file 33/16, part 2 (ICC Exhibit 11, tab 5); Patricia A. Berringer,
“Alkali Lake Reserves#15, #17 and #18: The History of Alkali Lake Reserves|R #15, IR#17 and IR #18, 1861-1923,
prepared for the Alkali Lake Band, October 15, 1992, p. 59 (ICC Exhibit 3C).

s Written Submission on Behalf of the Esketemc First Nation, July 25, 2000, p. 4.
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1912 where his father and uncles, David and Abel Johnson, used the meadows to cut hay for their
horses and cattle. They also hunted and trapped to obtain food. The Indians were the only people he
could recall living on and using those lands. He recalled spending much of hischildhood, other than
when he was away at residential school, on IR 17, where his family and others had erected cabins,
barns, fencing, and stackyards and lived year round; when he was out of school in the summer, he
would rgjoin his family on IR 17. During his childhood and in later years as a young man, he was
unawarethat IR 17 did not form part of the First Nation’ sreserves, and hedid not learn thisuntil the

1950s when he last lived on IR 17 to look after his uncle’ s horses;

That’ s one thing that keeps — keeps coming back to me. Why did they do it, cut off
theland?Y ou know, if would be something if —it would be different if peopledidn’t
even liveup there at thetimethey cut theland off. When | learned that, it seemed like
| didn’t get the meaning till my brother was talking about it.>"

In the 1950s, the beavers had started damming the creeks and flooding the area, and because a new
school had been started at Alkali Lake, many of the people who had resided on IR 17 moved to
Alkali Lake, some finding work in the mills and others scattering to find other employment .3
Willard Dick provided similar evidence, both orally and by means of astatutory declaration
dated March 11, 1996. He was born on IR 17 in 1932 and, like his mother and his brothers and
sisters, hegrew up and lived there all year; thefamily rai sed cattle and horses, cut hay, grew potatoes
and other vegetables, picked berries in the summer months, and trapped in the winter. His father,
Matthew Dick, lived on IR 17 for many years prior to Willard' s birth, and the family had a cabin,
a barn, stackyards, and farming implements. Willard recalled about 15 families totalling some 50
people having to liveon IR 15 and 17 to cut hay because IR 1 was not big enough and did not have
enough hay to meet everyone’ srequirements. He also remembered Clemine Kalestelivingon IR 18
and having a cabin and barn there. After Clemine became too old, he left and no onelived there for
anumber of years, more recently, six to eight houses were built on that reserve. Willard remarked
that hisfather had al so erected two cabins, abarn, and ayard on IR 18. Willard spent most of hislife

sz ICC Transcript, May 2, 2000, p. 29 (Jimmy Johnson).

818 ICC Transcript, May 2, 2000, pp. 19-39 (Jimmy Johnson).
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on IR 17 until he was about 30 years of age, when the sawmills opened and he became alogger. At
about the sametime, the school opened and people * stopped going back out there” to the meadows.
Like Jimmy Johnson, he had been unaware that the lands were not reserves, instead believing they
were because hisbrother and othershad discussed seeing the survey posts used to mark off thelands.
He remembered seeing the posts himself at avery early age. Although questions had arisen in his
mind when logging companies started cutting on lands he had thought were reserve lands, he stated
that he had not learned that IR 15, 17, and part of 18 were not reserves until only five or six years
prior to his appearance before the Indian Claims Commission. He said that the last time he could
recall members of the First Nation cutting hay on those lands was in the 1960s, but he added that
they were still using lands outside the reserves — “the government call it Crown land but we call it

our land” —to the present day.*"* Asfor the current state of the three reserves, he stated:

| think most of the 17 and 18 is pretty well logged all the way around. There's just
alittle patch coming through the 17. But the 15, | think, just logged on both sides.
There' s alittle bit of timber left on one side.®

He added that IR 15 and 17 are no longer being used by the First Nation, but that it continuesto use
IR 18 — presumably referring to the unsurrendered portion.®”®

Hazel Johnsontestified that her grandparentsand great-grandparentshad lived on Petmetkwe
and that she herself had resided on IR 17 for many years following her birth in 1929. She recalled
her family living there year round and only coming down to IR 1 for holidays like Christmas and
Easter. To sustain themselves and their animals, they cut hay, picked berries, hunted, cut wood for
winter, and constructed a cabin, abarn, and a yard. She has no recollection of the lands being “cut
off” but did remember Indian policewho had asone of their functionstheresponsibility for ensuring

that non-natives did not enter the community, including the lands in the meadows.*"”

sra ICC Transcript, May 2, 2000, pp.40-58 (Willard Dick); Statutory Declaration of William Willard
Dick, March 11, 1996 (ICC Documents, pp. 548-52).

875 ICC Transcript, May 2, 2000, p. 52 (Willard Dick).

876 ICC Transcript, May 2, 2000, pp. 56-57 (Willard Dick).

s ICC Transcript, May 2, 2000, pp. 83-91 (Hazel Johnson).
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Antoinette Harry, the daughter of Mitchell and MatildaDick, wasbornin 1939 and lived on
themeadow landsuntil 1962. Although sheleft Alkali Laketo attend residential school, shereturned
to the meadows during her school holidays; her family resided there all year to cut hay, trap, and
hunt. The family stopped going back to the meadows following her mother’ s death in 1960 because
Antoinette’ sbrothersand sisterswereattending the new school at Alkali Lake. Sherecalled very few
white people visiting the area, including the Indian agent; she had little contact with members of the
First Nation who resided on IR 18, although she understood that people were living there. She
remembered members of the First Nation receiving rations, but recalled that they had to be picked
up at the store in Alkali Lake because they were not delivered to the meadows. She learned only
recently that IR 15, 17, and part of 18 were not reserves— she had no previousrecollection of people
saying anything about those lands not being reserves.®™®

Theresa Paul lived on IR 17 from birth in 1919 until at least 1939, and has aso resided on
IR 15 and 18. She and her husband Walter had a house and stable and worked with Louis Dan to put
up hay on IR 17 for their horses and cattle. When asked by Commissioner Corcoran whether her
people had always owned horses and whether her father used them to work the land, Theresa

responded:

Y es, horses was the main means of travelling and working up there, like haying and
stuff and hunting. Horses was the main use, not like what we have with cars.... [H]e
[my father] probably could have sold sometoo, but the main usewasfor the purposes
of the land.®”®

They also hunted, dried meat, picked berries, and cut wood for building, fencing, and heating. At one
time they had acabin on IR 18, asdid Willard Dick, and she remembered that reserve being fenced
by the Band and used for pasture. She recalled the main reasons for people leaving the meadows
were the flooding caused by the beaversand to permit the childrento attend school. She claimed that

she had never known those lands to be anything other than Indian lands.®*

s ICC Transcript, May 2, 2000, pp. 91-98 (Antoinette Harry).
879 ICC Transcript, May 2, 2000, p. 106 (Theresa Paul).

380 ICC Transcript, May 2, 2000, pp. 99-109 (Theresa Paul).
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LauraHarry, the daughter of David Johnson, lived on IR 17 following her birthin 1920 until
sheleft to marry and reside on IR 4 in 1948. Her grandparents had a cabin on IR 18 and she stayed
there with them overnight from time to time. She remembered many people on IR 15 and 17 and
their cabins, stables, corrals, and the good water that bubbled out of the ground. She and her husband
continued to visit IR 17 where they would hunt, fish, and pick berries. She recalled band members
putting up hay and cutting wood for fencing and stackyards. There were no conflicts over land
because there were no white people in the area other than the Indian agent and a rancher named
Wayne Johnson. It was only when the school wasbuiltin Alkali Lakein 1958 or 1959 that the Indian
agent made peoplestay down at IR 1, although Lauraalso recalled that at about that time “ the beaver
got the best of us up there” by flooding the meadows. She did not learn that the Esketemc people
were not supposed to be on IR 15, 17, and part of 18 until her father told her that, after he had been
there “for years and years, ... now they’ re telling us that it’s not ours.” %

Arthur Dick isWillard’ sson, and helived on IR 17 until 1968 with his grandfather Matthew
“to keep the place up and keep the place going” after Willard had left to work. He recalled about six
families cutting hay in the meadows as | ate as 1958 to 1960, and that the cabins, corrals, and other
improvementswere still intact and looked fairly new as of 1965. He also remembered participating
and hearing of other familiestaking part in sweats and other ceremonieswhilehelivedon IR 17. He
stated that band members had moved away from the meadows in the 1956-58 period when the
school opened, but he also believed that the Catholic Church had played a part in congregating the
people at Alkali Lake. He had heard his uncle Richard, aswell as David and Jim Johnson, speak of
thereserve' s corner posts, and stated that he himself had seen three of the ten posts of which hewas
aware. Accordingly, he had always believed that the lands bel onged to the Band until 1978 or 1979,
when he became involved in doing work for the community. He stated that the meadow lands are
still vacant, and that members of the First Nation continue to use them for hunting and to “do what
they need to do to stay reconnected to theland.” There was also some shared grazing with the white
ranchers, but that had changed “since | guess forestry started to get involved.” In particular, he

described what the lands meant to him:

s ICC Transcript, May 2, 2000, pp. 110-29 (Laura Harry).
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| was really torn up myself, being taken away from there and brought to their
residential school, and | used to wonder how my grandfather felt and how the other
people felt when they had to |eave, because there was alot of | guess other things |
experienced on account of that. And to me, they were taking away part of our lives.
They were taking away our roots. They were taking away our livelihood....

My grandfather, he never said too much. But | watched himwhenweleft [IR
17], that last year we l€eft, | watched him. There was a sadnessin his eyes. And that
was in 1968. He never told me anything, but he didn’t want to leave. We left when
it wasdark. To my recollection, after that he never went back. Likeit wasdark when
we |eft. He probably knew he wasn’t going back. He didn’t want to see what he was
leaving. | wasjust behind him there. He just told me, “| want you to go ahead.” | had
awhite horse and he said, “I'll follow you, you go ahead and I'll follow you, we'll
go.” | knew he didn’t want to leave, but there was nothing | could do.

So | think about that, how he must have felt. | watched, | guess— | watched
the police, RCMP, asthey took my dad away. He doesn’t remember, but | remember
that, the police taking him away. Some of those things, | still remember. | thought
I’ve kind of dealt with them all, but when something like that is taken away from
you, I’m not going to forget. | seen it in my grandfather’s eyes.®?

Charlie T. Johnson did not appear at the Indian Claims Commission’s community session,
but his statutory declaration of March 11, 1996, was filed in evidence. He indicated that his
grandparentsbegantoliveon IR 17 in about 1907 with hisfather Tommy Johnson and uncles David
and Abel Johnson. Herecalled livingon IR 17 until 1958, when the school wasbuilt and the forestry
people (who were coming to cut the timber) told them the reserves had been disallowed and they
would have to leave their houses, buildings, and fences. He remembered other band members
residing on the lands and using them for growing and cutting hay, hunting, trapping, cutting timber,
and gathering berries and other things for medicines.®?

Chief Andy Chelseainformed the Indian Claims Commission that the community at Alkali
Lakedid not really exist in the 1920s and 1930s because most members of the Band lived up in the
meadows, and some continued to do so into the 1960s. He stated that hunters continue to use the
landsin thefall. The First Nation’ s population having grown from 168 in those earlier yearsto over
400 in the 1970s, efforts to recover the lands commenced after he became Chief in 1973. At that

sez ICC Transcript, May 2, 2000, pp. 59-83 (Arthur Dick).

s Statutory Declaration of Charlie T. Johnson, March 11, 1996 (ICC Documents, pp. 541-47).
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time, Indian Agent Eric Underwood apparently informed band membersthat, “[i]f you guysare using
it [theland], keep using it, but we don’t want to know about it.” Chief Chelseatestified that two or
three ranches encompassed the west end and another 400 acres of the” cut off” portionsof IR 18, and
that virtually all of the remainder of IR 18 had been logged.®* In a letter dated June 26, 2000,
counsel for the First Nation added that other portions of IR 18 not within these ranches had been

allocated as grazing areato rancher Clark Tucker.®®

364 ICC Transcript, May 2, 2000, pp. 129-45 (Chief Andy Chelsea); | CC Transcript, September 26, 2000,
pp. 179-80 (Stan Ashcroft).

385 Stan Ashcroft, Ganapathi Ashcroft and Company, to Jeffrey Hutchinson, Department of Justice,
June 26, 2000 (ICC Exhibit 7A).



PART I11
ISSUES

The parties agree that, in assessing whether Canada owes alawful obligation to the Esketemc First
Nation arising from the purported exclusion of IR 15, 17, and 18 from the First Nation’ sreserveland

base, the Commission must consider the following issues:

1 Did the Esketemc First Nation suffer aloss which is capable of being negotiated under the
Specific Claims Policy?

2 Did the McKenna-McBride Commission lawfully set apart:

1 the south half of Section 15 and the southeast quarter of Section 14, each in
Township 43, Lillooet Land District, comprising some 480 acres (IR 15);

2. Section 21, the northeast quarter of Section 20 and the south half of Section 29, each
in Township 43, Lillooet Land District, comprising some 1,120 acres (IR 17); and

3. Lots11, 12, 13 and 14, each in Township 78, Lillooet Land District, and Lots 16, 17
and 18, the southwest quarter of Section 21, and the northeast quarter of Section 7,
each in Township 76, Lillooet Land District, comprising some 3,992 acres (IR 18)

(collectively referred to as the “Lands’) as reserves, as that term was defined in the Indian
Act of the day, for the use and benefit of the Alkali Lake Band?

3 If the McKenna-McBridedid not lawfully set apart the Lands asreserves, werethe Landsde
facto reserves before, at the time of, or after the Lands were dealt with by the McKenna-
McBride Commission?

4 Did W.E. Ditchburn and J.W. Clark exceed their authority with respect to the Lands? If so,
did that create alawful obligation on Canada?

5 Did Canada owe a statutory duty, fiduciary duty or trust responsibility to the Alkali Lake
Band to:

1 protect and preserve the Lands for the Alkali Lake Band;

2. obtain reserve status for the Lands and have them set apart for the use and benefit of
the Alkali Lake Band;

3. obtain adequate alternateland asreserve set apart for the use and benefit of the Alkali

Lake Band,

obtain or pay monetary compensation to the Alkali Lake Band for the Lands;

invoke Article 13 of the Terms of Union admitting British Columbiainto Canada;

take the position that the Lands fell within the purview of subsection 91(24) of the

Constitution Act, 1867; and/or invoke Section 37A of the Indian Act of 1910?

o oA
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6 If Canada owed a statutory duty, fiduciary duty or trust responsibility to the Alkali Lake
Band, did Canada breach such duty or responsibility?

7 Did Canada, through W.E. Ditchburn, oweafiduciary duty or dutiesto the Alkali Lake Band
to:

@ represent the Band’ s interests during the discussions with J.W. Clark and Grazing
Commissioner Thomas A. MacK enzie regarding the potential cut-offs; and
(b) seek adequate alternative lands to be added to the Alkali Lake reserves?

If so, did Canada breach any such duty or duties?

8 Did Canada owe aduty of care to the Alkali Lake Band under the circumstances and, if so,
was the federal government negligent in failing to:

@ protect and preserve the Lands for the Alkali Lake Band;

(b) obtain reserve status for the Lands and have them set apart for the use and benefit of
the Alkali Lake Band;

(© obtain adequate alternateland asreserve set apart for the use and benefit of the Alkali
Lake Band;

(d) obtain or pay monetary compensation to the Alkali Lake Band for the Lands;

(e invoke Article 13 of the Terms of Union admitting British Columbiainto Canada;

H take the position that the Lands fell within the purview of subsection 91(24) of the
Constitution Act, 1867; and/or

(9) invoke Section 37A of the Indian Act of 19107?

9 Is Canada estopped from arguing that the Lands were not, or are not, reserves?

Although the parties dealt with the first issue at the end of their submissions, that issueis,
in our view, preliminary in nature, since it deals with the mandate of the Commission to consider
the clam. If we lack jurisdiction, it would be inappropriate for us even to address the remaining
issues. For this reason, we propose to deal with the jurisdictional issue first. We should also point
out that we have not addressed the remaining issues in precisely the manner laid out by the parties.

In addition, as we discussed in Part | of this report, we are referring to the separate parcels
of the Lands as described in the second issue as IR 15, 17, and 18, respectively, just as the parties
have done. Thisisfor ease of reference only and is not intended to suggest that the Commission has
prejudged the issue of whether the Lands actually became reserves, either de jure —in conformity
withall legal requirements—or defacto—without meeting all thelegal requirements but nonethel ess

areserve for all practical purposes. Similarly, the use of the word “cut-offs’ is not intended to
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represent explicit or implied acknowledgement that IR 15, 17, and 18 were reserves—in which case
“cut-offs” would be apt terminology for the disallowances of IR 15, 17, and part of IR 18 following
thework of Ditchburn and Clark —or that they were not reserves—in which casethe term “ cut-offs’
might not be appropriate. We will deal with the question of whether IR 15, 17, and 18 werereserves
in the course of our discussion of the second and third issues. Our findings there will determine
whether thedisallowancesof IR 15and 17, andthepartial disallowanceof IR 18, constituted cut-offs

of actual reserves or merely reductions in proposed reserves.






PART IV
ANALYSIS

IssUE 1 THE COMMISSION’ SJURISDICTION

Did theEsketemc Fir st Nation suffer alosswhich iscapable of being negotiated
under the Specific Claims Policy?

The Commission’ s mandate has already been set forth in Part 1 of thisreport, but, given the nature
of Canada’ s submissions on this point, our authority to conduct inquiries pursuant to the Inquiries
Act isworth repeating. The Order in Council of September 1, 1992, states

that our Commissioners on the basis of Canada's Specific Claims Policy ... by
considering only those matters at issue when the dispute was initially submitted to
the Commission, inquire into and report on:

@ whether aclaimant has avalid claim for negotiation under the Policy where
that claim has already been regjected by the Minister; and

(b) which compensation criteria apply in negotiation of a settlement, where a
clamant disagrees with the Minister's determination of the applicable
criteria ¥

The Specific Claims Policy is set forth in the 1982 booklet published by the Department of Indian
Affairs and Northern Development referred to earlier and entitled Outstanding Business: A Native
Claims Policy — Specific Claims. In considering a specific claim submitted by a First Nation to
Canada, the Commission must assess whether Canada owes an outstanding lawful obligation to the

First Nation in accordance with the provisions of Outstanding Business, which states:

The government has clearly established that its primary objective with respect to
specific clams is to discharge its lawful obligation as determined by the courts if
necessary.*’

386

Commission issued September 1, 1992, pursuant to Order in Council PC 1992-1730, July 27, 1992,
amending the Commission issued to Chief Commissioner Harry S. LaForme on August 12, 1991, pursuant to Order in
Council PC 1991-1329, July 15, 1991 (Consolidated Terms of Reference).

37 Outstanding Business, 19; reprinted (1994), 1 ICCP 171 at 179.
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The Specific Claims Policy itself defines“lawful obligation” in this manner:

The government’ s policy on specific claimsisthat it will recognize claimsby Indian
bands which disclose an outstanding “lawful obligation,” i.e., an obligation derived
from the law on the part of the federal government.

A lawful obligation may arise in any of the following circumstances:

)] Thenon-fulfillment of atreaty or agreement between Indians and the Crown.

i) A breach of an obligation arising out of the Indian Act or other statutes
pertaining to Indians and the regul ations thereunder.

iii) A breach of an obligation arising out of government administration of Indian
funds or other assets.

iv)  Anillegal disposition of Indian land.*®

Canada submits that the Esketemc First Nation has not suffered a loss capable of being
negotiated under the Specific Claims Policy because its claim does not fall within one of the four
circumstances enumerated in Outstanding Business. First, according to counsel, there was no treaty
or agreement whereby the Alkali Lake Band agreed to have the federal government represent its
interests during the McKenna-McBride hearings, nor did the parties agree that the Band would
receive IR 15, 17, and 18; Canada could not even purport to enter such an arrangement without the
concurrence of British Columbia.®* By way of contrast, the First Nation submits that the people of
Alkali Lake agreed to abide by the decisions of the McKenna-McBride Commission regarding
reserves and, accordingly, are entitled to invoke the first instance of lawful obligation because the
federal government failed to keep its end of the bargain by maintaining the reserves as constituted
by that Commission.>®

Second, Canada contendsthat itsactionsdid not breach the Indian Act, the British Columbia
Indian Lands Settlement Act, or British Columbia s Indian Affairs Settlement Act. Counsel argues
that IR 15, 17, and 18 were merely recommended by the M cK enna-M cBride Commission and could
not be “set apart” as reserves under the Indian Act without approval by both levels of government.

Moreover, becausein Canada sview that Commission’ srolewas merely advisory, the powersof the

38 Outstanding Business, 20, reprinted (1994), 1 ICCP 171 at 179.
389 Written Submission on Behalf of the Government of Canada, September 1, 2000, pp. 97-98.

390 ICC Transcript, September 26, 2000, p. 57 (Stan Ashcroft).
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Governor General in Council and the Lieutenant Governor in Council under the latter two statutes
were not limited to simply adjusting, readjusting, or confirming reductions or cut-offs, but also
included the power to make final determinations with respect to additions to reserves.

The First Nation counters that Canada breached its statutory obligations in a number of
respects. Although the British Columbia Indian Lands Settlement Act may have authorized the cut-
offsof existing reservesasdirected by the M cK enna-M cBride Commi ssion to be undertaken without
surrenders, thelegidlation did not permit the additions ordered by that Commission to bedisallowed
or reduced without consulting or obtaining the consent of the Alkali Lake people under the Indian
Act’'s surrender provisions, or without at least entering into the sort of “further agreements’
contemplated by that legislation or its provincial counterpart.®* Canada further failed its statutory
obligations, in counsel’ s submission, by failing to properly supervise Ditchburn to ensure that he
inquired fully into the Band’s land requirements and took appropriate steps to see that those
requirements were satisfied.*?

Third, Canada contends that, although the disputed additions directed by the McKenna-
McBride Commission—IR 15, 17, and 18 —were used and occupied by band members and treated
by them astheir own both before and after the all otments by that Commission, they werenot “Indian
assets’ under the next category of lawful obligation becausethey were never set apart as reserves.®*
Counsel for the Esketemc people, however, replies that the very language in the Specific Claims
Policy on which Canadareliesis not exhaustive; the fact that the two principal categories of Indian
assetsareidentified asreserve lands and band funds meansthat there are other types of Indian assets
contemplated by the Policy.** Theimplication of thisargument isthat, evenif IR 15, 17, and 18 did
not constitute reserves, those lands — and the houses, barns, corrals, implements, sweat lodges, and

other buildings and improvements on those lands on which band members expended their time and

3o ICC Transcript, September 26, 2000, pp. 4041 (Stan Ashcroft).
30z ICC Transcript, September 26, 2000, p. 57 (Stan Ashcroft).
393 Written Submission on Behalf of the Government of Canada, September 1, 2000, p. 99.

304 Written Submission on Behalf of the Esketemc First Nation, September 18, 2000, p. 19.
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money —were still Indian assets that had been taken away, bringing the First Nation within the third
category of lawful obligation.

Fourth, Canadaarguesthat thefacts of thiscasedisclosenoillegal disposition of Indianland
under thelast enumerated category of lawful obligation because only reservelands constitute Indian
land. In taking this position, counsel relies in part on section 2(e) of the 1927 Indian Act which
defines “Indian lands’ as “any reserve or portion of a reserve which has been surrendered to the
Crown,”*®* suggesting that the term is“ connected to reserve lands or lands which were once reserve
lands.”** The First Nation disputes this conclusion, noting that theterminol ogy used in Outstanding
Business would appear to distinguish between reserve lands and other Indian lands — for example,
the statement that land-related claims “find their origin in such areas as the taking of reserve lands
without lawful surrender by the band concerned or failure to pay compensation where lands were
taken under legal authority.”*” Accordingly, if Canada had intended the fourth category of lawful
obligation to refer to reserve lands, it should have said so in expressterms; IR 15, 17, and 18 “were
clearly Indian land in that even if they were not reserves, they were set apart and distinct, and they
could not be pre-empted or sold or used by anybody other than Esketemc after the McKenna-
McBride Commission made its orders.” %

Finally, Canada submits that, even if the four enumerated heads within the Specific Claims
Policy are not exhaustive, it isunnecessary to go beyond the four heads because the First Nation has
failed to establish that Canada breached a fiduciary obligation or acted negligently in this case.
Alternatively, if the First Nation is predicating its claim upon traditional use and occupancy of the
lands comprising IR 15, 17, and 18, then it is not properly before the Indian Claims Commission;
in Canada sview, the First Nation should instead be framing its claim before the British Columbia

Treaty Commission or the courts because Outstanding Business provides that “[c]laims based on

3% Indian Act, RSC 1927, c. 98, s. 2(€). Emphasis added.
39 Written Submission on Behalf of the Government of Canada, September 1, 2000, p. 100.

sar Outstanding Business, 11, reprinted (1994), 1 ICCP 171 at 175; Written Submission on Behalf of the
Esketemc First Nation, September 18, 2000, pp. 19-20.

308 ICC Transcript, September 26, 2000, p. 58 (Stan Ashcroft).
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unextinguished native title shall not be dealt with under the specific claims policy.”** Counsel for
the First Nation respondsthat, given the decision of the Supreme Court of Canadain Guerinv. The
Queen™® having been handed down after Outstanding Business was written, the Indian Claims
Commission has found on a number of occasions that the enumerated categories in the Specific
ClaimsPolicy are not exhaustive and abreach of fiduciary obligation can constituteabasisfor claim
under the Policy.**

The Commission has dealt with the issue of its jurisdiction in a number of cases, most
recently in itsinterim ruling on the claim of the Kluane First Nation with regard to the effects of
creating agame sanctuary and national park reserve onlandstraditionally used and occupied by that
First Nation.*®> We have also had the opportunity to address the question in the Cormorant Island
claim of the’ Namgis First Nation,*® aswell as with specific reference to theland allotments of the
McKenna-McBride Commission in other reports on claims of the "Namgis First Nation and the
Mamal el eqala Qwe Qwa’ Sot’ Enox Band.*® In the Kluane ruling —rel eased shortly after the parties
had completed their oral submissions in the present inquiry —we held it sufficient to say that the
basis on which the claim is being put forward fals within our jurisdiction, after which we can
determine whether the First Nation has managed to establish its claim on the merits.*®

399 Written Submission on Behalf of the Government of Canada, September 1, 2000, p. 100; Outstanding
Business, 30, reprinted in (1994), 1 ICCP 171 at 183.

400 Guerin v. The Queen, [1984] 2 SCR 335.

401 ICC Transcript, September 26, 2000, pp. 52-53 (Stan Ashcroft).
402 ICC, Interim Ruling — Kluane First Nation Inquiry: Kluane Game Sanctuary and Kluane National
Park Reserve Creation (Ottawa, December 2000).

408 ICC, Inquiry into the Cormorant Island Claim of the * Namgis First Nation (Ottawa, March 1996),
reported (1998), 7 ICCP 3.

404 ICC, Inquiry into the McKenna-McBride Applications Claim of the’ Namgis First Nation (Ottawa,
February 1997), reported (1998), 7 ICCP 109; ICC, Inquiry into the McKenna-McBride Applications Claim of the
Mamalelegala Qwe' Qwa’ Sot’ Enox Band (Ottawa, March 1997), reported (1998), 7 ICCP 199.

405 ICC, Interim Ruling — Kluane First Nation Inquiry: Kluane Game Sanctuary and Kluane National
Park Reserve Creation (Ottawa, December 2000), 9.



152 Indian Claims Commission

In the course of the foregoing inquiries, we have arrived at a number of basic principles that

can assist usin deciding whether our mandate contemplates a claim like the present one:

. Thefour enumerated circumstances of lawful obligationin Outstanding Businessare merely
examples of Canada s lawful obligations and are not intended to be exhaustive.*®

. Given that the Specific Claims Policy was written before the watershed decision of the
Supreme Court of Canada in Guerin regarding the Crown’s fiduciary relationship to
aboriginal peoples, it isnot surprising that fiduciary obligations were not specifically listed
as lawful obligations in Outstanding Business.””” It is now well settled that the Crown’s
fiduciary relationship with First Nations can provide a distinct source of legal or equitable
obligation.*®

. The Specific Claims Policy was intended to provide for the settlement of legitimate, long-
standing grievances™ without the involvement of the courts.*° Therefore, any technical,
narrow interpretation of the Policy that would hinder theresol ution of such grievancesshould
beavoidedif other interpretationsgiving effect to the Policy’ sunderlying purposeareequally
plausible.***

406 ICC, Inquiry into the Cormorant Island Claim of the * Namgis First Nation (Ottawa, March 1996),

reported (1998) 7 ICCP 3 at 73; ICC, Inquiry into the McKenna-McBride Applications Claim of the 'Namgis First
Nation (Ottawa, February 1997), reported (1998), 7 ICCP 109 at 187; ICC, Inquiry into the McKenna-McBride
ApplicationsClaimof the Mamal el eqala Qwe’ Qwa’ Sot’ Enox Band (Ottawa, March 1997), reported (1998), 71CCP 199
at 270; 1CC, InterimRuling —Kluane First Nation I nquiry: Kluane Game Sanctuary and Kluane National Park Reserve
Creation (Ottawa, December 2000), 19.

ao7 ICC, Inquiry into the Cormorant Iland Claim of the ' Namgis First Nation (Ottawa, March 1996),
reported (1998) 7 ICCP 3 at 73-74; ICC, Inquiry into the McKenna-McBride Applications Claim of the’ Namgis First
Nation (Ottawa, February 1997), reported (1998), 7 ICCP 109 at 187-88.

408 ICC, Inquiry into the McKenna-McBride Applications Claim of the 'Namgis First Nation (Ottawa,
February 1997), reported (1998), 7 ICCP 109 at 188; ICC, Inquiry into the McKenna-McBride Applications Claim of
the Mamal el egala Qwe’ Qwa’ Sot’ Enox Band (Ottawa, March 1997), reported (1998), 7 ICCP 199 at 270; ICC, Interim
Ruling — Kluane First Nation Inquiry: Kluane Game Sanctuary and Kluane National Park Reserve Creation (Ottawa,
December 2000), 19-20.

409 ICC, Inquiry into the Cormorant Island Claim of the * Namgis First Nation (Ottawa, March 1996),
reported (1998), 7 ICCP 3 at 73, 74.

410 ICC, Inquiry into the McKenna-McBride Applications Claim of the 'Namgis First Nation (Ottawa,
February 1997), reported (1998), 7 ICCP 109 at 188.

411 ICC, Inquiry into the Cormorant Island Claim of the 'Namgis First Nation (Ottawa, March 1996),
reported (1998), 7 ICCP 3 at 76; ICC, Inquiry into the McKenna-McBride Applications Claim of the Mamaleleqala
Qwe' Qwa’ Sot’ Enox Band (Ottawa, March 1997), reported (1998), 7 ICCP 199 at 271; ICC, Interim Ruling — Kluane
First Nation Inquiry: Kluane Game Sanctuary and Kluane National Park Reserve Creation (Ottawa, December 2000),
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. If Outstanding Business was intended to be restrictive, there would have been no need
specifically to exclude claims such as those brought by individuals and those based on
unextinguished aboriginal rightsor title. Rather, these sorts of specific exceptions should be
considered as having been carved out of an otherwise broad policy*? — a “catch-all” for
dealing with virtually all conduct-related historical grievances.*®

. The concept of “lawful obligation” is the essence of the Specific Claims Policy. It is, by
definition, afluid and evolving concept because the nature and scope of those obligations
which are, in law, owed to First Nations will continue to evolve through the process of
judicial determination in Canada. The inherent wisdom and justice of the Specific Claims
Policy residesinitsreliance upon an evolving definition of that whichislawful and owing.**

. A claim falls within the Specific Claims Policy if (1) it is based on a cause of action
recognized by the courts; (2) it isnot based on unextinguished aboriginal rights or title; and
(3) it alleges a breach of alegal or equitable obligation which gives rise to a claim for
compensation or other relief within the contemplation of the Policy.*”

With these genera principles in mind, it is important to characterize a particular clam
properly to determine whether it falls within the Specific Claims Policy or the Comprehensive

Claims Policy. Aswe discussed in our interim ruling on the claim of the Kluane First Nation:

In our view, the general intent of In All Fairness[the Comprehensive Claims Policy]
is to establish a framework for the negotiation of settlements of aborigina land
clams in Canada. The policy refers repeatedly to the essence or “thrust” of
comprehensive claims being the exchange of “general and undefined Native title”
and “undefined aboriginal land rights” for “concrete rights and benefits.” It seems
apparent from our review of the policy as a whole that comprehensive claims are

15.

412 ICC, Inquiryinto the McKenna-McBride Applications Claimof the Mamal € eqal a Qwe’ Qwa’ Sot’ Enox
Band (Ottawa, March 1997), reported (1998), 7 ICCP 199 at 271-72.

a3 ICC, Interim Ruling — Kluane First Nation Inquiry: Kluane Game Sanctuary and Kluane National
Park Reserve Creation (Ottawa, December 2000), 15.

a4 ICC, Interim Ruling — Kluane First Nation Inquiry: Kluane Game Sanctuary and Kluane National
Park Reserve Creation (Ottawa, December 2000) at 15.

415 ICC, Inquiry into the McKenna-McBride Applications Claim of the’Namgis First Nation (Ottawa,
February 1997), 7 ICCP 109 at 188; ICC, Inquiry into the McKenna-McBride Applications Claim of the Mamal elegala
Qwe' Qwa’ Sot’ Enox Band (Ottawa, March 1997), reported (1998), 7 ICCP 199 at 272—-73; | CC, InterimRuling—Kluane
First Nation Inquiry: Kluane Game Sanctuary and Kluane National Park Reserve Creation (Ottawa, December 2000)
at 22.
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contemplated asissues arising as amatter of the existence and content of aboriginal
rightsor titlerather than grievancesresulting from Canada’ spast conduct.... Canada
developed the Comprehensive Claims Policy to deal with these broad status-rel ated
claims, and then dealt with the residual conduct-related claims in Outstanding
Business....

In our opinion, where a claim involves a grievance arising out of Canada's
conduct in a specific, isolated incident, the presence of unextinguished aboriginal
rightsor titleis merely incidental to the overall claim. In such circumstances, in our
view, the claim cannot be said to be based on unextinguished aboriginal rightsor title
and will not fall within the exclusive purview of the Comprehensive Claims Policy.
The very essence of the Specific Claims Policy is the resolution of these types of
historical grievances.

Historical grievances of this nature are to be distinguished from cases in
which the parties are exchanging undefined aboriginal land rightsfor concreterights
and benefits. In such cases, which turn on the existence and content of aboriginal
rights or title, the claims can be said to be “based on unextinguished native title”
within the meaning of guideline 7 [of Outstanding Business], and on this basis they
lie outside the Specific Claims Policy — meaning that the comprehensive claims
process is clearly at play. Such claims are based upon unextinguished native title
because they involve, at |east to some extent, the surrender or relinquishment of al
or some aspects of a First Nation's undefined aboriginal land rights — including
perhaps the First Nation’ s traditional use and occupancy of some parts of the land —
in exchangefor the sort of concrete rights and benefits contemplated by agreements
like the Y ukon Umbrella Agreement and its band-specific final agreements.*

In the present case, theinitia basis of the Esketemc claim is that the allotments made by the
M cKenna-M cBride Commission constituted either legal or defacto reservesthat could not be taken
away without appropriate surrendersunder theIndian Act. Evenif theFirst Nationisincorrectinthis
submission, thebasisof itsclaim, by Canada’ sown definition in Outstanding Business, clearly falls
withinthelast three categoriesof lawful obligationinthe Specific ClaimsPolicy. Similarly, if IR 15,
17, and 18 were not reserves but constituted some other form of Indian land or asset, the question
of whether the disallowance and reduction of these lands was wrongful falls within the same three
categories, regardless of whether the First Nation’s position is ultimately proven.

Asto Canada’ s contention that, on thefacts of thiscase, thereisno agreement or statute, and
no Indian fund, Indian land, or other asset, on which aclaim may be based under the Specific Claims

Policy, it isour view that the manner in which the issues have been framed leads to the conclusion

416 ICC, Interim Ruling — Kluane First Nation Inquiry: Kluane Game Sanctuary and Kluane National

Park Reserve Creation (Ottawa, December 2000), 12 and 25.
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that these are questions of substance, not jurisdiction. Alternatively, evenif the First Nation should
fail on al the foregoing questions, the Commission must still consider whether Canada’ s conduct
in finalizing the work of the McKenna-McBride Commission through Ditchburn and Clark
amounted to a breach of fiduciary obligation. We can decide thisissue only by considering it onits
meritsand not on the basis of asimple assertion by Canadathat aclaim based on breach of fiduciary
obligation has not been made out.

Moreover, we do not see how Canada can argue that claims such as this one are based on
traditional use and occupancy when the entire history of reserve selection in British Columbia has
been predicated on the repeated denial of aboriginal rights and title. Successive governments in
British Columbiaclaimed that no such rightsexisted. In hearingsbefore the various bands and tribes
from 1913 to 1916, the McKenna-McBride Commission regularly quoted its terms of reference as
precluding it from considering the question of aboriginal title. The Specia Joint Committee of the
Senate and House of Commons found that the Indians had failed to establish a claim based on
aboriginal titleand took forceful stepsto havethe matter treated as definitively closed and to prevent
the collection of funds for the “further presentation of aclaim which has now been disallowed.”*’
In our view, in the wake of these facts, it is unseemly for Canadato suggest that a claim arising out
of the process of reserve selection in British Columbia is anything other than specific in nature.
Nevertheless, evenif the claim might be viewed asentailing issues of traditional useand occupancy,
we are prepared to conclude, as we did in the Kluane report, that the presence of these issuesis
merely incidental to the fundamental question of whether Canada’ s participation in modifying the
conclusions of the McKenna-McBride Commission constituted a specific, isolated breach of
Canada' sfiduciary obligations to the First Nation.

Finally, we would observe that, although these matters may be compensabl e in negotiations
at the comprehensive claims table, there was some dispute in the Kluane inquiry as to whether
Canada was prepared to negotiate similar clams where lands were aleged to have been

misappropriated. As we noted in our interim ruling in that inquiry, it is in the interests of both

a7 Hewitt Bostock, Chairman, “Report" April 9, 1927, in Appendix to the Journals of the Senate of

Canada, 1926-27, Special Joint Committee of the Senate and House of Commons appointed to inquire into the Claims
of the Allied Indian Tribes of British Columbia, as set forth in their petition submitted to Parliament in June 1926
(Ottawa: Queen's Printer, 1927), xvii.
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Canada and a First Nation to agree to resolve both past grievances and future issues in
comprehensive claims negotiations, and, if they are able to do so, the Specific Claims Policy need
not be engaged. That does not mean that a First Nation should be precluded from advancing the
claim as a specific claim where that process offers a means of resolving historical grievances and
past injustices arising out of Canada’ s conduct.

Accordingly, the claim falls within the Specific Claims Policy and is eligible for review by

the Indian Claims Commission.

| SSUES2 AND 3 IR 15,17, AND 18 ASRESERVES OR DE FACTO RESERVES

Did theMcKenna-M cBride Commission lawfully set apart IR 15, 17, and 18 as
reserves, asthat term was defined in the Indian Act of the day, for the use and
benefit of the Alkali Lake Band?

If the McKenna-McBride did not lawfully set apart IR 15, 17, and 18 as
reserves, wer ethose landsdefacto reservesbefore, at thetimeof, or after being
dealt with by the McKenna-McBride Commission?

The Esketemc First Nation and Canada have argued these two issues separately but, in the
Commission’s view, for the reasons set forth below, it is convenient to deal with them together.
With regard to the first of these issues, the Esketemc First Nation takes the position that the
effect of the McKenna-McBride Agreement, the federal and provincial Ordersin Council adopting
that agreement, the British Columbia Indian Lands Settlement Act, the provincial Indian Affairs
Settlement Act, and the Orders in Council adopting the recommendations of W.E. Ditchburn and
J.W. Clark wasto convey full authority upon the Royal Commission of 1912 to set apart reserves.*®
In the words of counsel, “the McKenna-McBride Commission had extensive power to allot new
reservesand onceit had allotted new reserves, ... both the Federal and Provincial governmentswere
formally bound to accept those new reserves unlessthere was avery good reason for their not doing
s0.”*® Counsel also relies on statements by Ditchburn, Deputy Superintendent General Duncan

Scott, and Minister of the Interior and Superintendent General W.J. Roche, as well as judicial

418 ICC Transcript, September 26, 2000, p. 29 (Stan Ashcroft).

419 Written Submission on Behalf of the Esketemc First Nation, July 25, 2000, p. 19.
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authority in Jules v. Harper Ranch Ltd.,*® Gosnell v. Minister of Lands,*** and Roberts v. The
Queen,*?? in support of the conclusion that the Royal Commission of 1912 had authority to allot

reserves, and that

oncethe M cKenna-M cBride Commission had fixed and determined thelandswhich
were to [be] constituted as reserves, those lands became reserves as defined in the
Indian Act of 1906, and were something separate and distinct from other non-reserve
lands in the Province of British Columbia. Those lands, for example, no longer fell
within the purview of the Land Act of British Columbiaand, thus, were not subject
to pre-emption or other encroachment by third parties.*?

For itspart, Canadaarguesthat, sincethe processfor creating reserves has not been specified
in the Terms of Union, the Indian Act, or the Constitution Act, 1867, reserves must be established
asamatter of royal prerogative by means of instruments such as proclamations, writs, | etters patent,
ordersin council, grants, or commissions.*** In a case such asthe present onein which the authority
tolegislateinrelation to“ Indians, and Landsreserved for the Indians” —which fallsto Canadaunder
section 91(24) of the Constitution Act, 1867 —is divorced from the proprietary rights over Crown
lands in British Columbia, which are held by the province, the royal prerogative must be exercised,
according to counsel, by joint action between the two levels of government.** Canadacould not act
unilaterally to set apart reservesfor the Alkali Lake Band because doing so would infringe upon the
province' s proprietary rights; rather, the appropriate procedure, in counsel’ sview, would have been
for the province to appropriate the lands and transfer them to Canada, at which time Canada could

have then set them apart as reserves, presumably by order in council, as was eventually doneinthis

420 Julesv. Harper Ranch Ltd., [1989] 3 CNLR 67 (BCSC).
421 Gosnell v. Minister of Lands (Victoria: The Colonist Presses, 1912) (SCC).

422 Roberts v. The Queen (unreported, FCA, October 12, 1999, Docket No. A-655-95), affirming
Weyakum Indian Band v. Canada (1995), 99 FTR 1 (FCTD), Teitelbaum J.

423 Written Submission on Behalf of the Esketemc First Nation, September 18, 2000, p. 3.

424 Written Submission on Behalf of the Government of Canada, September 1, 2000, pp. 33 and 35; ICC
Transcript, September 26, 2000, p. 83 (Michagl Mladen).

425 Written Submission on Behalf of the Government of Canada, September 1, 2000, p. 35.
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casein 1938.%% Maintaining that the cases relied on by the First Nation in support of its position are
distinguishable, Canada submits that the agreements and legidation establishing the McKenna-
McBride Commission did not empower it to create reserves but merely to make recommendations
subject to approval by the two governments.**’

The First Nation replies that, if joint action was required to create reserves in British
Columbia, theinstitution and operation of the M cK enna-M cBride Commission by agreement of the
two governments, and featuring membersappointed by each government, was sufficient to constitute
such joint action.*® Moreover, counsel adds that, if the allotment of reserve lands was a matter of
royal prerogative as Canada suggests, the agreement, legislation, and Orders in Council served to
regulate and confine the exercise of the prerogative in a manner that conferred the authority to set
apart reserves on the M cK enna-McBride Commission.*®

With respect to the second of the foregoing issues, the First Nation arguesin the alternative
that, if IR 15, 17, and 18 were not lawfully set apart as reserves, they became de facto reserves asa
result of thework of the McK enna-McBride Commission. Counsel relies specifically on Canadian
Pacific Ltd. v. Paul,*® United Sates v. Walker River Irrigation District,”! Lac La Ronge Indian
Band v. Canada**? and Ross River Dena Band Council v. Canada.**® In all these cases, according to
counsel, the courts (or, in Ross River, onejudge of the Y ukon Territory Court of Appeal in dissent)
were prepared to conclude that a reserve existed in fact although all the formalities of reserve
creation had not been satisfied.”* The First Nation contends that the McKenna-McBride

426 ICC Transcript, September 26, 2000, p. 73 (Michael Mladen).
azr Written Submission on Behalf of the Government of Canada, September 1, 2000, pp. 36-41.
428 Written Submission on Behalf of the Esketemc First Nation, September 18, 2000, p. 3.

429 Written Submission on Behalf of the Esketemc First Nation, September 18, 2000, p. 2; | CC Transcript,
September 26, 2000, p. 160 (Stan Ashcroft).

430 Canadian Pacific Ltd. v. Paul, [1988] 2 SCR 654.

431 United States v. Walker River Irrigation District, 104 F. 2d 334 (9th Cir. 1939).
452 Lac La Ronge Indian Band v. Canada, [2000] 1 CNLR 245 (Sask. QB).

433 Ross River Dena Band Council v. Canada, [2000] 2 CNLR 293 (YTCA).

434 Written Submission on Behalf of the Esketemc First Nation, July 25, 2000, pp. 24—26.
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Commission had delegated and statutory authority to create reserves, and that the federal Crown
intended to create reserves and in particular to establish IR 15, 17, and 18 asreserves. It also argues

that other indicia of reserve creation were present:

(b) there was “consultation with the Indians’ by the McKenna-McBride
Commission;

(© there was a clear demarcation of the lands by surveyor Ashdown Green;

(d) there was a “manifestation by the Crown that the lands will constitute an
Indian Reserve’ by the McKenna-McBride Commission designating and
numbering I.R.s 15, 17 and 18 as such; [and]

(e the Crown treated 1.R.s 15, 17 and 18 asreserve:

() by an absence of protest on the part of the federal Crown;

(i) by not only allowing but requiring the children who resided on those
reserves to attend residential school;

(iii) by having the Indian police keep away non-aboriginas,

(iv)  innot telling the Esketemc people that al of I.R.s 15, 17 and part of
18 had been cut off or “disallowed”;

(V) by continuing to allow alarge proportion of the Esketemc population
to continueto resideon I.R. 15, 17 and 18;

(vi) by giving rationsto elders living on those reserves; [and]

(vii) inonly telling the Esketemc people to leave when the school was
established at Alkali Lakein 1958 or 1959.*%

Canada acknowledges that, where there is adeliberate decision by the Crown to establish a
reserve, lands may attain reserve status if they are occupied or used by members of a band as a
reserve. However, it concedes this point subject to a couple of critical provisos: first, when a
province has proprietary jurisdiction over the lands in question, the decision to establish even ade
facto reserve must be made jointly by the federal and provincia governments; and, second in this
case, the federal Crown initially decided to restrict the mandate of the McKenna-McBride
Commission by requiring that its decisions be subject to approval by both levels of government, and
subsequently decided to disallow that Commission’s recommendations regarding IR 15, 17, and
18.4%¢

43 Written Submission on Behalf of the Esketemc First Nation, July 25, 2000, p. 27.

436 Written Submission on Behalf of the Government of Canada, September 1, 2000, pp. 45-46.
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Requirements of Reserve Creation
Inthe Commission’ sview, aparticular parcel of land iseither areserveor it isnot, and designations
of reserve land as de facto or de jure simply represent points on the continuum of reserve creation.
If the required elements of reserve creation are in place, a reserve will exist whether al the
formalities of establishinglegd title have been completed. Just asin an ordinary conveyance of real
estate, the creation of a reserve must progress through a number of steps and satisfy a number of
criteria. In conventional real estate, a purchaser first obtains an equitable interest in the land being
acquired which | ater, upon registration in the appropriate registry office, becomeslegal title. By way
of contrast, aFirst Nation never obtains anything more than an equitable interest because legal title
isnever registered initsname but rather in the name of the federal government for the First Nation’s
benefit. Nevertheless, it isthisregistration in the name of the federal government that is the closest
equivalent to legal title for aFirst Nation in the sui generis regime of Indian reserve creation. Once
such registration has been compl eted, areserve achieves de jure status, but until that time areserve
is nothing more than de facto. It isimportant to recognize, however, that a de facto reserveisjust
as much areserve as one for which legal title has been fully conveyed to the federal government.
Perhaps there are differences in terms of the greater difficulty in proving the existence of areserve
before registration and the greater risk of defeasibility faced by a de facto reserve pending
registration, but a de facto reserveis still areserve, nothing more nor less.

What, then, are the minimum required elements of reserve creation? The Esketemc people
begin with the proposition that no formality isrequired to create areserve. In Ross River, Finch JA

in dissent agreed, stating that

the two conditions necessary and sufficient for the creation of a reserve are an
intention to create ade facto reserve, and an act by apublic official with authority to
act, that gives effect to the intention. While Orders-in-Council have frequently been
used for the latter purpose, it is clear that Indian reserves have been and can be
created in their absence.*’

Asinthepresentinquiry, the Crownin Ross River argued that reserves could be created only through

the exercise of theroyal prerogative properly delegated to the public servants purporting to exercise

a3 Ross River Dena Council Band v. Canada, [2000] 2 CNLR 293 at 312 (Y TCA), Finch JA dissenting.
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that authority. Finch JA found that the prerogative power to createreservesinthe northernterritories
had been displaced by a statutory regime that did not limit “the ability of the Crown to create
reserves by the exercise of any particular power, or by the actions of any particular government
body.” Adopting the words of the chambers judge, he concluded that sufficient powers to create
reserveshad beendelegatedto A.D. Hunt, Chief of theResources Division, Northern Administration
Branch, Department of Northern Affairs and National Resources, that Hunt had intended to create

areserve, and that his actions had in turn been sufficient to do so:

The areareserved on January 26, 1965 was atract of land that was (and is) vested in
her Majesty. It had been applied for, for the use and benefit of aband: the Ross River
Band. It wasapplied for, for apermanent use: avillagesite. That constitutes* useand
benefit of aband” asin the Indian Act definition of “reserve’ .*®

Although Finch JA commented that Richard and Hudson JJA differed from him on whether
areserve could only be created by the exercise of the roya prerogative, the majority reasons turn
more on the existence of authority and intention than on whether Hunt’ s actions constituted aformal
exercise of that prerogative. Richard JA found no evidence regarding Hunt’ s authority to create a
reserve or to support the conclusion that his actions represented those of the Governor in Council.
On the question of intention, Richard JA found “ adeliberate decision not to create aReserve.” *° He
paid particular attention to the terms of the Umbrella Final Agreement between the Council for
Y ukon Indians and the governments of Canadaand Y ukon, which distinguished between “ reserves’
and “lands set aside,” and a statement by the Department of Indian Affairs and Northern
Development that its policy was “not to extend the Indian Reserve system to the Yukon and
Northwest Territories.”*“° Thefact that the lands were reserved for the Indian Affairs Branch rather

than, as required by the definition of “reserve,” for the use and benefit of a band was not “mere

438 Ross River Dena Council Band v. Canada, [2000] 2 CNLR 293 at 316 (Y TCA), Finch JA dissenting.
439 Ross River Dena Council Band v. Canada, [2000] 2 CNLR 293 at 321 (YTCA), Richard JA.

440 Ross River Dena Council Band v. Canada, [2000] 2 CNLR 293 at 321-22 (YTCA), Richard JA.
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semantics, nor form vs. substance, in the context of the then existing distinction between Lands Set
Aside and Reserves.”*** Hudson JA concurred with Richard JA, adding:

Itismy finding that to find that persons being mere agents of Her M ajesty had
the power to declare the creation of a reserve pursuant to the Indian Act in the
absence of evidence of the delegation of such power isamistakein law....

Overriding the examination of the evidence it is common ground that the
words of the Indian Act involve a lacuna with respect to the basis upon which a
reserve should be created and the mechanics of such creation. That alone should be
areason why the court should not declare the existence of areserve pursuant to the
Indian Act, but that the lacuna should be resolved by legislative means or by the

exercise of the Crown prerogative.*?

Itisimportant to recognizethat the Ross River caseiscurrently under appeal sothemajority decision

may not represent the final word on the requirements to create areserve.

Inarriving at his conclusion that no formality isrequired in reserve creation, Finch JA relied

on Ontario Mining Company v. Seybold*® and the Paul case, as well as an article entitled “The
Establishment of Indian ReservesonthePrairies’ by Richard Bartlett.*** In Seybold, Canadaset aside

certain landsin Ontario asreserves for the Indians, but the selection was not confirmed by order in

council. It was later determined that the province owned the lands in question, although, as Finch

JA commented,

al courts which considered the case, including the High Court of Ontario, the
Ontario District Court, the Supreme Court of Canadaand the Privy Council, assumed
that the sel ection of landsby Dominion Government officials, after consultation with
the Indians, would have been effective to establish areserve had it not been for the
proprietary interest of the Province. In other words, the defacto creation of areserve
would have been sufficient notwithstanding the absence of an Order-in-Council or
other official instrument.**

a4l Ross River Dena Council Band v. Canada, [2000] 2 CNLR 293 at 324 (YTCA), Richard JA.

a4z Ross River Dena Council Band v. Canada, [2000] 2 CNLR 293 at 329-30 (Y TCA), Hudson JA.

3 Ontario Mining Company v. Seybold, [1903] AC 73.

444 Richard Bartlett, “The Establishment of Indian Reserves on the Prairies,” [1980] 3 CNLR 3.

45 Ross River Dena Band Council v. Canada, [2000] 2 CNLR 293 at 311 (Y TCA), Finch JA dissenting.

Emphasis added.
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Similarly, in discussing the creation of reserves under the numbered treaties, Bartlett wrote:

“Setting apart” is suggested to consist of the survey and selection of the lands,
following such consultation with the Indians asis required by treaty. The obtaining
of provincial concurrence pursuant to the Natural Resources Transfer Agreement is
also, of course, required in the establishment of reserves after 1930. The treaty
language, negotiations, and department practice and usage all demand such a
conclusion. It recognizesthe judicial concern with the de facto setting apart of land.
As Mr. Justice Clarke declared in the United States Supreme Court:

[T] o hold that, for want of aformal approval by the Secretary of the
Interior, all of the conduct of the Government and of the Indiansin
making and ratifying and in good faith carrying out the agreement
between them ... is without effect, would be to subordinate the
realities of the situation to mere form.*®

What we take from these authoritiesisthat reserves can be created in the absence of formalities, but
that, in circumstances in which the proprietary interest in lands to be set apart as reserves resides
with the province, provincial concurrence isrequired to establish the reserve.

In Paul, the Canadian Pacific Railway (CPR) sought to enjoin the Woodstock Indian Band
from blockading the railway’s right of way across the band’ s reserve. The Band defended on the
basis that the right of way lands were reserve lands held by Canadafor the Band' s use and benefit,
that those lands had never been surrendered by the Band, and that the railway was trespassing on
them. The evidence disclosed that the right of way had originally formed part of a larger reserve
acquired by the government of New Brunswick in 1851 “for public uses:. that isto say, for the use
of the Melicette Tribe of Indians.” Under its constating legislation in 1864, the Woodstock Railway
Company — Canadian Pacific's predecessor in interest — was granted the right, with the Crown’s
permission, to take and hold as much Crown land asit required to lay out, construct, and operate its
line. A March 7, 1866, undertaking by the company to construct the railway on lands that included
the disputed reserve lands was approved by the New Brunswick government. Although the
legislation stipulated no special form for such approval, the Supreme Court of Canada unanimously
concluded that New Brunswick had authorized aproprietary interest in the nature of astatutory right
of way or easement. Asto theinterest of the Band in the disputed lands, Dickson Jat trial found that,

446 Richard Bartlett, “ The Establishment of Indian Reservesonthe Prairies,” [1980] 3 CNLR 3 at 49-50,
quoting from Northern Pacific Railway v. Wismer, 246 US 283 at 288-89 (1918). Emphasis added.
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“[w]hilethereisno evidence of any formal allotment of the lands, it appears clear that the lands so
acquired weredefacto on acquisition all otted to the M eductic Melicette Tribe, whose memberswere
the ancestors of those Indians now constituting what is known as the Woodstock Band.”* On the

same point, the Supreme Court of Canada remarked:

It is clear that by virtue of the 1851 deed the land in question was vested in
the Crown. Shortly thereafter it became an Indian reserve. The tria judge placed
some importance on the fact that there was no formal allocation of the land as a
reserve prior to Confederation. It seemsto us, however, to be somewhat inconsi stent
to demand such formality for allocation as a reserve while at the same time
accepting the lack of a* formal grant” of land to the Woodstock Railway Company.
We are of the view that it can be accepted that the land in question was part of the
Woodstock reserve before Confederation.*®

The Court concluded, however, that, because Canadian Pacific had avalid easement or right of way
over the disputed lands that was “ sufficient to support the award of a permanent injunction,” it was
unnecessary to determine whether the acquisition of that easement or right of way had the effect of
extinguishing the Band' sinterest in the underlying fee simple interest of the Crown.

Counsel for Canadain the present inquiry suggeststhat “ the genesis of the defacto reasoning
was to put the Band on the same footing asthe CPR in terms of formal proof of itsclaim,” and that
“[t]o do otherwise would have been manifestly unfair to the Band.”**° Although counsel also
characterizesthe 1851 deed by which thelandswere transferred to the colony of New Brunswick for
the benefit of the Indians as an exercise of the royal prerogative, such a conclusion does not appear
to cast doubt on the fact that a reserve was created with little or no formality. The nature of the
Crown’s actions as an exercise of the royal prerogative — or as something else — does not appear to
have been argued forcefully in that case because the real point of contention was not whether a
reserve had been created but whether it continued to exist following the grant of the right of way or

easement.

a4 Canadian Pacific Ltd. v. Paul (1981), 34 NBR (2d) 382 at 387 (NBQB), Dickson J.
48 Canadian Pacific Ltd. v. Paul, [1988] 2 SCR 654 at 675 (per curiam). Emphasis added.

449 Written Submission on Behalf of the Government of Canada, September 1, 2000, p. 42.
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Similarly, in the Walker River Irrigation District case, the issue was not whether areserve

had been created but whether, in the absence of an express statement of intention, the waters of a

stream that flowed through areserve had implicitly been included asan incident of thereserveto the

extent necessary to irrigate reserve lands. The court held that formalities were not required to
establish that intention:

held that the question of whether areserve has been created turns on the facts of each particular case:

After considering the specific terms of Treaty 6 regarding reserve creation, Gerein J continued:

In the Winters case®”, as in this, the basic question for determination was one of
intent —whether the waters of the stream were intended to be reserved for the use of
the Indians, or whether the lands only were to be reserved. We see no reason to
believe that the intention to reserve need be evidenced by treaty or agreement. A
statute or an executive order setting apart the reservation may be equally indicative
of theintent. Whilein the Winters case the court emphasized the treaty, therewasin
fact no express reservation of water to be found in that document. Theintention had
to bearrived at by taking account of the circumstances, the situation and needs of the
Indians and the purpose for which the lands had been reserved.**

Gerein Jreached asimilar conclusion in Lac La Ronge Indian Band v. Canada, where he

From my review | hold the view that thereis no specific procedure or single
process which alone can create an Indian Reserve. Rather, the components of the
process may well vary from time to time, but in each instance the result will be the
same. The one constant is that the Crown must intend to create an Indian Reserve
and take steps to carry out that intention. Included in the latter will always be a
demarcation of the land and almost invariably consultation in advance with the
Indians about the location of the land. Thus, the question of whether areserve was
created is a factual one and in each case one must look to the prevailing
circumstances to find the answer.**

There clearly was a commitment to lay aside Reserves. There equally was a
commitment that a person would be designated to carry out the task and that there

added.

450 Wintersv. United States, 207 US 564, 28 S.Ct. 207, 52 L.Ed. 340 (9th Cir. 1908).

a1 United States v. Walker River Irrigation District, 104 F. 2d 334 at 336 (9th Cir. 1939). Emphasis

452 Lac La Ronge Indian Band v. Canada, [2000] 1 CNLR 245 at 328-29 (Sask. QB). Emphasis added.
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would be consultation. However, much was left unsaid which brought about an
undefined and flexible process.

Nothing was said about how the suitable person would be selected or how
that person would carry out the work. It is not stated whether the suitable person,
once appointed, would enjoy absolute authority or would be required to obtain
approval for the actual setting apart of a Reserve. In fact, | believe either could
occur. While there was to be consultation, which undoubtedly was to be in good
faith, that consultation wasto relate to locality and not to specific lands. In practise
it did frequently deal with the latter, but the Indians did not have an absol ute right to
select a particular tract of land. What the treaty did was to create a basic approach
within which it was |eft to the parties to work out what was required to achieve a
mutually satisfactory result....

In the end only two things mattered. Thefirst wasthat Reserves be set apart.
The second was that there be an intention that the land set apart be constituted a
Reserve. How that result was achieved is of secondary importance.*>

Gerein J then embarked on a review of case authority from which he derived the following

principles:

In &. Catherines Milling and Lumber Company v. The Queen,** Henry Jfound no need to
define the process by which areserveis established, but he did clearly state that there must
be apositive act to establish areserve.*

In the context of legidlation forbidding the grant of alease on lands comprising an Indian
reserveor settlement, Macdonald CJA of the British ColumbiaCourt of Appeal in Esquimalt
and Nanaimo Railway Co. v. McLellan** reasoned that saying lands are availablefor Indian
reserves does not make them Indian reserves. From this statement Gerein J concluded that
“there must be some manifestation of an intention to create an Indian reserve.”*’

Gerein Jquoted the Paul case asauthority for the proposition that no formality was essential
to the creation of areserve.*®

added.

453 Lac La Ronge Indian Band v. Canada, [2000] 1 CNLR 245 at 329 and 331 (Sask. QB). Emphasis

454 <. Catherines Milling and Lumber Company v. The Queen (1887), 13 SCR 577, Henry J.
455 Lac La Ronge Indian Band v. Canada, [2000] 1 CNLR 245 at 332 (Sask. QB).

456 Esquimalt and Nanaimo Railway Co. v. McLellan, [1918] 3 WWR 645 (BCCA).

a7 Lac La Ronge Indian Band v. Canada, [2000] 1 CNLR 245 at 333 (Sask. QB).

458 Lac La Ronge Indian Band v. Canada, [2000] 1 CNLR 245 at 334 (Sask. QB).
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R. v. Nikal*® highlights the importance of the terms of reference given to Crown agents
involved in identifying Indian reserves. In that case, instructions had been given to
Commissioner Peter O’ Reilly “to ascertain what fishing grounds should bereservedin order
that application might be made to the Department of Marine and Fisheries to have those
areas secured for the use of the Indians.” In the view of Cory J, this wording disclosed that
O’ Rellly’ sauthority waslimited to making recommendationsand did not extend to allotting
exclusive fisheries.*®

In Northern Pacific Railway Company v. Wismer,*** agovernment agent entered into atreaty
with the members of the Spokane Tribe in 1877 by which their aborigina title was
extinguished and certain landswere designated astheir reserve. Thelandswere not formally
set aside asareserve by executive order until 1881, but inthe meantimetherailway company
had filed a plat with regard to some of the lands, the effect of which, under the relevant
legislation, would have been to vest the affected landsin the company. The court found that
the government agent had been authorized to negotiate the treaty, and that his actions had
been approved by no later than 1878. In the result, the executive order of 1881 was not
considered necessary to create the reserve, but ssimply gave formal sanction to the earlier
creation of the reserve.*®

Asto how the government’ s intention to create areserve might be proven, the court in Sac
and Fox Tribe of the Mississippi in lowa and United Sates v. Licklider*® concluded that
certain lands comprised a de facto reserve and that no formal act was required to set them
apart. In reaching this decision, the court had regard for the actions of the band and the
government: the band had occupied theland for many years, and the government had treated
the lands as areserve, itsintent manifested by sending an agent to reside on the reserve, by
making annuity payments there, and by constructing a boarding school on it.**

Based on these authorities, Gerein J concluded as follows:

There is no single method to create a Reserve. However, there are certain things
which are essential [under Treaty 6]. The Crown must make a deliberate decision to

459 R. v. Nikal, [1996] 1 SCR 1013, 133 DLR (4") 658, [1996] 5 WWR 305, 19 BCLR (3d) 201, [1996]

3 CNLR 178, 105 CCC (3d) 481.

1978).

460 Lac La Ronge Indian Band v. Canada, [2000] 1 CNLR 245 at 334 (Sask. QB).
a61 Northern Pacific Railway Company v. Wismer, 246 US 283 (1918).
462 Lac La Ronge Indian Band v. Canada, [2000] 1 CNLR 245 at 336 (Sask. QB).

463 Sac and Fox Tribe of the Mississippi in lowa and United Statesv. Licklider, 576 F. 2d 145 (8th Cir.

464 Lac La Ronge Indian Band v. Canada, [2000] 1 CNLR 245 at 336-37 (Sask. QB).
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establish aReserve; there must be consultation with the Indians; theremust beaclear
demarcation of the lands; and there must be some manifestation by the Crown that
the lands will constitute an Indian Reserve.

The position of the plaintiffsisthat if thereis consultation and demarcation,
whether by survey or reference to the township plan, then a Reserve comes into
existence. Inmy opinion, that approach istoo broad and simplistic. Thereweretimes
when thishappened and aReservedidresult. Therewereinstanceswhen thesurveyor
was instructed to create the Reserve. No further approval was needed. There were
other instances when the instructions were not all inclusive and the Crown did not
expressly give its approval, but by its silence and subsequent attitude the Crown
manifested its acquiescencein theland being constituted a Reserve. Then therewere
other instances when the instructions clearly limited the authority. In such acase a
survey in itself was not sufficient.

It ismy conclusion that the land was not “set apart” until the Crown treated
it as such. That could happen in more than one way, including an absence of protest.

Asbest | can make out, on the prairies al of the Reserves are the subject of
an Order-in-Council. However, | do not consider such Ordersto be an essential part
of the process of establishing aReserve. There are many instances, including several
involvingtheLac LaRongeIndian Band, where Reserveswere marked out, accepted
as such by the Crown, and only many years later confirmed by Orders-in-Council.
However, in the interim they were viewed by all as Reserves and accordingly were
validly constituted Reserves. The Orders-in-Council were no more than an
administrative act which confirmed or clarified what already was areality.*®

With particular reference to certain lands referred to in that case as the Candle Lake lands,

Gerein J applied the foregoing principles in the following manner:

No Indian Reserve was created at Candle Lake. The Dominion Government
was interested in creating a Reserve; it took steps to create a Reserve; it intended to
create aReserve; it made atentative decision to create aReserve; but it did not create
aReserve. At the very end it abandoned the project....

Following the execution of the Treaty, it was the Dominion of Canadawhich
owned all the land. That being so, it is only reasonable that land could not be
alienated without its approval and concurrence. In respect to Indian Reservesit fell
to the Chief SQuperintendent to initiate the process of establishing Reserves by
deputing a suitable person. However, it was also hisrole to decide what authority
would be conferred upon hisdeputy. Thus, the Chief Superintendent could authorize
his deputy to actually create a Reserve or he could retain the final decision unto
himself. The act of deputation does not of necessity entail a complete abdication of

465 Lac La Ronge Indian Band v. Canada, [2000] 1 CNLR 245 at 337-38 (Sask. QB).
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authority. Inthehistorical record there are examplesof both approaches. The Treaty
itself does not mandate one approach or the other.

It is useful to look at what transpired when several small Reserves were
created for the Lac La Ronge Indian Band in 1909.... First, there was an urgency
about the matter because non-Indians were entering the area. Secondly, the
Department indicated the locations and this amounted to some restriction on the
authority of the surveyor. Thirdly, the letter [of instruction to surveyor J. Lestock
Reid] expressly directed the surveyor to decide on alocation, complete asurvey and
then proclaim the subject lands to be an Indian Reserve. Once that was done, the
Department viewed the process as complete. In that instance, authority to actually
create the Reserve was expressly conferred upon Mr. Reid....

Let uscontrast that withwhat happened in respect to the Candle Lakelands....
In the case of the Candle Lake lands the Dominion Government, acting through the
Department of Indian Affairs, involved itself directly in the creation of an Indian
Reserve. It held unto itself the ultimate authority to establish the Reserve. Until the
Department made an unequivocal decision to designate certain lands as an Indian
Reserve and then took steps to implement the decision, the intended Reserve could
not come into existence. It fell to the Department alone to proclaim the creation of
an Indian Reserve at Candle Lake and it failed to do so. It's[sic] intention in itself
was not sufficient. As the process had not passed beyond that, no Reserve was
created.*®

Justice Gerein’ s decision was appeal ed to the Saskatchewan Court of Appeal and, although

reversed on other grounds, his conclusions regarding the requirements for reserve creation were

upheld. Speaking for a unanimous court, Vancise JA agreed with the trial judge’ s finding that no

land had been set apart as areserve in that case:

For an Indian reserve to be created there must be a clear intention on the part of the
Crown to set apart adefined tract of |land asan Indian reserve. The Crown must carry
out thisintention by, for example a positive act of an officia properly “deputed” or

authorized to carry out the intention.**”

The Lac La Ronge Indian Band had previously registered caveats against the Candle Lake

lands, claiming “ausufructuary and possessory right to lands set apart by Her Mgjesty for theuse and

added.

466

467

Lac La Ronge Indian Band v. Canada, [2000] 1 CNLR 245 at 35860 and 365 (Sask. QB). Emphasis

Vennev. Canada, [2001] SKCA 109 at 63-64 (Sask. CA).
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enjoyment” of the Band. In Lac La Ronge Indian Band v. Beckman,“® the Band applied to determine
whether it possessed an interest in those lands, claiming that areserve had been set apart and, in the
alternative, that thelands constituted ade facto reserve. Matheson J concluded that areserve had not
been established because neither Inspector of Indian Agencies William Murison nor his superiors
believed he had been deputized with the requisite authority to create areserve, there had never been
asurvey of thelands allegedly “ selected” by Murison, and there had never been aconfirming order

in council. Asto whether the Candle Lake lands comprised a de facto reserve, Matheson J stated:

If this dispute over the Candle Lake lands was between the province and
Canada, an argument by Canadathat an Indian reserve existed, infact, might receive
serious consideration if the evidence justified aconclusion of adefacto reservation.
But Canada does not take that position, quite properly, because there is no evidence
to support it. The Candle Lake landswere never occupied, nor used, by any members
of the Lac La Ronge Band as a reserve, and the lands were never considered by
Canada, whose responsibility it was to establish Indian reserves, as areservation.*®

What we take from this decision is that, on the evidence before him, Matheson J did not find the
requisiteintent to create areserve on the part of either Canadaor the Band, and therefore no defacto
reserve came into being.

From the foregoing, we conclude that reserve creation requires no formalities, but it will
always require an intention to create areserve, and an act by a public official with authority to act
that gives effect to theintention. Whether the requisite intention and authority exist are questions of
fact that can be established by variouskinds of evidence, including formal documentssuch asorders
in council, lessformal documents such as|letters of instruction, and even the actions of the Crown’s
agents and the Indians. Depending on the instructions given to the Crown’s agent, the authority to
set apart reserves may be delegated to the agent absolutely, or the Crown may retain the authority
to do so. An additional layer to the question of authority exists where the proprietary jurisdictionin
the lands to be reserved is held by the province, in which case the provincial government must

concur in the decision to set the lands apart.

468 Lac La Ronge Indian Band v. Beckman, [1990] 3 WWR 1 (Sask. QB).

469 Lac La Ronge Indian Band v. Beckman, [1990] 3 WWR 1 at 33 (Sask. QB).
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With these principlesin mind, wemust now consider theinstructionsgiven to the McKenna-
M cBride Commission to determine whether it was del egated absol ute authority to set apart reserves
or merely the power to consider the question of reservesand to makerecommendations. Inreviewing

thoseinstructions, we must first have before ustherel evant principles of interpretation to beapplied.

Principles of Interpretation

There is no doubt that, in establishing and acting through the vehicle of the McKenna-McBride
Commission, the federal and provincial governments were, to use the words of Gerein Jin Lac La
Ronge Indian Band v. Canada, interested in creating reserves and took stepsto create reserves. But
did they actually create reserves?

The general intention to create reserves was unquestionably present. The whole purpose of
the Royal Commission was to identify reserve lands for British Columbia’'s Indians and settle an
issue that had been outstanding for many years, and in the case of the Alkali Lake Band it
specifically identified IR 15, 17, and 18 aslandswhich, initsopinion, should be added totheBand’ s
reserve land base. The real question in the present inquiry is whether the two governments vested
in the Royal Commission, acting alone, the authority to create reserves. As Gerein J commented,
thereisno single method by which reserves have been created; in some cases, the surveyor or other
government agent was given the authority to create reserves on the spot without further approval,
while in others “the instructions clearly limited the authority.” In the words of Finch JA in Ross
River, did adecision of the McKenna-McBride Commission represent “an act by a public official
with authority to act, that gives effect to the intention”?

To answer thisquestion, it is essential to have careful regard for the terms of the McKenna-
McBride Agreement of September 24, 1912, thelegislation and Ordersin Council giving riseto that
agreement, and the subsequent statutes and executive acts by which that agreement was
implemented. In considering theseinstruments, it isimportant to keepinmind therelevant principles
of interpretation that guide us in establishing the meaning of documents affecting Indians. Cases
dealing with treaty interpretation instruct us to apply three principles: first, to interpret treaty terms
liberally; second, to resolve ambiguities in favour of the Indians; and, third, to have regard to
extrinsic evidence. In applying these liberal principles, however, it is important to remember the

caution expressed by Lamer Jin R. v. Soui:
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Even a generous interpretation of the document ... must be realistic and reflect the
intention of both parties, not just that of the Hurons. The Court must choose from
among the various possible inter pretations of the common intention the one which
best reconciles the Hurons' interests and those of the conqueror.*”

Similar cautions were expressed by the Nova Scotia Court of Appeal in Marshall:

Lamer J. confirms that the goal is to deduce the common intention of the
parties by interpreting the treaties in their historical context....

In ascertaining the common intention the court must take into consideration
the context in which treatieswere negotiated and committed to writing, including the
limitations of the parties. The resulting inter pretation must, however, be a realistic
one.**

On the appeal to the Supreme Court of Canada, Binnie Jin Marshall clearly advocated areasonable
approach to interpretation:

“Generous’ rules of interpretation should not be confused with a vague sense of
after-the-fact largesse. The special rules are dictated by the special difficulties of
ascertaining what in fact was agreed to. The Indian parties did not, for all practical
purposes, have the opportunity to create their own written record of the negotiations.
Certain assumptionsaretheref ore made about the Crown’ sapproach to treaty making
(honourable) which the Court acts upon in its approach to treaty interpretation
(flexible) asto the existence of atreaty (Soui, supra, at p. 1049), the compl eteness
of any written record (the use, e.g., of context and implied termsto make honourable
sense of the treaty arrangement: Smon v. The Queen, [1985] 2 S.C.R. 387, and R. v.
Sundown, [1999] 1 S.C.R. 393), and the interpretation of treaty terms once found to
exist (Badger). The bottom line isthe Court’ s obligation is to “choose from among
the various possible interpretations of the common intention [at the time the treaty
was made] the one which best reconciles’ the Mi’ kmaq interests and those of the
British Crown (emphasis added) (Soui, per Lamer J,, at p. 1069). In Taylor and
Williams, supra, the Crown conceded that points of oral agreement recorded in
contemporaneous minutes were included in the treaty (p. 230) and the court
concluded that their effect wasto “ preserve the historic right of these Indiansto hunt
and fish on Crown lands’” (p. 236). The historical record in the present case is
admittedly less clear-cut, and there is no parallel concession by the Crown.*”

470 R. v. Sioui, [1990] 1 SCR 1025 at 1069. Emphasis added.
47 R. v. Marshall (1997), 146 DLR (4th) 257 at 265-66 (NSCA). Emphasis added.

ar2 R. v. Marshall, [1999] 3 SCR 456 at 474, Binnie J.



Esketemc First Nation Inquiry - IR 15, 17, and 18 Claim 173

Moreover, becausewearedealingwith afederal-provincial agreement and Ordersin Council
issued by each level of government, which are, in our view, more akin to statutes than to treatiesin
the sensethat the Indianswere not party to them, it isalsoimportant to haveregard for the principles
of interpretation relating to statutes affecting Indian interests. Nowegijick v. The Queen instructs us
toapply asimilar approach to that used for interpreting treati es, meaning that statutory terms* should
beliberally construed and doubtful expressionsresolvedinfavour of thelndians.”*” Counsel for the
First Nation relies on Mitchell v. Peguis Indian Band in support of the further principle that
provisionsaimed at maintaining Indian rights are to be interpreted broadly, whereas provisions that
would limit or abrogate Indian rights should be construed narrowly.*”* Similarly, counsel advances
Osoyoos Indian Band v. Town of Oliver as authority for the “minimal impairment” principle —that
is, “[t]hefiduciary duty of the Crown requiresthat Indian rights and benefits be interpreted so asto
impair such rightsto the least extent possible”,*”* in short, according to counsel, because the Crown
has afiduciary obligation to minimally impair Indian interests, “(1) where two interpretations can
be reasonably sustained, the one which impairs Indian interests the least is to be preferred; and (2)
any ambiguous words must be interpreted in away favourable to Indian interests.” 4

Although the Commission does not disagree with the foregoing principles of law cited by
counsel for the First Nation, we believeit isaso important to have regard for further comments by
La Forest J in Mitchell, which provide additional context to the passage quoted by counsel.
Specifically, LaForest Jdifferentiated between the principlesinvol ved inthe construction of statutes
and those relating to the interpretation of treaties:

| note at the outset that | do not take issue with the principle [in Nowegijick
and other cases] that treaties and statutes relating to Indians should be liberally
construed and doubtful expressions resolved in favour of the Indians. In the case of
treaties, this principle finds its justification in the fact that the Crown enjoyed a
superior bargaining position when negotiating treatieswith native peoples. From the
perspective of the Indians, treaties were drawn up in a foreign language, and

478 Nowegijick v. The Queen, [1983] 1 SCR 29 at 36, Dickson J.
ara Mitchell v. Peguis Indian Band, [1990] 2 SCR 85 at 143, La Forest J.
47 Osoyoos Indian Band v. Town of Oliver (1999), 172 DLR (4") 589 (BCCA).

476 Written Submission on Behalf of the Esketemc First Nation, July 25, 2000, pp. 31-32.
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incorporated referencesto legal concepts of asystem of law with which Indianswere
unfamiliar. In the interpretation of these documentsit is, therefore, only just that the
courts attempt to construe various provisions as the Indians may be taken to have
understood them.

But as| view thematter, somewhat different considerations must apply inthe
case of statutes relating to Indians. Whereas a treaty is the product of bargaining
between two contracting parties, statutes relating to Indians are an expression of the
will of Parliament. Given thisfact, | do not find it particularly helpful to engagein
speculation asto how Indians may be taken to understand agiven provision. Rather,
| think the approach must be to read the Act concerned with aview to eucidating
what it was that Parliament wished to effect in enacting the particular section in
question. This approach is not ajettisoning of the liberal interpretative method. As
already stated, it is clear that in the interpretation of any statutory enactment dealing
with Indians, and particularly the Indian Act, it is appropriate to interpret in a broad
manner provisions that are aimed at maintaining Indian rights, and to interpret
narrowly provisions aimed at limiting or abrogating them. Thus if legislation bears
on treaty promises, the courts will always strain against adopting an interpretation
that has the effect of negating commitments undertaken by the Crown; see United
Sates v. Powers, 305 U.S. 527 (1939), at p. 533.

At the same time, | do not accept that this salutary rule that statutory
ambiguities must be resolved in favour of the Indians implies automatic acceptance
of a given construction simply because it may be expected that the Indians would
favour it over any other competing interpretation. It is also necessary to reconcile
any given interpretation with the policies the Act seeks to promote.*’”

As the Commission commented in its report on the 1958 enfranchisement claim of the
Friends of the Michel Society:

Thus, the principle is not simply that any construction favouring the Indians ought
to be accepted, because we still, of course, demand fidelity to the language and
purpose of the statute. Statutes relating to Indians should be construed liberally,
having regard for parliamentary intent as embodied in the text....

In [R. v.] Lewis, the Supreme Court of Canada summarized the canons of
interpretation of statutesrelating to Indians, beginning with Nowegijick and Mitchell.
Theissuein Lewiswaswhether aband’ spower under the Indian Act to make by-laws
for themanagement of fish “ onthereserve’ extended to ariver immediately adjacent
to the reserve. lacobucci J, for the Court, approached the task by analyzing the
wording, context, and purpose of the statutory provision. Making the point that these
three elements must be reconciled, he rejected the argument that a broad, purposive
construction of the phrase” onthereserve” wasjustified becausethefisheryiscritical

ar Mitchell v. Peguis Indian Band, [1990] 2 SCR 85 at 142-43, La Forest J.
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to the economic and cultural well-being of aboriginal people, and the general goal of
the Indian Act is to protect the “sustaining practices’ of aboriginal people.
lacobucci J stated that, although the suggested interpretation “ goes further towards
achieving Parliament’ sobjective of protecting and maintaining Indianrights, itisnot
an interpretation supported on the language or goal of the section.”*”®

In summary, then, while statutes dealing with Indians must be liberaly
construed, an interpretation that furthers the protection of Indian rights can be
accepted only if thelanguage and purpose of the statutory provision can support such
an interpretation.*”

Application

The McKenna-McBride Commission’s Terms of Reference

With these principlesin mind, we turn to the relevant instrumentsin the present case. The primary
termsof referencefor setting apart Indian reservesin British Columbiaare contained in theinfamous
and — given the checkered history of reserve selection in the province before 1871 — ambiguous

Article 13 of the Terms of Union, which provides:

13. The charge of the Indians, and the trusteeship and management of the lands
reserved for their use and benefit, shall be assumed by the Dominion Government,
and a policy asliberal asthat hitherto pursued by the British Columbia Gover nment
shall be continued by the Dominion Government after the Union.

To carry out such policy, tracts of land of such extent asit has hitherto been
the practice of the British Columbia Government to appropriate for the purpose,
shall from time to time be conveyed by the Local Government to the Dominion
Government in trust for the use and benefit of the Indians on application of the
Dominion Government; and in case of disagreement between the two Governments
respecting the quantity of such tracts of land to be so granted, the matter shall be
referred for the decision of the Secretary of State for the Colonies.**

When the McKenna-McBride Commission was established, the 1906 Indian Act was in force.
Section 2(i) of that statute states:

78 R. V. Lewis, [1996] 1 SCR 921 at 958.

419 ICC, Friends of the Michel Society Inquiry: 1958 Enfranchisement Claim (Ottawa, March 1998),
reported (1998), 10 |CCP 69 at 93-94.

480 British Columbia, British North America Act, 1867, Terms of Union with Canada, Rules and Orders
of the Legidative Assembly (Victoria: R. Wolfenden, 1881), 66 (ICC Documents, p. 5). Emphasis added.
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2. In this Act, unless the context otherwise requires, ...
(1) “reserve” meansany tract or tracts of land set apart by treaty or otherwisefor
the benefit of or granted to a particular band of Indians, of which the legal
title is in the Crown and which remains so set apart and has not been
surrendered to the Crown....*8!
By 1912, Canadaand British Columbiahad already been sparring over theimplicationsof the Terms
of Union and their respective rights and obligations under that vague constitutional document for
over 40 years. The Joint Reserve Commission and subseguent sole Commissioners Sproat, O’ Reilly,
and Vowell represented the first attempt to resolve the matter, but after 30 yearstheir labours, while
considerable, had proven inconclusive. The purpose of the McKenna-McBride Agreement was to
achieve anegotiated settlement of the uncertainty created by the Terms of Union to avoid having the
matter determined by the courts, asthe Laurier government had proposed to do prior to itsdefeat in
1911. Given that the two governments sought to avoid having a decision imposed on them by an
independent third party, it seems safe to assume that a reference to the Secretary of State for the
Colonies, as contemplated by Article 13 of the Terms of Union, was not considered to represent a
more éttractive alternative.
The key terms of the McKenna-McBride Agreement of September 24, 1912, are the

following:

Whereasit is desirable to settle all differences between the Governments of
the Dominion and the Provincerespecting Indian landsand Indian Affairsgenerally
inthe Province of British Columbia, thereforethe parties above named, have, subject
to the approval of the Governments of the Dominion and of the Province, agreed
upon the following proposals as a final adjustment of all matters relating to Indian
Affairsin the Province of British Columbia: —

2. The Commission so appointed shall have power to adjust theacreage
of Indian Reserves in British Columbia in the following manner: ...

(b) At any place at which the Commissioners shall determine that an
insufficient quantity of land has been set aside for the use of the Indians of that
locality, the Commissioners shall fix the quantity that ought to be added for the use
of such Indians. And they may set aside land for any Band of Indians for whom land
has not already been reserved.

481 Indian Act, RSC 1906, c. 81, s. 2(i).
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3. The Province shall take al such steps as are necessary to legally
reservethe additional landswhich the Commissioners shall apportion to any body of
Indians in pursuance of the powers above set out.

7. The lands comprised in the Reserves as finally fixed by the
Commissioners aforesaid shall be conveyed by the Province to the Dominion with
full power to the Dominion to deal with the said lands in such manner as they may
deem best suited for the purposes of the Indians....**

Standing alone, these provisions would seem to have vested considerable power in the McKenna-
McBride Commission to fix the size and location of reserves for bandsin British Columbia. Asthe
recitals contemplated, however, this agreement itself was subject to the approval of the federal and
provincial governments.

This approval was forthcoming under federal Order in Council PC 3277 of November 27,
1912, which made it clear that the Committee of the Privy Council considered itself bound, under
the Inquiries Act of 1906, to constitute the McK enna-McBride Commission in such away that its
proceedingswould in turn be * subject to approval.” We have reviewed that | egislation and find that
it authorized the Governor in Council to “cause inquiry to be made into and concerning any matter
connected with the good government of Canada or the conduct of any part of the public business
thereof.” Tothat end, the Governor in Council wasfurther authorized to appoint commissionerswith
the power to summon and compel the attendance of witnesses to give evidence on oath or solemn
affirmation, either orally or in writing, and to produce documents as required by the commissioners
to permit “the full investigation of the matters into which they are appointed to examine.”*® The
Inquiries Act did not confer power on the commissioners appointed under its terms to make

decisions but only to conduct investigations. Accordingly, Order in Council PC 3277 continued:

the approval of the agreement should be subject to afurther provision which should
be accepted by the Government of British Columbia before the agreement can
become effective providing that notwithstanding anything in the agreement

82 “Memorandum of an Agreement arrived at between J.A.J. M cK enna, Special Commissioner appointed

by the Dominion Government to investigate the condition of Indian Affairsin British Columbia, and the Honourable Sir
Richard McBride, asPremier of the Province of British Columbia,” September 24, 1912 (ICC Documents, pp. 238-45).
Emphasis added.

483 Inquiries Act, RSC 1906, c. 104, ss. 2, 4, and 5.
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contained the acts and proceedings of the Commission shall be subject to the
approval of the two Governments, and that the Governments agree to consider
favourably the reports, whether final or interim, of the Commission with aview to
give effect, as far as reasonably may be, to the acts, proceedings and
recommendations of the Commission, and to take all such steps and proceedings as
may bereasonably necessary with the object of carryinginto execution the settlement
provided for by the agreement in accordance with its true intent and purpose.”®

Provincia Order in Council 1341 of December 31, 1912, made no mention of the federal Inquiries
Act but neverthel ess adopted word for word the foregoi ng language requiring the approval of thetwo
governments.*®

The First Nation further refers us to federal Order in Council PC 1401, passed on June 10,
1913, in response to the McKenna-McBride Commission’s resolution of May 20, 1913, seeking
authorization to receive representations from the Indians and report on “matters and questions
extraneous to the agreement” of September 24, 1912. Counsel contends that this Order in Council
demonstrates the considerable power and authority of the McKenna-McBride Commission. The
Order in Council stated:

The Minister observes that it is clear that the agreement between the
representatives of the Province of British Columbia and the Dominion does not
contemplatean investigation and settlement of mattersappertainingto general Indian
policy in British Columbia. It is confined to matters affecting Indian lands which
reguire adjustment between the parties.

The Minister is of the opinion that it would be inadvisable to burden the
Commission with the investigation of all matters that might be brought to their
attention by Indians, many of which would be of slight importance not affecting the
relations of thetwo Governments. Unlessgreat carewere taken misconception might
arisein the minds of the Indians asto the action of the Commission if authorized to
make a general investigation; the Commission having power to deal finally with all
matter s mentioned in the agreement subject to the approval of the two Governments,
but having only instructions to report and make suggestions as to other matters.*®

484 Order in Council PC 3277 (Canada), November 27, 1912 (ICC Documents, pp. 249-50). Emphasis
added.

485 Order in Council 1341 (British Columbia), December 31, 1912 (ICC Documents, pp. 254-55).

486 Order in Council PC 1401 (Canada), June 10, 1913 (ICC Documents, pp. 260-61). Emphasis added.
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In our view, although the Order in Council provides that the M cKenna-McBride Commission had
“power to deal finally with all matters mentioned in the agreement,” we find in the immediately
following words of the sentence — * subject to the approval of the two Governments’ — an express
limitation on the powers of the Commission by making its decisions subject to approval of thetwo
governments. We conclude on a prima facie basis that the clear wording of the Ordersin Council,
even liberally construed, does not support an interpretation that would convey to the Royal

Commission anything morethan the authority to make recommendations based onitsinvestigations.

Case Authorities

We find support for this conclusion in the decision of the Federal Court of Appeal in Roberts v.
Canada.®®” At trial, on the question of the lega effect of the McKenna-McBride Agreement,
Teitelbaum J had stated:

The [McKenna-McBride] Agreement, and in thisregard | agree with Cumming, J.,
in Dunstan v. Hell’ s Gate [ Enterprises®®], on its face did nothing dispositive of land
rights; it merely agreed that acommission shoul d be set up to makerecommendations
in that regard.*®

On the appeal, McDonald JA (Linden JA concurring) stated:

In 1912, the Federal and B.C. governments established the McKenna-
McBride Commission (the “Commission”) to resolve al of the outstanding issues
related to reservelandsin the province. Under thetermsof a1913 Order-in-Council,
the McKenna-McBride Commission was to review al reserve lands in British
Columbia and to fix and confirm the size and allocation of these reserves. All
decisions of the Commission were subject to governmental approval.**

Counsel for the Esketemc First Nation highlights a different excerpt from this case as

demonstrating Justice McDonald’ s view that, although the M cK enna-McBride Commission could

a8 Robertsv. Canada, [2000] 3 CNLR 303 (FCA).
488 Dunstan v. Hell’s Gate Enterprises, [1986] 3 CNLR 47, 22 DLR (4™) 568 (BCSC).
489 Wewayakum Indian Band v. Canada (1995), 99 FTR 1 at 87.

490 Robertsv. Canada, [2000] 3 CNLR 303 at 325-36 (FCA), McDonald JA. Emphasis added.
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not determine which of two competing bands would be the ultimate recipient of disputed reserve
lands, it could “fix and determine the lands which were to be constituted reserves and conveyed by
British Columbiato Canada for this purpose.”** Counsel further submitsthat “[t]here is no doubt
that the McKenna-McBride Commission was of the view that it was confirming or establishing
Indian reserves.”*? With respect, we disagree. In the pages preceding the excerpt relied on by the
First Nation, McDonald JA set out the terms of the McKenna-McBride Agreement of 1912 and
Order in Council PC 1401 of 1913 — in which the Governor in Council rejected the Royal
Commission’ sproposal to report on matters other than the size and location of Indian reservesinthe

province — before commenting:

Inlight of theforegoing, it is clear that the authority of the Commission was

restricted to the confirmation of the acreage and number of reserves in British
Columbia. Indeed, the purpose of the Commission was not to allocate or reallocate
reserves amongst the various Indian Bandsin the province. The Commission was set
up to resolve the long standing dispute between the federal and provincial
governments over the amount of land which was to be transferred to the Federal
Crown for the use and benefit of the Indians as required under the Terms of Union
for British Columbia....
The Commission was empowered to finalize the amount of land that was to be
transferred to the federal Crown to be held in trust for the benefit of the Indians. Any
additional information that was received was included in the fina report of the
Commission, but the recommendations of the Commission only addressed the issue
of what amounts of land were to be transferred from the provincial to the federal
Crown.*?

In this excerpt, McDonald JA does not say that the Commission had sole authority to
determine how much land was to be transferred to the federal government for the benefit of the
Indians, and hisreferenceto “therecommendations of the Commission,” in the context of hisearlier
statement that “[a]ll decisions of the Commission were subject to governmental approval,” seems

to usto signal his express recognition of the limits of the Commission’s decision-making powers.

401 Written Submission on Behalf of the Esketemc First Nation, July 25, 2000, pp. 22—23.
492 Written Submission on Behalf of the Esketemc First Nation, July 25, 2000, p. 23.

493 Robertsv. Canada, [2000] 3 CNLR 303 at 343 (FCA), McDonald JA. Emphasis added.
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The Commission could not decidethelndian reserve question itself becauseitswork wassimply part
of alarger process.

Aswith the Ross River case, we note that Roberts remains subject to appeal .

The Jules and Gosnell cases relied upon by the First Nation are not helpful to its position
because they deal not with the terms of reference of the McKenna-McBride Commission but with
the authority vested in Governor James Douglas during the colonia period and in the Joint Reserve
Commissionasof 1877. Counsel for Canadapoints out that Douglaswas empowered to exercisethe
royal prerogative and therefore had the ability to create new reserves.*** More to the point, however,
his powersregarding reserves and other matters, as set forth in hiscommission, werenot limited and
werenot subject to approval of thelocal legisature or theimperial authorities. AsMacDonald LJSC,
relying on the judgment of the Privy Council in Attorney General of British Columbia v. Attorney

General of Canada,*® statesin Jules:

Asto[Governor Douglas s| powers, it may be said at once that they were absolutely
autocratic; herepresented the Crown in every particular, and was, infact, the law. At
the sametime careful dispatcheswere sent to him by the Colonia Minister of theday
laying down in explicit terms the methods of administration which it was desired he
should follow.... In 1859 Governor Douglas issued a proclamation in the Colony
dealing with the subject of land. Beginning with the assertion and declaration of the
right of the Crown to the whole land of the Colony, it proceeded to state thetermson
which the Crown would give grants to the settlers, and then in paragraph 3 the
following announcement ismade: “1t shall also be competent to the Executive at any
time to reserve such portions of the unoccupied Crown lands and for such purposes
as the Executive shall deem advisable.” It does not seem to [be] open to doubt that
in so reserving land the Governor might be acting with aview to various objects. He
isthere with autocratic power to act in theinterest alike of the Imperial Government
and of the nascent Colony. Accordingly, it was equally within hisprovinceto reserve
such land ashemight consider advisablefor purposesof Imperial strategy or defence,
or to reserve such land as the future development of the Colony might suggest was
inadvisable to part with.**

404 Written Submission on Behalf of the Government of Canada, September 1, 2000, p. 39.
495 British Columbia (A.G.) v. Canada (A.G.), [1906] AC 552 at 554-55.

496 Julesv. Harper Ranch Ltd., [1989] 3 CNLR 67 at 92-93 (BCSC)
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MacDonad LJSC concluded that Douglas had the authority to reserve, for such purposes as he
deemed advisable, any unoccupied Crown lands from pre-emption by white settlers and that any
steps taken by him in this regard would be binding on the imperial Crown. Accordingly, it can be
seen that the powers wielded by Douglas were very much the product of the broad instructions
provided to himin hiscommission asgovernor. Assuch, thoseinstructionswere very different from
thoseissued to the M cK enna-M cBride Commi ssion, the deci sions of which were subject to approval
by the federal and provincial governments.

In Gosnell, the plaintiff’ sapplication to pre-empt certain landswas rejected on the basi s that
thelandswere within the boundaries of an Indian reserve set apart by the Joint Reserve Commission
on March 3, 1877, and which, under the terms of the provincial Land Act,*’ were not open to pre-
emption. It will be recalled that, in response to a recommended solution to the Indian reserve
guestion by British Columbia Premier George Walkem, Canada s Acting Minister of the Interior,
R.W. Scott, had in turn proposed that “the whole matter be referred to [the] three [Joint Reserve]
Commissioners,” who were, “after full inquiry on the spot into all matters affecting the question, to
fix and determine for each nation, separately, the number, extent, and locality of the Reserve or
Reserves to be allowed to it.”*® This aspect of the proposal had been accepted by the province
without qualification. In these circumstances, the plaintiff Gosnell argued that, although the Joint
Reserve Commissioners had full authority to determine the location and acreage of reserves, they
had not been invested with the power of creating reserves, which had been entrusted solely to the
Lieutenant Governor to be exercised only by meansof aproclamationinthe Gazette.**® Interestingly,
in that case Canada took the position that there was no need for an actual conveyance to create a

reserve because the creation and work of the Joint Reserve Commission, the survey of the lands

497 Land Act, SBC 1908, c. 30.
498 R.W. Scott, Acting Minister of the Interior, to Governor General in Council, November 5, 1875, in
Gosnell v. Minister of Lands (Victoria: The Colonist Presses, 1912), “Casein Appeal,” EX. 4, pp. 4548 (SCC) (ICC
Documents, pp. 31-34).

49 Gosnell v. Minister of Lands (Victoria: The Colonist Presses, 1912), “ Factumfor the Appellant,” p. 10
(SCC). Emphasisin original.
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allotted by it, and the administration of the lands by Canadain trust for the Indians constituted “an
effectual alienation from the Province to the Dominion.”>®

At trial, Hunter CJ of the British Columbia Supreme Court held that the lands had, sincethe
date of their reservation, been recognized by successive representatives of the Crown as properly
reserved, and that “it would be virtually atrespass upon the lands for the Provincial Government to
accept any pre-emption record.” He added that, since the transaction was“ outside the regular course
which is provided for in the local statutes’ (in other words, sui generis), no formal transfer or
conveyance was necessary “to effectually segregate these lands.” Rather, they were set apart under
the Terms of Union and thus “were well reserved without any formal notice in the Gazette.” >
Appealsto the British ColumbiaCourt of Appeal and the Supreme Court of Canadawere dismissed.
In effect, from the wording of the enabling Ordersin Council, it is at |east arguable that the Joint
Reserve Commissioners were absol utely authorized, without review or approval by the federal and
provincial governments, to set apart reserve lands for bands in British Columbia, and, if so, the
Gosnell case is distinguishable because the McKenna-McBride Commission did not have such a
broad mandate. Alternatively, if decisionsof the Joint Reserve Commissionersrequired theapproval
of thefederal and provincia governments —and Hunter CJimplied that successive representatives
of the Crown had recognized the lands as being properly reserved — then the mandates of the Joint
Reserve Commission and the McKenna-McBride Commission were similar, but Gosnell is still
distinguishable because approval of the latter Commission’ srecommendation to set apart IR 15, 17,

and a portion of 18 was never given.

Other Evidence of the Royal Commission’s Authority
The First Nation points to other evidence in support of its contention that the McKenna-McBride
Commissionwasauthorized to createreserves. Scott’ smemorandum of March 11, 1914, uponwhich

the Order in Council of June 20, 1914, was premised, offered to refer the aboriginal title claim to

500 Gosnell v. Minister of Lands (Victoria: The Colonist Presses, 1912), “ Factum for the Respondent,”
p. 13 (SCC).

S0t Gosnell v. Minister of Lands (Victoria: The Colonist Presses, 1912), “Casein Appeal,” p. 61 (SCC).
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Canada' s Exchequer Court, with a right of appeal to the imperia Privy Council. This offer was

made, however, subject to the Indians agreeing “in a binding way,” if successful,

to surrender such title, receiving from the Dominion benefits to be granted for
extinguishment of title in accordance with past usage of the Crown in satisfying the
Indian claim to unsurrendered territories, and to accept the finding of the Royal
Commissionon Indian Affairsin British Columbia, asapproved by the Gover nments
of the Dominion and the Province as a full allotment of Reserve lands to be
administered for their benefit as part of the compensation.>?

In speaking of this offer in the House of Commons in 1917, Superintendent General and
Minister of the Interior W.J. Roche stated that

[1]n 1913, an Order in Council was passed providing that if the Indianswould abide
by the decision of an impartial tribunal asto reserves, the full question of the Indian
title would be submitted to the Privy Council, through the ordinary course. This
impartial tribunal was to ascertain, with regard to each band of Indians in the
province, whether the area of itsreservewaslarge enough for theband or not. In case
the reserve was found to be too small, the British Columbia Government promised
toincreaseitsarea by the addition of provincial lands; and if the reserve was found
to be larger than necessary for the band, the areawas to be cut down accordingly.>®

As we noted earlier, it seems clear that Roche was actually referring to the Order in Council of
June 20, 1914, and not one from 1913. From the perspective of the Esketemc First Nation, his
statement demonstrated that, “at least in the view of the Federal government, any additions to
reserves made by the McKenna-McBride Commission were afait accompli despite the statements
in the respective Ordersin Council that the decisions made by the M cKenna-McBride Commission
had to be approved by the respective governments.”*** Moreover, in response to questioning by

Commissioner Purdy, counsel for the First Nation contended that, because the Indians relied on

502 Duncan C. Scott, Deputy Superintendent General of Indian Affairs, to Superintendent General of Indian
Affairs, March 11, 1914; Order in Council PC 751, June 20, 1914, NA, RG 10, vol. 7150, file 901/3-8-1, part 1.
Emphasis added.

503 Canada, House of Commons, Debates, June 14, 1917, 2340. Emphasis added.

504 Written Submission on Behalf of the Esketemc First Nation, July 25, 2000, p. 22.
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representationsby Canadaregarding the Royal Commission’ sauthority, theresult was an agreement
by which both parties agreed to “abide” or be bound by the decisions of that “impartial tribunal.” >

The evidence before us, however, gives no indication that the members of the McKenna-
McBride Commission represented to the Band that they had authority to make binding decisions
such that an enforceabl e agreement might result if the Alkali Lake peopleexpressed their willingness
to abide by that authority. Nor do we read into Roche' s statement an admission that the federal or
provincial governments had delegated ultimate decision-making power to the Royal Commission.
It must beremembered, moreover, that the Nishga Tribe and the Indian Rights A ssociation of British
Columbia rejected the offer contained in the June 20, 1914, Order in Council because they were
unhappy with the McKenna-M cBride Commission’ sterms of reference and did not want to accept
its decisions without knowing what those decisions would be. Accordingly, they did not agree to
abide by the decisions of that Commission.

Itisnot clear to uswhether either the Allied Tribes, in which the Nishgatook aleadingrole,
or the Indian Rights A ssociation of British Columbiaspokefor the Alkali Lake Band in rgjecting the
offer in the June 20, 1914, Order in Council. Moreover, there is no evidence predating the public
release of thereport of the M cK enna-M cBride Commissionin early 1919 to indicate how the people
of Alkali Lake themselves responded to the Order in Council or whether they even knew it existed.
We have no such evidence relating to the period after the report’ s rel ease, either, although it seems
unlikely that the Band’ smemberswoul d haveraised any complaint, given that they would have been
anticipating a net addition of 4,685.02 acres to their reserve lands. It is true that they used and
occupied the lands after the report was released, but they also used and occupied the lands
beforehand so we cannot say that the Band took any affirmative steps in reliance on the report. In
the absence of evidence from the First Nation, it isnot possible for usto state conclusively that the
Band either accepted or rejected the offer.

In February 1916, the Commission issued “orders’ confirming the 14 existing reserves at

Alkali Lake with the exception of Wycott’s Flat.>® In May it further “ordered” new reserves,

508 ICC Transcript, September 26, 2000, p. 32 (Stan Ashcroft).

506 Royal Commission on Indian Affairs for the Province of British Columbia, “Minutes of Decision,”
February 28, 1916 (ICC Documents, pp. 367—68).
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including IR 15, 17, and 18, to be added to the Band' s holdings™” and asked R.A. Renwick, British
Columbia’s Deputy Minister of Lands, to provide final clearances so that the lands could formally
beallotted.*® Whenit released its“ orders’ in consolidated form, the Royal Commission proclaimed
that,

[i]n virtue of powers and instructions from the Governments of the Dominion of
Canada and the Province of British Columbia contained in Commissions issued
under the Great Seal of Canada... to usdirected, authorizing and empowering us as
a Commission to fix, determine and establish the number, extent and locality of the
Reservesto be set aside, allowed, established and constituted for the use and benefit
of the Indians of the Province of British Columbia, we, the undersigned, having in
each case made due enquiry into all matters affecting the requirements of the said
Indians, do hereby declare the following to be the Reserves for the undermentioned
Indian Tribes respectively.*®

These “orders’ might suggest that the McKenna-McBride Commission, acting alone, was
empowered “to fix, determine and establish the number, extent and locality of the Reservesto be set
aside, allowed, established and constituted for the use and benefit of the Indians of the Province of
British Columbia.” It isalso clear that the Allied Tribes repeatedly expressed concern, based on the
wording of the September 24, 1912, agreement, that thework of the Royal Commissionwould result
ina“final adjustment of all mattersrelating to Indian Affairsin the Province of British Columbia.”
This evidence lends some support to the First Nation’s position that the McKenna-McBride
Commission, without more, was authorized to set apart reserves.

Still, there is also much evidence to the contrary. On August 14, 1915, the Roya
Commission’s Secretary, C.H. Gibbons, instructed surveyor Ashdown Green to define, map, and

describe “the several parcels of land proposed to be allowed” in the Williams Lake area by the

507 Roya Commission on Indian Affairs for the Province of British Columbia, “Minutes of Decision,”

May 20 and 27, 1916 (ICC Documents, pp. 368-69, 369-70).
508 C.H. Gibbons, Secretary, Royal Commission on Indian Affairsfor the Province of British Columbia,
to R.A. Renwick, Deputy Minister of Lands, May 18, 1916, NA, RG 10, vol. 11020, file 512B (ICC Documents, p. 361).
509 Royal Commission on Indian Affairs for the Province of British Columbia, “Minutes of Decision,”
May 31, 1916 (ICC Documents, p. 366). Emphasis added.
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Commission.®® Moreover, in the wake of completion of the Commission’ sreport, the Allied Tribes
petitioned the federal government not to accept it and sided with the province in seeking to further
negotiate a settlement of the land question. In the spring of 1920, James Teit denounced the work
of the Commissioners, stating that “[a]ll they have doneisto recommend that about 47,000 acres of
generally speaking good lands be taken from the Indians, and about 80,000 acres of generally
speaking poor lands, be given in their place.”** Similarly, after the completion of the Ditchburn-
Clark review, the Allied Tribes pressed for its approval to be withheld pending the hearing before
the Judicial Committee of the Privy Council; on September 25, 1916, the Duke of Connaught had
assured them the hearing would be forthcoming if the Indians did not accept the findings of the
McKenna-McBride Commission.

From these facts, it seems evident that the Indians, or at |east the membership of the Allied
Tribes, did not consider the reports of either the M cK enna-M cBride Commission or Ditchburn and
Clark to represent the two governments' final word on reserve selection in British Columbia. There
appearsto have been abelief that, until the governments had finally approved thework of the Royal
Commission asamended by Ditchburn and Clark, there were opportunitiesto negotiate changes, but
that, once the province and Canada issued their respective Ordersin Council in 1923 and 1924 to
adopt the Ditchburn-Clark proposals, the only recourse | eft to the Indianswasto pressforward with
litigation. The evidence is inconclusive as to whether other bands had any different understanding
of the implications of the work of the Commission and its subsequent consideration, first by
Ditchburn and Clark, and ultimately by the two governments.

The First Nation cites Ditchburn’s letter of March 27, 1923, for recognizing “the

considerable authority of the McKenna-McBride Commission to allot new reserves, at least those

510 C.H. Gibbons, Secretary, Royal Commission on Indian Affairsfor the Province of British Columbia,
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51 Statement by James Teit, spring 1920, in Appendix to the Jour nals of the Senate of Canada, 1926-27,
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1927), 125.

512 W.E. Ditchburn, Chief Inspector of Indian Agencies, to Duncan C. Scott, Deputy Superintendent
Generd of Indian Affairs, March 27, 1923 (ICC Documents, pp. 438 and 447).
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new reserves which were outside the Railway Belt.”>*® In fact, however, the ten-page letter refers
repeatedly — no fewer than 29 times — to “reserves recommended by the Commission.” The only
reference to the Commission’s authority is Ditchburn’s backhanded comment in relation to the
Railway Belt lands that he “did not consider the Roya Commission had any power under its
appointment to deal with the reserves within this area and that [he] had refused to confer with a
representative of the Government of British Columbia as to the merits of any decisions this
Commission may have arrived at with regard to the same.” From this statement it might beinferred
that the McKenna-McBride Commission had at |east some authority to deal with lands outside the
Railway Belt, but not necessarily that it had decision-making authority. Similarly, the letter dated
April 6, 1923, from T. Duff Patullo, British Columbia's Minister of Lands, to Scott,>* on which
counsel relies as demonstrating the province's acceptance of the power and authority of the

McKenna-McBride Commission,®®

merely reveas Patullo’s view that the Commission was
authorized to deal in the same manner with all reserves in the province, whether within or outside
the Railway Belt, but does not address the nature of the Commission’s authority in any way.
From all the foregoing evidence, it seems clear that, despite language in the agreement of
September 24, 1912, that appeared to imbue the M cK enna-M cBride Commission with the “ power
to adjust the acreage of Indian Reservesin British Columbia,” theintent of thefederal and provincial
governments as set forth in the subsequent enabling Ordersin Council wasto limit the authority of
the Commission to making recommendations. We reached the same conclusion in our report on the
McKenna-McBride application of the’Namgis First Nation, where we stated that “the [McKenna-
McBride] Commission’srecommendations, of course, were not binding on either thefederal or the
provincia governments.”>'® We did not have before us in that inquiry the broad range of historical
evidence furnished by the parties to the present proceedings or uncovered through our own

investigations, nor did the parties in the earlier inquiry forcefully argue the point. Nevertheless,
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despite some evidence to the contrary, the additional evidence and argument now before us has
merely served to underscore our previous conclusion that the* decisions’ of the McK enna-McBride
Commission were subject to approval and did not, standing alone, result in the creation of reserves
in British Columbia

Thefedera and provincial governmentshad aninterest in creating reservesand they intended
to create reserves, but only through a process in which the recommendations of the McKenna-
M cBride Commission would be subject to their approval. To paraphrase Gerein Jin Lac La Ronge
Indian Band v. Canada, it was open to the federal and provincial governments to establish the
process by which reserves would be created, including deputing a suitable group of persons such as
the M cK enna-M cBride Commission and deciding what authority those deputieswould have. Canada
had legislative jurisdiction over Indians and lands reserved for Indians under section 91(24) of the
Constitution Act, 1867, but British Columbiaowned the land, which could not be alienated without
itsapproval and concurrence. Canada correctly maintainsthat reserve creation in British Columbia
required the joint action of the federal and provincial governments, and the First Nation isjust as
correct in asserting that the M cK enna-M cBride Commi ssion represented joint action. Still, injointly
creating that Commission, thetwo governments had the option of entrusting the McKenna-McBride
Commission with absolute authority to create reserves, or retaining that authority themselves. As
Gerein J stated:

The act of deputation does not of necessity entail acomplete abdication of authority.
In the historical record there are examples of both approaches.*’

Ultimately, the two governments chose to retain authority.

Evidence of the Elders and Other Indicia of Reserve Creation

We have also had careful regard for the evidence presented to the Commission by the First Nation’s
elders during the community session of May 2, 2000, regarding the use of IR 15, 17, and 18 by band
members. In addition, we have considered the other indicia of reserve creation on which counsel

relied in support of his contention that the McKenna-McBride Commission had in fact created

st Lac La Ronge Indian Band v. Canada, [2000] 1 CNLR 245 at 359 (Sask. QB).
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reserves. From thisevidencewehave no doubt that the el dersand their ancestorsfor many yearsheld
the honest belief that IR 15, 17, and 18 belonged to the Band, and that band members used and
occupied those lands for extended periods of time both before and after the hearings conducted by
the Royal Commission. We must also acknowledge that the sorts of indiciarelied upon by counsel
have been referred to by the courts in other cases in support of findings that reserves existed.
Nevertheless, these factors have always been considered in the context of whether they tend to
confirm or deny the conditionsfor reserve creation, which, athough not requiring formalities, must
still include the intention to create areserve, a positive act by an authorized public official to give
effect totheintention, and, in British Columbiaafter 1871, provincia concurrence. Theindiciarelied
upon by counsel must be measured against these requirements.

First, we must acknowledge that the McKenna-McBride Commission did consult with the
members of the Alkali Lake Band, but the process of consultation alone does not create areserve.
Therelevant parties—in this case, Canada and British Columbia—would have had to have not only
the general intent to establish reserves for bands within the province, which they did, but also the
specific intent that the Royal Commission, acting alone, would have the authority to create reserves,
andin particular IR 15, 17, and 18. We are unabl e to concludethat such specificintent existed in this
case.

Second, surveyor Ashdown Green did survey the lands for which members of the Band had
applied asadditionsto their reserves, and these lands were even all ocated tentative reserve numbers
by the Commission. These actions, however, were as consistent with identifying the lands and
protecting them from alienation to third parties pending afinal decision by the two governments, as
wasdoneinthiscase, asthey werewith actually creating reserves. Although in some cases surveyors
have been given the authority to set apart reserves, we do not find any evidence that Green's
authority extended that far.

Third, counse! for the First Nation submitsthat Canadatreated IR 15, 17, and 18 asreserves
becauseit required children who resided there to attend residential school and it provided rationsto
elders living there. We have no reason to doubt that Esketemc children were required to attend
school and that eldersresiding on IR 15, 17, and 18 received rations at Alkali Lake, but even so we
seeno causal connection between thesefacts and the existenceof areserve. Similarly, we must agree

with Canadathat Hazel Johnson’ sevidenceregarding theroleof thelndian policeto ensurethat non-
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natives did not enter the community, including the meadow lands, is not probative asto “the terms
of reference creating the Indian police and whether they had any jurisdiction over the Lands, why
Indian police might have been asked to keep non-aboriginalsaway fromtheLandg],] ... whether such
actions, if true, were authorized by the Crown” or whether “those creating the Indian police had
authority to create a reserve.” '

Fourth, counsel for the First Nation further submitsthat Canadatreated IR 15, 17, and 18 as
reserves because it allowed the Esketemc people to continue residing there, it did not tell them that
those lands had been disallowed as reserves, it did not protest their ongoing use of the lands, and it
only told them to leave when the school was established at Alkali Lake in the late 1950s. Although
thereisevidencethat the Special Joint Committee of the Senate and House of Commonsinitsfinal
report dated April 9, 1927, recommended that its decisions “should be made known as completely
as possibleto the Indians of British Columbia... in order that they may become aware of thefinality
of thefindings,”**° thereis no such evidence before usto indicate that the changes recommended by
Ditchburn and Clark, including the disallowance of IR 15 and 17 and the reduction of IR 18, were
likewise communicated to the Indians of British Columbia.

A number of the First Nation’s elderstestified that they lived on IR 15, 17, and 18 until the
1950s and 1960s, often oblivious to the fact that those lands were not reserves and believing they
belonged to the Band. Chief Andy Chelseatestified that Indian Agent Eric Underwood was aware
as late as 1973 that members of the First Nation were still using the lands but apparently turned a
blind eyeto that use aslong asit did not cause other problems.®® It isalso evident, however, that the
lands had been used by band members — at first in their traditional pursuits and in later years to
provide feed and pasture for their cattle and horses as they converted to ranching —for anumber of
years before the McK enna-M cBride Commission visited theareain 1914. It would not be surprising

for band members to believe that the lands belonged to them for several reasons: first, because, in
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the sense of unextinguished aboriginal title, that may have been—and may still be—the case; second,
because they resided on lands that had formed the subject of an intended, albeit incomplete, reserve
creation process; and, third, because they had never been told IR 15, 17, and 18 were not reserve
lands. Neverthel ess, the honestly held beliefsof the Band’ smembers do not mean that thelands ever

became reserves. On the evidence before us, we must conclude that they did not.

| SSUE 4 THE AUTHORITY OF DITCHBURN AND CLARK

Did W.E. Ditchburn and J.W. Clark exceed their authority with respect to
IR 15, 17, and 187 If so, did that create a lawful obligation on Canada?

The Esketemc First Nation submits that W.E. Ditchburn and JW. Clark exceeded their authority
under federal and provincial legislation when they recommended the disallowance of IR 15 and 17
and the reduction of IR 18. It will be recalled that the federal British Columbia Indian Lands
Settlement Act states:

2. To the full extent to which the Governor in Council may consider it
reasonabl e and expedient the Governor in Council may do, execute, and fulfill every
act, deed, matter or thing necessary for the carrying out of the said [McKenna-
McBride] Agreement between the Governments of the Dominion of Canadaand the
Province of British Columbiaaccording to itstrueintent, and for giving effect to the
report of the said Royal Commission, either in whole or in part, and for the full and
final adjustment and settlement of al differences between the said Governments
respecting Indian lands and Indian affairs in the Province.

3. For the purpose of adjusting, readjusting or confirming thereductions
or cutoffs from reserves in accordance with the recommendations of the Royal
Commission, the Governor in Council may order such reductions or cutoffs to be
effected without surrenders of the same by the Indians, notwithstanding any
provisions of the Indian Act to the contrary, and may carry on such further
negotiations and enter into such further agreements with the Government of the
Province of British Columbia as may be found necessary for a full and final
adjustment of the differences between the said Governments.®*

British Columbia’s Indian Affairs Settlement Act was similar but not identical:

521 British Columbia Indian Lands Settlement Act, SC 1920, c. 51.
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2. To the full extent to which the Lieutenant-Governor in Council may
consider it reasonable and expedient, the Lieutenant-Governor in Council may do,
execute, and fulfil every act, deed, matter, or thing necessary for the carrying out of
thesaid[McKenna-M cBride] Agreement between the Governmentsof the Dominion
and the Province according to itstrue intent, and for giving effect to the report of the
said Commission, either inwholeor in part, and for thefull and final adjustment and
settlement of al differences between the said Governments respecting Indian lands
and Indian affairs in the Province.

3. Without limiting the general powers by this Act conferred, the
Lieutenant-Governor in Council may, for the purpose of adjusting, readjusting, or
confirming the reductions, cut-offs, and additions in respect of Indian reserves
proposed in the said report of the Commission, carry on such further negotiationsand
enter into such further agreements, whether with the Dominion Government or with
the Indians, as may be found necessary for a full and final adjustment of the
differences between the said Governments.**

A plain reading of section 2 of each statute reveals that these provisions conferred authority upon
the Governor in Council and the Lieutenant Governor in Council respectively to do whatever they
considered “ reasonable or expedient” to carry out the McKenna-McBride Agreement “ according to
itstrueintent,” toimplement the report of the Royal Commission “inwholeor in part,” and to adjust
fully and finally all differences between Canada and British Columbiaregarding Indian lands and
affairsin the province. Ditchburn and Clark were the appointed agents of thefederal and provincial
governmentsto review therecommendations of the M cK enna-M cBride Commission, and they were
apparently delegated the necessary powersto do so. At any rate, the First Nation has not raised the
validity of their appointments or the soundness of the delegations asissuesin thisinquiry, focusing
instead on the whether their actions fell within the scope of the foregoing legislation. Accordingly,
we have likewise limited our deliberations on the extent of their mandates.

From the perspective of the First Nation, because Ditchburn and Clark were appointed by
their respective governments and not under the federal Inquiries Act, they did not enjoy the same
degree of independence as the McKenna-McBride Commission and did not hold an inquiry or
conduct interviewswith bands, Indian agentsand others asthe Royal Commission had done.® Their

role, counsel contends, was to carry out the McKenna-McBride Agreement of 1912 “according to

522 Indian Affairs Settlement Act, SBC 1919, c. 32.
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its true intent.” Based on the principles of interpretation applicable to statutes affecting Indian

interests, this meant, in counsel’s submission, that Ditchburn and Clark were empowered to allot

new reservelandsliberally whererequired, but their powersto reduce existing reserves and the new

allotments recommended by the M cK enna-McBride Commission were to be construed strictly. In

particular, in the view of the First Nation,

while Mr. Clark could, according to the Indian Affairs Settlement Act adjust, re-
adjust, or confirm the reductions, cut-offs, and additions as recommended by the
McKenna-McBride Commission, there was nothing empowering him to undertake
his own cut-offs or reductions from the additions to reserves or additional reserves
allotted by the M cK enna-M cBride Commission. The British Columbia Indian Lands
Settlement Act is even more confining in that it smply allowed Mr. Ditchburn to
adjust, re-adjust, or confirm the reductions or cut-offs made by the McKenna-
McBride Commission. Therewasnothingin either legislation authorizing Mr. Clark
or Mr. Ditchburn to cut-off additions to reserves or additional reserves allotted by
the McKenna-McBride Commission.

It may be said that the general clause authorizing Messrs. Ditchburn and
Clark to giveeffect to “the Report of the said Commission, either inwholeor in part”
permitted them to make cut-offs to reserves alotted by the McKenna-McBride
Commission. In my submission, however, this was insufficient authority, for the
purposewas clearly to give effect to areport of the McK enna-M cBride Commission
“according to itstrueintent”, which would mean that where the McK enna-McBride
Commission found that a particular Band had insufficient land as reserve and set
aside additional reserve land to meet that need their decision was final unless the
federal governments could prove the McKenna-McBride Commission wasin error.
In my submission, the portion of the text referring to giving effect to the Report of
the McKenna-McBride Commission “either in whole or in part” is tempered by the
words “according to its true intent” and, in addition, the words “reasonable and
expedient”. Thus, in my submission, in order for Messrs. Ditchburn and Clark to cut
off any of the additions to reserves made by the McKenna-McBride Commission it
would require them to show that the First Nation in question clearly had sufficient
land for their needs and that it was reasonable for such cut-offsto occur. Given the
documentary and oral evidence, | do not think that it can be denied that the Esketemc
desperately needed additional Reserves 15, 17, and 18 and it was unreasonabl e for
Messrs. Ditchburn and Clark to cut off same.®

Counsel further contends that the McKenna-McBride Commission was given a specific statutory

mandate that permitted it to cut off reserve lands set aside for a First Nation without the necessity

added.

524
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of obtaining asurrender, but Ditchburn and Clark had no such mandate.®” Therefore, eveniif IR 15,
17, and 18 constituted only de facto reserves, they could not be cut off, in counsel’s submission,
without complying with the surrender requirements of section 49 of the 1906 Indian Act or entering
into a further agreement with the Alkali Lake Indians as contemplated by section 3 of the Indian
Affairs Settlement Act.>?®

Canadatakesthe position that the wording of thetwo statutes did not limit the powers of the
Governor in Council and his provincial counterpart simply to adjusting, readjusting, or confirming
the reductions or cut-offs recommended by the M cK enna-M cBride Commission.>?” In other words,
Canadaand British Columbia, acting ontherecommendation of Ditchburnand Clark, wereaso able
to effect reductions of additions proposed by the M cK enna-M cBride Commission since, absent this
power, the Commission’ s additions would represent final determinations of reservelands. Thetwo
governments were additionally authorized to carry on further negotiations and enter into further
agreements — with British Columbig, in the case of Canada, and with Canada or the Indians, in the
case of British Columbia.

With particular regard for the provincial legislation, Canadanotesthat section 3 of thelndian
Affairs Settlement Act opened with the words “Without limiting the general powers by this Act
conferred.” Those general powerswere, in Canada sview, set forth in section 2 of each statute, the
wording in each case being virtually identical and conferring a broad discretion to the Governor in
Council and the Lieutenant Governor in Council, respectively, to do what was considered
“reasonable and expedient” to carry out the McKenna-McBride Agreement of 1912 “according to
itstrue intent.” Section 3 of the British Columbia Indian Lands Settlement Act does not open with
the same words, but in counsel’ s submission that does not matter because the intent of the federal
provision was not to limit section 2 but to clarify that, from the date of that |egislation, the Governor
in Council could order existing reservesto be reduced or cut off without having to resort to the usual

procedure for surrendering reserves set forth in section 49 of the 1906 Indian Act.>®
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In counsel’ s submission, further support for his contention that each section 2 conferred a
broad discretion may be found in British Columbia s Order in Council 911 of July 26, 1923, and
Canada’'s Order in Council PC 1265 of July 19, 1924, which adopted the work of the McKenna-
M cBride Commission as amended by Ditchburn and Clark. The preamble of each Order in Council
stated that Ditchburn and Clark, as representatives of the two governments, were* appointed for the
purpose of adjusting, readjusting, confirming and generally reviewing the report and
recommendation of the Royal Commission.” Similarly, the substantive recommendations in each
Order in Council as subsequently approved by the Governor in Council and the Lieutenant Governor

in Council provided

THAT the Report of the Royal Commission of Indian Affairs as made under

date of the 30th day of June 1916, with the amendments thereto as made by the

representatives of the two Governments, viz: Mr. W.E. Ditchburn, representing the

Dominion Government and Mgor JW. Clark, representing the Province, in so far

asit coversthe adjustments, readjustments or confirmation of the Reductions, Cut-

offs and additions in respect of Indian Reserves proposed in the said report of the

Royal Commission, as set out in the annexed schedul es, be approved and confirmed

as constituting full and final adjustment and settlement of all differencesin respect

thereto between the Governments of the Dominion and the Province, in fulfillment

of the said Agreement of the 24th day of September 1912, and also of Section 13 of

the Terms of Union....>#

Onthisissue, we arein general agreement with the position taken by Canada. IR 15, 17, and
18 were nothing more than recommended additional landsthat the M cK enna-M cBride Commission
believed the people of Alkali Lake should receive. Because these particular recommendations were
never accepted by Canadaand British Columbia, these lands never became reservesin even the de
facto sense.

Asfor the need for surrenders, thefactsasweread them do not accord with theinterpretation
given them by counsel for the First Nation. The terms of reference of the McKenna-McBride
Commission did not contempl ate the Crown, let alone the Royal Commission, being able to cut off
reserves without surrenders; Canada' s authority to do so did not arise until it enacted the British

Columbia Indian Lands Settlement Act in 1920. Although the proclamation of December 23, 1876,

529 Order in Council 911 (British Columbia), July 26, 1923 (ICC Documents, p. 478). Emphasis added.
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permitted the Joint Reserve Commissioners, as well as Sproat, O’ Reilly, and Vowell, to reduce
reserves before 1912 without surrenders, the McKenna-McBride Agreement provided that, where
the Commissioners found the Indians of a particular band to have more land than they reasonably
required, the reserve was to be reduced “with the consent of the Indians, as required by the Indian
Act.” In any event, thisis of no concern in the present inquiry given our finding that IR 15, 17, and
18 were not reserves but merely proposed reserves and therefore did not trigger the surrender
requirements of the Indian Act.

AsfortheFirst Nation’ sargument that the British Columbialndian Lands Settlement Act and
the Indian Affairs Settlement Act did not authorize Ditchburn and Clark to cut off additions
recommended by the McKenna-McBride Commission, we disagree. Section 2 of each statute was
broadly worded and provided considerable scope for Ditchburn and Clark to review the Royal
Commission’ sreport and to propose changesto itsrecommendations. Weacknowl edgetheprinciple
of statutory interpretation that requires usto construe strictly provisionsthat would limit or abrogate
Indian rights. We must also have regard, however, for the rgjection by LaForest Jin Mitchell of the
idea that an interpretation preferred by the Indians should automatically be accepted over any
competing interpretation simply because of the “salutary rule that statutory ambiguities must be
resolved in favour of the Indians’; as La Forest Jwent on to say, “[i]t is also necessary to reconcile
any given interpretation with the policiesthe Act seeksto promote.”>*° In this case, it isevident that,
in passing the British Columbia Indian Lands Settlement Act and the Indian Affairs Settlement Act,
Canada and British Columbia intended a full review of the work of the McKenna-McBride
Commission because of the province's belief that the McKenna-McBride Commission had been
overly generous in its alotments of reserve lands to the Indians. Although we have not yet
considered the merits of the province's position on this point —we will address that issue below —
we are not persuaded that the legidlation which eventually spawned the review by Ditchburn and
Clark was not intended to permit them to propose reductionsto the reserve additions recommended
by the McKenna-McBride Commission. From the province's perspective, at the very least, such

reductions were the very raison d' étre for Ditchburn and Clark.

530 Mitchell v. Peguis Indian Band, [1990] 2 SCR 85 at 142-43, La Forest J.
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Accordingly, we cannot agree that the mandate of Ditchburn and Clark was limited as
contended by the First Nation.

| SSUES5, 6, AND 7 FIDUCIARY OBLIGATION

Did Canada owe a statutory duty, fiduciary duty or trust responsibility to the
Alkali Lake Band to:

€)) protect and preservetheLandsfor the Alkali Lake Band;

(b)  obtain reserve statusfor the Landsand have them set apart for theuse
and benefit of the Alkali Lake Band,;

(© obtain adequate alternate land as reserve set apart for the use and
benefit of the Alkali Lake Band;

(d)  obtain or pay monetary compensation to the Alkali Lake Band for the
Lands,

(e invokeArticle 13 of the Termsof Union admitting British Columbiainto
Canada;

) take the position that the Lands fell within the purview of subsection
91(24) of the Constitution Act, 1867; and/or

(9) invoke Section 37A of the Indian Act of 1910?

If Canada owed a statutory duty, fiduciary duty or trust responsibility to the
Alkali Lake Band, did Canada breach such duty or responsibility?

Did Canada, through W.E. Ditchburn, owe a fiduciary duty or dutiesto the
Alkali Lake Band to:

@ represent the Band’s interests during the discussions with J.W. Clark
and Grazing Commissioner Thomas A. MacKenzie regarding the
potential cut-offs; and

(b)  seek adequatealternativelandstobeadded totheAlkali L akereserves?

If so, did Canada breach any such duty or duties?

The Esketemc First Nation takes the position that, regardless of whether IR 15, 17, and 18 became
reserves upon their identification by the McKenna-McBride Commission, those lands initially
attracted certain duties owed by Canada to the people of Alkali Lake: to preserve and protect the
lands, and to set them apart formally asreserves, for the Band' s use and benefit. Later, when British
Columbia’'s representatives challenged the findings of the McKenna-McBride Commission and
sought to reduceor eliminate IR 15, 17, and 18, Canada’ sobligation to preserve and protect thelands
gaveriseto the further duty of representing and “fighting valiantly” on behalf of the First Nation's
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interestsin discussionswiththeprovince. Ultimately, if British Columbiaproved unwillingtorelent,
the First Nation argues, Canada became further obliged to refer the matter to the Secretary of State
for the Colonies for adecision under Article 13 of the Terms of Union, to commence litigation on
the First Nation’ sbehalf under section 37A of the 1906 Indian Act, asamended, or ssmply to declare
the lands to be reserves — and beyond the | egidlative competence of the province — under section
91(24) of the Constitution Act, 1967. Finally, if thelands could not be preserved and set apart for the
First Nation, then, inthe First Nation’ sview, Canadawas obliged to acquire adequate alternatelands
for the use and benefit of the Esketemc people or to obtain or pay monetary compensation to them
in lieu of the lands.

At theoutset, we should notethat we do not intend to addressthefiduciary issuesin precisely
the order or manner argued by the parties. To a certain extent, this is because we have aready
concluded that the efforts of the McKenna-McBride Commission, acting alone, did not result in
IR 15, 17, and 18 being set apart as reserves. In this respect, we agree with Canada’ s position. The
effect of this conclusion isthat some of the First Nation’s arguments predicated on the assumption
that these lands did become reserves must fail. However, anumber of the First Nation’s arguments
are not based solely on the status of IR 15, 17, and 18 but rather relate in some measure to the
conduct of Canadaasafiduciary in the negotiationsfollowing the rel ease of the McKenna-McBride
Commission’s report.

With regard to these fiduciary issues, Canadadoes not simply disagree on the content of the
federal government’s fiduciary obligations and on whether the federa government met those
obligations. Rather, Canada disputes whether, on the facts of this case and on legal principle, a
fiduciary obligationexisted at all. Accordingly, the partiesintheir written and oral submissionshave
initially taken the Commission back to basic principlesof fiduciary law. In the course of considering
those principles, wewill first review the case authorities on which the First Nation groundsits claim
that afiduciary relationship exists between Canada and aboriginal peoples.

Wewill then carefully consider certain defencesraised by Canadato the First Nation’sclaim
that fiduciary obligations arise in the process of reserve creation. First, Canadaarguesthat, to prove
afiduciary duty owing by Canadato aband with regard to aparticul ar parcel of land before areserve

is created, the band must establish that it has a pre-existing legal interest in that land — something
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that, in counsel’ s view, the First Nation has not done. Second, Canada argues that reserve creation
constitutes a public law duty rather than a private law duty, the implication being that public law
duties, arising as they do out of legislative or executive actions, do not attract fiduciary obligations
and are not open to review by the courts or the Commission. Third, Canada contends that a breach
of fiduciary obligation impliesa* stench of dishonesty” arising from circumstances akin to fraud or
deceit, neither of which, in counsel’ s submission, was present in this case.

Finally, shouldwe concludethat Canada’ sdefencesdo not decidethe case, we must consider
the relationship between Canada and the First Nation and the test or tests to be applied in
determining whether afiduciary obligation arises, given the nature of that relationship. At that point,
depending on our conclusions, we will move on to determine whether the fiduciary duties claimed

by the First Nation arose on the facts of this case and, if so, whether they were satisfied.

Principles of Fiduciary Law

The Source of Canada’s Fiduciary Relationship with the Indians

The fiduciary relationship of Canada and First Nations has been clearly established by an
increasingly lengthy line of cases, beginning with Guerin v. The Queen,>" in which the Supreme
Court of Canada has repeatedly recognized the sui generisor “unique character both of the Indians
interest in land and of their historical relationship with the Crown.”>* The effect of these decisions
is that the relationship between the Crown and aboriginal peoples is “trust-like” or fiduciary in
nature, particularly in relation to the reservation and protection of land.

It will berecalled that, in Guerin, the Musgueam Band surrendered 162 acres of reserveland
tothe Crown for leaseto agolf club on the understanding that thelease would contain the terms and
conditions that were presented to and agreed upon by the Band Council. The Band later discovered
that the terms of the lease obtained by the Crown were significantly different from those the Band
had agreed to and indeed were less favourable. All eight members of the Court found that Canada
had breached its duty to the Band, athough Wilson J (Ritchie and Mclintyre JJ concurring) founded

531 Guerinv. The Queen, [1984] 2 SCR 335, [1984] 6 WWR 481, 13 DLR (4th) 96, [1985] 1 CNLR 120.

582 Guerin v. The Queen, [1984] 2 SCR 335 at 387, [1984] 6 WWR 481, 13 DLR (4th) 96, [1985] 1
CNLR 120, Dickson J.
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the obligation on trust principles and Estey J considered the relationship to be one of principa and

agent. However, Dickson J (as he then was), with the concurrence of Beetz, Chouinard, and

Lamer JJ, took a different approach:

In my view, the nature of Indian title and the framework of the statutory scheme
established for disposing of Indian land places upon the Crown an equitable
obligation, enforceable by the courts, to deal with the land for the benefit of the
Indians. This obligation does not amount to a trust in the private law sense. It is
rather afiduciary duty. If, however, the Crown breachesthisfiduciary duty it will be
liable to the Indians in the same way and to the same extent asif such atrust werein
effect.

Thefiduciary relationship between the Crown and the Indians hasitsrootsin
the concept of aboriginal, native or Indian title. The fact that Indian bands have a
certain interest in lands does not, however, in itsdf give rise to a fiduciary
relationship between the Indians and the Crown. The conclusion that the Crown is
afiduciary depends upon the further proposition that the Indian interest in the land
isinalienable except upon surrender to the Crown.>*

Dickson Jlater added:

TheCrown’ sfiduciary obligationto theIndiansisthereforenot atrust. To say
as much isnot to deny the obligation is trust-like in character. Aswould be the case
with atrust, the Crown must hold surrendered land for the use and benefit of the
surrendering Band. The obligation is thus subject to principles very similar to those
which govern thelaw of trusts concerning, for example, the measure of damagesfor
breach. The fiduciary relationship between the Crown and the Indians also bears a
certain resemblance to agency, since the obligation can be characterized asaduty to
act on behalf of the Indian Bands who have surrendered lands, by negotiating for the
sale or lease of theland to third parties. But just asthe Crown is not atrustee for the
Indians, neither is it their agent; not only does the Crown'’s authority to act on the
Band’ s behalf lack abasisin contract, but the Band is not a party to the ultimate sale
or lease, as it would be if it were the Crown’s principal. | repeat, the fiduciary
obligation which is owed to the Indians by the Crown is sui generis. Given the
unique character both of the Indians interest in land and of their historical
rel ationship with the Crown, the fact that this is so should occasion no surprise.®*

533

Guerin v. The Queen, [1984] 2 SCR 335 at 376, [1984] 6 WWR 481, 13 DLR (4th) 96, [1985] 1

CNLR 120, Dickson J.
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Guerin v. The Queen, [1984] 2 SCR 335 at 386-87, [1984] 6 WWR 481, 13 DLR (4th) 96, [1985]

1 CNLR 120, Dickson J.
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Six yearslater, in R. v. Sparrow, decided in 1990, the Supreme Court once again considered
the application of fiduciary principles to the relationship between Canada and a member of aFirst
Nation. The case dealt with aboriginal fishing rights — specifically, whether the restriction in the
federal Fisheries Act regarding the permitted length of adrift net was inconsistent with section 35
of the Constitution Act, 1982, and therefore invalid. In outlining the approach to be taken with
respect to interpreting section 35, Dickson CJ and La Forest J, who co-wrote the decision of the

entire Court, gave a broad interpretation to the fiduciary analysisin Guerin:

In our opinion, Guerin, together with R. v. Taylor and Williams (1981), 34 O.R. (2d)
360, [1981] 3 C.N.L.R.114, ground ageneral guiding principlefor s. 35(1). That is,
the Government has the responsibility to act in a fiduciary capacity with respect to
aboriginal peoples. The relationship between the Government and aboriginals is
trust-like, rather than adversarial, and contempor ary recognition and affirmation of
aboriginal rights must be defined in light of this historic relationship.>®

In the context of these cases, the Esketemc First Nation contends that the “fiduciary
obligation is ... a broad one attaching to the relationship between the Crown and Indian peoples
generally,” being “consonant with the established lega principles’ wherein the courts have used
fiduciary doctrine “to supervise [trust-like] relationships within which one party is possessed of a

discretion or power that it may wield to the detriment of the other.”>*® According to counsel,

[t]herelationship isnot amodern creation; it findsitsrootsin the earliest expression
of colonial policy, and has existed since at |east the date of the Royal Proclamation
of 1763. The Crown therefore has owed, and continues to owe Indian peoples an
obligation at law to protect their interests in reserve land, de jure or de facto,
aboriginal title land and land encumbered by an Indian interest. More generally the
Crown owes a fiduciary duty to Indian peoples not to exercise its powers and
discretion in waysthat adversely affect thelegal or practical interests of the latter.>

5% R. v. Sparrow, [1990] 1 SCR 1075 at 1108, [1990] 3 CNLR 160, Dickson CJ and La Forest J.
Emphasis added.

5% Written Submission on Behalf of the Esketemc First Nation, July 25, 2000, p. 42.

ss7 Written Submission on Behalf of the Esketemc First Nation, July 25, 2000, p. 43.
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The fiduciary relationship between the Crown and Indians is based in part on an historical
relationship of dependency that is, in counsel’s view, confirmed and reflected in the Indian Act —
rather than created by it. In that legislation, the Crown undertakes to act on behalf of the Indiansto
protect their interests in transactions with third parties.>®

Canada acknowledges that the Crown can at times become subject to legally enforceable
fiduciary obligations but suggests that the principles in Sparrow do not apply to the present case
because they concern only legidative action after 1982 in relation to aboriginal or treaty rights.>*
This the First Nation disputes, arguing that the historical basis for the sui generis relationship
between Canadaand aboriginal peopleshasbeenreferredtoin several casesand extendsfarther than
the narrow factual contexts of caseslike Guerin and Sparrow.>* For example, in Mitchell v. Peguis

Indian Band, La Forest J stated:

[T]he historical record makesit clear that ss. 87 and 89 of the Indian Act [exempting
the Indian interest in reserves, surrendered lands and personal property situated on
areserve from taxation and attachment through legal process] ... constitute part of a
legidlative “package’ which bears the impress of an obligation to native peoples
which the Crown has recognized at | east sincethe signing of the Royal Proclamation
in 1763. From that time on, the Crown has always acknowledged that it is honour-
bound to shield Indians from any efforts by non-natives to dispossess Indians of the
property which they hold qua Indians, i.e., their land base and the chattels on that
land base.>*

According to counsel for Canada, however, the relationship between the Crown and
aborigina peoples, although “identified over time” as fiduciary within the circumstances of

particular cases,>” does not always give rise to afiduciary obligation. In thisregard, Canadarelies

538 Written Submission on Behalf of the Esketemc First Nation, September 18, 2000, pp. 4-5.
539 Written Submission on Behalf of the Government of Canada, September 1, 2000, p. 56.
540 Written Submission on Behalf of the Esketemc First Nation, September 18, 2000, p. 5.

54 Mitchell v. Peguis Indian Band, [1990] 2 SCR 85 at 131, La Forest J.

542 ICC Transcript, September 26, 2000, p. 178 (Michael Mladen).
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on Québec (Attorney General) v. Canada (National Energy Board)*>* where the Supreme Court of
Canadaal so explicitly recognized that there arelimits on the Crown'’ sfiduciary obligationsto Indian
bands. Inthat case, following lengthy public hearingsincluding extensive submissions by the Grand
Council of Crees (of Quebec) and the Cree Regional Authority (the appellants), the National Energy
Board issued licences to Hydro-Québec to export electrical power to the states of New York and
Vermont. The appellants claimed, among other grounds of appeal, that the board was an agent of
government and a creation of Parliament and thus owed the appellants, by virtue of their status as
aboriginal peoples, afiduciary duty extending to the decision-making process used in considering
applicationsfor export licences. According to the appel lants, the board was therefore required to go
beyond principles of natural justice and, to ensure their full and fair participation in the hearing
process, to compel that all information necessary for them to maketheir case against the applications
bedisclosed. The appellantsfurther argued that the board was obliged to taketheir best interestsinto
account when making its decision.

On behalf of the entire Court, lacobucci Jrejected these submissions, concluding that, since
the board was aquasi-judicial tribunal, it was not required to make its decision in the best interests
of the Grand Council and the Regional Authority. However, hisreasons also applied to thefiduciary

relations of the Crown and aboriginal peoplesin more general circumstances:

Itisnow well settled that thereisafiduciary relationship between thefederal Crown
and the aboriginal peoples of Canada: Guerin v. The Queen, [1984] 2 S.C.R. 335.
Nonetheless, it must beremembered that not every aspect of therelationship between
fiduciary and beneficiary takestheform of afiduciary obligation: Lac MineralsLtd.
v. International Corona Resources Ltd., [1989] 2 S.C.R. 574. The nature of the
relationship between the parties defines the scope, and the limits, of the duties that
will be imposed.>*

Although Canada has emphasized Justice lacobucci’ s finding that not every aspect of arelationship

between fiduciary and beneficiary takes the form of afiduciary obligation, we believeit is equally

543 Québec (A.G.) v. Canada (National Energy Board), [1994] 1 SCR 159 (hereafter referred to as the
National Energy Board case).

s Québec (A.G.) v. Canada (National Energy Board), [1994] 1 SCR 159 at 183. Emphasis added.
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significant that he considered the fiduciary nature of the relationship between Canada and First
Nations to be “well settled.”

Similarly, in Blueberry River Indian Band v. Canada (Minister of Indian Affairs and
Northern Development) (hereinafter referred to as the Apsassin case),>* the Supreme Court of
Canadaconsidered the existence of afiduciary relationship between the Crown and the Beaver Band
of Indiansin the context of aninadvertent surrender of mineral rights during the course of abroader
surrender of reserve land for the settlement of war veterans. The reasons of both Gonthier and
McLachlin JJ suggest that, in the proper circumstances, the Crown might owe fiduciary dutiesto a
band in the pre-surrender context —in particular, where the band’ s understanding of the terms of the
surrender is inadequate, where the conduct of the Crown has tainted the dealings in a manner that
makes it unsafe to rely on the band’s understanding and intention, where the band has ceded or
abnegated its decision-making authority to or in favour of the Crown in relation to the surrender, or
where the surrender is so foolish or improvident as to be considered exploitative. Nevertheless, on
thefactsin Apsassin, the Court concluded that Canadahad not breached any pre-surrender fiduciary
obligations to the Band. However, the Court did find that, in the course of disposing of former
reserve lands after the surrender, Canada's usual practice was to retain the mineral rights when
granting title to the surface, commenting that a reasonable person does not (a) inadvertently give
away apotentially valuable asset that has already demonstrated earning potential, or (b) give away
for no consideration that which it will cost him nothing to keep and which may one day possess
value, however remote the possibility. Canada’ s failure in that case to retain the mineral rights, or
to take available steps to reacquire those rights, thus amounted to a post-surrender breach of
fiduciary obligation.

In light of the foregoing cases, we feel secure in concluding that there is a fiduciary
relationship between thefederal Crown and theaboriginal peoplesof Canadainrelationtothelndian
interest in land. That being said, we must acknowledge the comments of lacobucci Jin the National
Energy Board casethat “ not every aspect of therel ationship between fiduciary and beneficiary takes

the form of afiduciary obligation.” Aswe have seen, Canada has raised three reasons why, in its

i Blueberry River Indian Band v. Canada (Minister of Indian Affairs and Northern Devel opment),
[1995] 4 SCR 344.
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view, a fiduciary obligation should not be found to have arisen in the context of the fiduciary
relationship between the Crown and the people of Alkali Lake. It isthose defencesto which we now

turn.

Defences Raised by Canada

(@ Pre-existing Interest in Land

Asit did in the two inquiries before this Commission involving the’Namgis First Nation, Canada
arguesthat, unlessand until thelandscomprising IR 15, 17, and most of 18 becamereserves—which
they never did — the people of Alkali Lake did not have an interest in those lands capable of
attracting fiduciary obligations. In response to this argument in the Cormorant Island inquiry, we

wrote:

The difficulty we have with Canada’s argument is that it is based on the
premise that a band has an “interest” only after a reserve has been created. Thisis
inconsistent with Mr. Justice Dickson’ sstatement in Guerinthat thelndians’ interest
intheir lands“isapre-existing legal right” and that thisinterest is the same whether
one is concerned with the interest of a band in a reserve or with unrecognized
aborigina title in traditional tribal lands. In other words, as we understand Mr.
Justice Dickson's reasons, there is an independent legal interest in the land even
before the reserve is created.>®

In Guerin, Dickson J stated:

... Indiantitleisan independent legal right which, although recognized by the Royal
Proclamation of 1763, nonethe less predatesit. For thisreason Kinloch v. Secretary
of Sate for India, supra; Tito v. Waddell, supra, and the other “political trust”
decisions are inapplicable to the present case. The “political trust” cases concerned
essentially thedistribution of public funds or other property held by the government.
In each case the party claiming to be beneficiary under atrust depended entirely on
statute, ordinance or treaty as the basis for its claim to an interest in the fundsin
guestion. Thesituation of thelndiansisentirely different. Their interestintheir lands
is a pre-existing legal right not created by Roya Proclamation, by s. 18(1) of the
Indian Act, or by any other executive order or legislative provision.

546 ICC, Inquiry into the Cormorant Island Claim of the ' Namgis First Nation (Ottawa, March 1996),

reported (1998), 7 ICCP 3 at 53.
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It does not matter, in my opinion, that the present case is concerned with the
interest of an Indian Band in areserverather than with unrecognized aboriginal title
intraditional tribal lands. The Indian interest in the land is the same in both cases:
see Attorney-General for Quebec v. Attorney-General for Canada, [1921] 1 A.C.
401, at pp. 410-11 (the Star Chrome case).>’

Accordingly, the Commission concluded in the’ Namgisinquiriesthat thereisan independent legal
interest in theland even beforethereserveiscreated. Ultimately, wetook theview that it ispossible
for an enforceable fiduciary obligation to arise in the reserve creation process.>®

Canadanow challengesthisfinding onthe basi sthat the Commissioninthe Cormorant Island

report did not indicate

what exactly isthe“ pre-existing legal right” or “independent legal interest” that the
"Namgis had in the lands in issue. Obviously, Canada does not owe the ’Namgis or
the Alkali Lake Band a fiduciary duty with respect to any and every parcel of land
throughout the country that they may simply claim. For the Crownto owe afiduciary
duty to aband with respect to aparticular parcel of land, there must first be proof that
the Band actually has a pre-existing legal right to the land.>*

After quoting Justice Dickson’s statement in Guerin that the fiduciary relationship between the
Crown and the Indians “depends upon the further proposition that the Indian interest in theland is
inalienable except upon surrender to the Crown,”>* counsel for Canada submits that the only such
Indian interests in land are their interests in reserves “or lands over which a First Nation has
unextinguished aboriginal or treaty rights under section 35 of the Constitution Act, 1982.” Counsel
notesthat IR 15, 17, and 18 were never reserves and that the Esketemc First Nation has not claimed

to havetreaty rights. With regard to aclaim based on unextinguished aboriginal rights, counsel bases

s Guerin v. The Queen, [1984] 2 SCR 335 at 379, Dickson J. Emphasis added.

548 ICC, Inquiry into the Cormorant Island Claim of the ' Namgis First Nation (Ottawa, March 1996),
reported (1998), 7 ICCP 3 at 52-54; | CC, Inquiry into the McKenna-McBride Applications Claim of the’ Namgis First
Nation (Ottawa, March 1996), reported (1998), 7 ICCP 109 at 165-66.

549 Written Submission on Behalf of the Government of Canada, September 1, 2000, pp. 59-60.

550 Guerin v. The Queen, [1984] 2 SCR 335 at 376, Dickson J.
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Canada' s position primarily on Delgamuukw v. British Columbia,>* asserting that (1) aboriginal
rights must be proven on a site-specific basis, (2) such rights will not be presumed to exist, (3) the
Indian Claims Commission is not the proper forum for establishing such rights, and (4) the First
Nation has not proven that such rights existed in any event. Even if it had proven the existence of
suchrights, sayscounsel, the First Nation has not shown that the reserve creation processin thiscase
—the recommendations of the M cK enna-M cBride Commission as amended by Ditchburn and Clark
and approved by the federal and provincial governments — extinguished or adversely affected the
First Nation’ s pre-existing aboriginal rightsin landsthat did not becomereserves, such asIR 15 and
17, and portions of IR 18. “[W]hatever rightsthe Alkali Lake Band may have had in the Lands[IR
15, 17, and 18] before the reserve creation process, existed afterwards.” >

In response to these submissions, the First Nation states:

... in case there is any doubt, the Band is not through the Specific Claims process
claiming an aboriginal right or title to the Lands. That will be left for the treaty
process. The Band' spositionisthat it had alegal reserveinterest inthe Landsor, in
the aternative, asufficient practical interest inthe Landsor in the further alternative
or in addition a sufficient interest in the Lands capable of creating a fiduciary
rel ationship as between Canada and the Band.>™®

In support of this position, the First Nation cites Frame v. Smith in which Wilson J held that one
characteristic of relationshipsin which afiduciary obligation has been imposed is “[t]he fiduciary
can unilaterally exercise ... power or discretion so as to affect the beneficiary’ s legal or practical

interests.”*>* According to counsdl,

[i]n the alternative, at the very least, the Band' sinterest in 1.R.s 15, 17 and 18 was
the equivalent of aconditional interest held in the Lands whereby the Band had the
right to exclude third parties from the Lands until the Lands were either confirmed,
or in this case rejected, by the Governor in Council and Lieutenant Governor in

st Delgamuukw v. British Columbia, [1997] 3 SCR 1010.
52 Written Submission on Behalf of the Government of Canada, September 1, 2000, pp. 60-61.
53 Written Submission on Behalf of the Esketemc First Nation, September 18, 2000, p. 10.

554 Frame v. Smith, [1987] 2 SCR 99 at 136, Wilson J (dissenting).
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Council. Asparty to theM cK enna-M cBride Commission, the Provinceundertook the
task of ensuring that the lands applied for both before and during the Commission’s
work were not otherwise alienated until the McKenna-McBride Commission had
finished its Report. Assuch, they were* set apart” and effectively off-limitsuntil the
McKenna-McBride Commission’s decision was ratified by Canada and British
Columbia. British Columbiawas precluded from granting preemptiverightsover the
Lands. Given al of this, evenif there was not astrict legal impediment, therewas a
practical one. This was enhanced by the fact that the Esketemc people were
occupying the Lands. TheBand had at thevery least apractical, if not alegal, interest
in the Lands at least until they were cut off pursuant to the decisions of Messrs.
Ditchburn and Clark.>®

Inlight of these new argumentsasking usto definethe First Nation’ spre-existing legal right,
the Commission has carefully reviewed the case law referred to us by counsel, but our conclusions
regarding the pre-existing legal rights of Indians in their lands remain unchanged. With regard to
Canada’ s assertion that the Indian Claims Commission is not the proper forum for establishing the
rights claimed by the Esketemc First Nation in this case, we would only add to our earlier remarks
relating to our mandate that we see many parallels between this case and our interim ruling in
relationto theKluane First Nation. Inthat ruling, we expressed our concern with Canada’ sview that
aboriginal peoples cannot assert aboriginal rights unless Canada has recognized those rights or the
courts haveruled that those rights exist. A reading of Canada’ s comprehensive claimspolicy, In All
Fairness, indicates that Canada conducts comprehensive negotiations with those First Nationswho
are assumed to have unextinguished aboriginal rights or title notwithstanding that Canada,
presumably for reasons of preservingitslegal position, doesnot admit that fact in specific cases. The
real question iswhether the facts of this case asalleged can be said to constitute aspecific clam. As

we stated in the Kluane ruling:

For the purposes of the present application regarding the scope of our
mandate, it isunnecessary for the First Nation to prove or the Commission to assume
the validity of aboriginal rights or title in the Park lands. In our view, it is sufficient
to say that the basis on which the claimis being put forward is Canada’ s failure to
consult the First Nation on the creation of the Parks or to compensate it for itsloss.
At this stage of the proceedings, we are concerned only with whether it is open to us

555 Written Submission on Behalf of the Esketemc First Nation, September 18, 2000, p. 9.
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to consider a claim of the type that the First Nation has placed before us, not with
whether the First Nation has been ableto fully establish its claim. That remainsto be
determined at a hearing on the merits, should such a hearing be required.>®

The difference between the Kluane case and the present one isthat we are now dealing with
aclaim on the merits. Nevertheless, in this case, we have no doubt that the Esketemc are aboriginal
people, and that they resided in the Alkali Lake area and used those lands to gain their livelihood
before settlersarrived. Thesefacts appearsto have been recognized by Reserve Commissioner Peter
O'Rellly when, after setting apart IR 1 at Alkali Lake, he wrote on November 28, 1881, that “the
reserveis hemmed in on the North, East, and South, by Mountains, and on the West by the Farm of
Mr. Bowie; he pre-empted in 1861, and has since obtained his Crown grant; his farmincludes all
the good land in the Valley asfar as Alkali Lake, and should never have been disposed of until the
Indian claims were defined.”>” Owing to the shortage of good land, Chief August reported in
October 1893 that the Alkali Lake people had aready been cutting hay for several years on
unallocated Crown lands, where they had built houses and stables and had developed seven miles
of access roads.>® This situation was confirmed by Indian Agent Gomer Johns, who observed that
“for severa years they have ‘put up’ more hay on land outside of their Reserves than on their
Reserves’ and that “the disturbance caused by the intrusion of awhite settler [William Wright] on
arange practically enclosed by these 5 Reserves, will be a continual source of annoyance, besides
the loss of pasturage of which hitherto they have had a monopoly.”** On his own tour of the areain
the summer of 1894 to investigate the complaint regarding Wright’s proposed pre-emption of a
meadow drained and used by the Band, Indian Superintendent A.W. Vowell commented: “on my

way to the meadow above mentioned[,] several smaller ones were brought to my notice where

5% ICC, Interim Ruling — Kluane First Nation Inquiry: Kluane Game Sanctuary and Kluane National
Park Reserve Creation (Ottawa, December 2000), 8-9.

s Peter O'Reéilly, Indian Reserve Commissioner, to Superintendent General of Indian Affairs,
November 28, 1881, NA, RG 10, vol. 3663, file 9803; BCARS, B.1391 (ICC Documents, pp. 89-90). Emphasis added.

58 Chief August, Alkali Lake Band, to A.W. Vowell, Indian Superintendent, October 28, 1893 (ICC
Documents, pp. 204-05).

559 Gomer Johns, Indian Agent, to A.W. Vowell, Indian Superintendent, November 17, 1893, NA, RG
10, vol. 3917, file 116524 (ICC Documents, pp. 206-11). Emphasis added.
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different members of the band have for years been cutting hay ... as the amount of hay possible to
obtain from their reservesisinsignificant when compared with their requirements.”*® Presumably
some of these meadows became the First Nation’s IR 8 through 14 following O’ Reilly’ sallocation
of additional lands in 1895, but it seems clear from the testimony of band members before the
M cKenna-McBride Commissionthat their use of unsurveyed and otherwise unoccupied Crown lands
for hay and pasturage continued and was still occurring when the Royal Commission visited thearea
in 1914. Indeed, even Ditchburn remarked on March 26, 1923, that “the Indianswill not take kindly
in having to give up meadow lands which they have been using for a great number of years and see
them given to the white stock raisers.”**

It seems equally clear that, like the dedication for park purposes of lands previously used by
members of the Kluane First Nation, purchases and pre-emptions by white settlers as permitted by
the colonial and provincial governmentsresulted inthe Alkali Lake Indians being deprived of areas
they had previously used and occupied. Still other lands may have been made unavailable because
they were subject to grazing permits or haying leases. O’ Reilly reported in 1881 that most of the
good land in the area had already been acquired by settlers through purchase or pre-emption, and it
will berecalled that, in the three years preceding O’ Reilly’ sfirst visit, the Indians of WilliamsLake,
Alkali Lake, and Soda Creek, in agitating for the Commissioner’ s early attendance, had threatened
to take back the purchased and pre-empted lands previously used by them.

Although Canadain the course of thisinquiry has not admitted the Esketemc First Nation's
interestinIR 15, 17, and 18, it isevident from the foregoing evidence that the federal government’s
representativesin earlier yearsdid not appear rel uctant to recogni zethel ong-standing use of meadow
lands by band members. Even today we see no evidence of any denial by Canadathat Alkali Lake
people resided on and used the lands in question. In all the foregoing respects, the present claim

corresponds with the Kluane matter, where we concluded that we had jurisdiction to hear the claim

560 A.W. Vowell, Indian Superintendent, to Hayter Reed, Deputy Superintendent General of Indian
Affairs, August 6, 1894 (ICC Documents, pp. 212-16).

61 W.E. Ditchburn, Chief Inspector of Indian Agencies, to G.R. Naden, Deputy Minister of Lands,
March 26, 1923 (1CC Documents, pp. 435-36). Emphasis added.
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on its merits. Canada has not advanced any arguments that would cause us to change our minds on
this point.

Nevertheless, Canada contends that aboriginal rights and title must be site-specific and
proven, and relies on Delgamuukw to support its position. That argument may be correct, wherethe
purposeisto assert ownership of territory and jurisdiction over it, asthe Gitskan and Wet’ suwet’ en
peoples sought to do in Delgamuukw, or to negotiate the extinguishment of such ownership and
jurisdiction in exchange for concrete rights and benefits. But that is not what the Esketemc First
Nation is attempting to do in this case. The First Nation has expressly stated that it is not claiming
aboriginal rightsor titlethrough the specific claimsprocess, andindeed it hastendered littleevidence
relating to the integral aboriginal practices of the Alkali Lake people on IR 15, 17, and 18 nor
definitive proof of prior, continuous, or exclusive use and occupation of IR 15, 17, and 18 by them
vis-avis Europeans or other bands.

Rather, the First Nation is merely seeking relief in the form of reserves on landsin an area
that it demonstrably used and occupied both before and after the declaration of British sovereignty
over British Columbiain 1846 and subsequent European settlement in the Alkali Lake areastarting
in about 1861. It is seeking that relief on the basis that Canada’s conduct in the disallowance of
IR 15, 17, and most of 18 failed, in the First Nation's view, to satisfy the Crown’s fiduciary
obligations to the Esketemc people.

No doubt certain aspects of the First Nation's claim have their roots in aboriginal rights or
title. In our view, however, that fact is not determinative of the Commission’ sability to consider the
claim, even though guideline 7 of Outstanding Business regarding the submission and assessment
of specific claims states that “[c]laims based on unextinguished native title shall not be dealt with

under the specific claims policy.” % We commented as follows in the Kluane interim ruling:

In our opinion, where a claim involves agrievance arising out of Canada’ s conduct
in a specific, isolated incident, the presence of unextinguished aboriginal rights or
tittleismerely incidental to the overall claim. In such circumstances, in our view, the
claim cannot be said to be based on unextinguished aboriginal rightsor title and will
not fall within the exclusive purview of the Comprehensive Claims Policy. Thevery

562 Outstanding Business, 30; reprinted (1994), 1 ICCP 171 at 184. Emphasis added.
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essence of the Specific Claims Policy is the resolution of these types of historical
grievances.

Historical grievances of this nature are to be distinguished from cases in
which the parties are exchanging undefined aboriginal land rightsfor concreterights
and benefits. In such cases, which turn on the existence and content of aboriginal
rights or title, the claims can be said to be “based on unextinguished native title”
within the meaning of guideline 7, and on this basis they lie outside the Specific
Claims Policy — meaning that the comprehensive claims process is clearly at play.
Such claims are based upon unextinguished nativetitle becausethey involve, at least
to some extent, the surrender or relinquishment of all or some aspects of the First
Nation's undefined aborigina land rights — including perhaps the First Nation's
traditional use and occupancy of some parts of the land —in exchange for the sort of
concrete rights and benefits contemplated by agreements like the Y ukon Umbrella
Agreement and its band-specific final agreements.>®

Even if the tests for aboriginal rights and title have not been met, we are satisfied that the
Esketemc people have made out a prima facie case for a pre-existing legal right to the lands in
guestion, or at least a practical interest in those lands. First, they have demonstrated use and
occupation of IR 15, 17, and 18 beforeand for many yearsafter thearrival of the McKenna-McBride
Commission.

Second, clause 8 of the terms of reference of that Commission protected from pre-emption
or sale by British Columbia“any lands over which they [the province] have a disposing power and
which have been heretofore applied for by the Dominion asadditional Indian Reservesor which may
during the sitting of the Commission, be specified by the Commissioners as lands which should be
reserved for Indians.”*** Clause 8 created temporary reservations of land pending afinal decision by
the two governments regarding reserves, and in this respect protected those lands for the Indians,
although it must be acknowledged, without deciding the point, that, standing alone, the provision
may not have gone so far asto convey to the Indians of Alkali Lake or elsewhere any positive right

to use and occupy the lands for which they were applying or to exclude others from doing so.

563 ICC, Interim Ruling — Kluane First Nation Inquiry: Kluane Game Sanctuary and Kluane National

Park Reserve Creation (Ottawa, December 2000), 25.

964 “Memorandum of an Agreement arrived at between J.A.J. M cK enna, Special Commissioner appointed
by the Dominion Government to investigate the condition of Indian Affairsin British Columbia, and the Honourable Sir
Richard McBride, as Premier of the Province of British Columbia,” September 24, 1912 (ICC Documents, pp. 238-45).
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Third, British Columbia’s Land Act of 1911 recognized and protected Indian reserves and

settlements:

7.(1) Except as hereinafter mentioned, any person being a British subject,
and further being —

€) The head of afamily;

(b) A widow;

(© A feme sole who is over eighteen years of age and self-supporting;

(d) A woman deserted by her husband,;

(e A woman whose husband has not contributed to her support for two

years,

()] A bachelor over the age of eighteen years, —
may, for agricultural purposesonly, pre-empt any tract of unoccupied and unreserved
Crown lands, not being an Indian settlement, and not exceeding one hundred and
Sixty acresin extent.

34.(1) Every person desiring to purchase unsurveyed, unoccupied, and
unreserved Crown lands, not being an Indian settlement, shall first placeat oneangle
or corner of the land to be applied for a lega post, and upon such post he shall
inscribe his name and the angle represented thereby, ... and shall cause awritten or
printed notice to be posted thereon, giving a description in detail of the length and
direction of the boundary-lines of the land sought to be purchased and date of
location, and of hisintention to apply for permission to purchase the said land....>®
Section 7(1) was amended in 1918 to allow the prescribed individuals to pre-empt “any tract of
surveyed unoccupied and unreserved Crown lands, not being an Indian settlement,” > but we do not
consider therequirement of survey to haveimpairedin any way the protection of Indian reservesand
settlements.
Inthe Commission’ sinquiry into the Aupe IR 6 and 6A claim of the Homal co Indian Band,
counsel for Canada provided the following assistance in understanding the meaning of the term

“settlement”:

MR. BECKER: The term “settlement lands’ isin fact aterm that was used in
provincial legislation to deal with landsthat were being used by Indians, and theterm
isnot defined in the provincial legisation, but theideawas that no one can pre-empt

565 Land Act, RSBC 1911, c. 129, ss. 7 and 34. Emphasis added.

566 Land Act Amendment Act, SBC 1918, c. 43, s. 3.
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lands that are settlement lands. There should not be any Indian settlement lands
within a pre-emption.

THE CHAIRPERSON: Just to conclude this part of the discussion then, explain
to me when you talk about settlement lands what you thought was intended to bein
fact settlement lands....

MR. BECKER: Our position in terms of the meaning of “ settlement lands” are
those lands that are actively being used by the band either as areas of cultivation,
graveyards, areas where they are residing, basically areas of active use by the band
that probably would not extend to areas where they would go to hunt or to trap in
terms of — that would encompass a much wider area. We're talking about areas that
they were settled on and actively using.>®’

Weal so had regard for thefollowing comments of Superintendent General Frank Oliver on April 26,

1911, in introducing the proposed amendments to section 37A in the House of Commons:

Thislegisation made it possible to facilitate the removal of settlers from lands that
were held as Indian reserves. We have found, however, that Indiansin occupation of
lands that are not specially reserved have not the protection it is desirable they
should have. In the Y ukon there are no reserves, and the efforts of the missionaries
and others are directed to getting the Indians to enter on the permanent occupation
of the land, and we think it is right they should have that protection which this
amendment proposes to give them.>®

Aswe noted in the Homalco report, we believe that the Minister’ s reference to reservesin Y ukon
was intended as an example and not as ageographical limitation on the operation of the legislation.
In any event, in that case, the Commission was dealing with a pre-emption of an Indian school and
graveyard, and we concluded that the lands were occupied and formed part of an Indian settlement.

Subsequently, inour report onthe M cK enna-M cBrideapplication claim of theMamalelegala
Qwe Qwa Sot’ Enox Band, we discussed the meaning of the term “Indian settlement” in the context
of the prohibition in section 56 of the provincial Land Act against granting timber licences “in

respect of lands forming the site of an Indian settlement or reserve.” After noting that the term

%7 ICC, Inquiry into the Claim of the Homal co Indian Band — Aupe Indian Reserves No. 6 & 6A Inquiry

(Ottawa, December 1995), reported (1996), 4 ICCP 89 at 155.

568 Canada, House of Commons, Debates, April 26, 1911, 7825, 7867.
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“Indian settlement” is not defined in the statute, we reviewed the parties' submissions on the issue

before concluding:

Given the limited amount of information available to us on thisinquiry, we
do not purport to offer any exhaustive definition of the term “Indian settlement.”
However, as we see it, when section 56 was enacted it is likely that the legislature
intended to protect at | east thoselandsfor which therewas someinvestment of labour
on the part of the Indians — which could include village sites, fishing stations, fur-
trading posts, clearings, burial grounds, and cultivated fields—regardless of whether
they were immediately adjacent to or in the proximity of other dwellings.
Furthermore, in our view, it was not strictly necessary for there to be a permanent
structure on the land for it to constitute an “Indian settlement,” providing there is
evidence of collective use and occupation by the Band.>®

The partiesin the present inquiry have presented no arguments on whether IR 15, 17, and 18 would
have constituted “Indian settlements’ within the meaning of sections 7 or 34 of the Land Act.
However, the evidence presented to the M cK enna-M cBride Commission suggeststhat IR 15and 17
were used and occupied by the Band before 1914 for agricultura or ranching purposes, and for
seasonal or year-round residential usesby someindividuals; IR 18 wasdesired to connect theBand' s
existing reserves and to provide a source of firewood.*”® We have learned from the elders in the
present inquiry that IR 18 was also used and occupied for residential and pastoral purposes. Band
members testified that they had cleared, cultivated, irrigated, and erected houses, barns, sheds,
stables, corrals, stackyards, and fencingon IR 15 and 17, and had cut hay and pastured their livestock
there. Given the evidence, we find that the Band's members had used and occupied IR 15, 17, and
18, and had invested labour to the extent that the land’ s physical limitationswould permit, such that
IR 15, 17, and 18 should be considered settlement lands within the meaning of the provincial Land
Act.

We conclude that, even if the Esketemc people did not have areserveinterestin IR 15, 17,
and 18, the First Nation has established, by virtue of use, occupation, and thetermsof the Land Act,

569 ICC, Inquiryinto the McKenna-McBride Applications Claimof the Mamal el eqala Qwe’ Qwa’ Sot’ Enox
Band (Ottawa, March 1997), reported (1998), 7 ICCP 199 at 245.

570 Ashdown H. Green, BCLS, to C.H. Gibbons, Secretary, Royal Commission on Indian Affairs for the
Province of British Columbia, January 10, 1916, NA, RG 10, vol. 11064, file 33/16, part 2 (ICC Exhibit 11, tab 5).
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asufficient pre-existing legal interest in the lands in the form of an Indian settlement that, in our
view, the burden of proving that they did not have a legal interest in the lands should now be
considered to have shifted to Canada. Canada has not tendered any evidence, however, to rebut the
prima facie case made out by the First Nation regarding its pre-existing legal interest, and
accordingly we find in favour of the First Nation on thisissue.

Before considering whether any fiduciary obligations arose out of the First Nation’s pre-
existing legal interest, we must address Canada’s second defence — that reserve creation is an

exercise of apublic law duty that does not generate fiduciary duties.

(b) Public or Private Law Duty

Another basis on which Canada denies fiduciary obligations to the Esketemc First Nation on the
facts of this case is that, in creating and adjusting reserves through the actions of the McKenna-
McBride Commission, the review by Ditchburn and Clark, and approval by the Governor General
in Council, the federal government was taking legisl ative and executive action. Counsel then relies
onthefollowing excerpt from thedecision of Rothstein Jinthe Fairford First Nation casein support
of the proposition that, where the Crown acts pursuant to legislative or executive action, it is

exercising public law duties, which are beyond the scope of review by the Commission:

[D]uties that arise from legidative or executive action are public law duties. Such
duties, as Dickson J. has said, typically do not give rise to afiduciary relationship.
Actions taken by the Indian Affairs Branch at the relevant time arose under and by
reason of the Indian Act and section 5 of the Department of Citizenship and
Immigration Act, 1952 R.S.C., c. 67. The Indian Act is replete with references to
government involvement in virtually every aspect of the administration of Indian
interests and the welfare of Indians.... There is no doubt that under these Acts, the
Crown, throughitsIndian Affairs Branch, and later, its Department of Indian Affairs
and Northern Development, over many years was active in its dealings with the
Fairford Band. However, the actions taken by the Indian Affairs Branch arose under
and by reason of the Indian Act and the Department of Citizenship and Immigration
Act and were public law duties. Thereisno indication they would be in the nature of
private law duties such as when Indian land is surrendered. Nor is there any
suggestion the Crown was exercising a discretion or power for or on behalf of the
Indians. For these reasons, course of conduct by the Crown in its dealings with and
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for the Indians under these Acts generally, may not be relied upon as abasis for the
creation of afiduciary duty upon the Crown....>"

Canadafurther relies on Scrimbitt v. Sakimay Indian Band, ajudicia review application in
which aband member contested the band council’ s decision to refuse her theright to votein aband
council election. MacKay J of the Federal Court, Trial Division, applying the Fairford First Nation
case, found that the band’ s duty to administer its band list derived from the Indian Act and wasthus
a public law duty arising under legislation, not a fiduciary duty.>”? Similarly, in Chippewas of
Nawash First Nation v. Canada (Minister of Indian and Northern Affairs), Rothstein J on behalf of
the Federal Court of Appeal found that the decision of an administrator to disclose band council
resolutions, correspondence, and minutes of band council meetings under the federal Access to
Information Act did not constitute a breach of fiduciary duty, although some of the documents dealt
with aboriginal land. He stated:

The second argument is that the Government of Canada has afiduciary duty
to the appellants not to disclosetheinformation in question because someof it rel ates
to Indian land. We are not dealing here with the surrender of reserveland, aswasthe
case in Guerin v. The Queen.... Nor are we dealing with Aboriginal rights under
section 35 of the Constitution Act, 1982. This case is about whether certain
information submitted to the government by the appel lants shoul d be disclosed under
the Access to Information Act. The government is acting pursuant to a public law
duty. Fiduciary obligations do not arise in these circumstances.®”

Canadacontendsthat reserve creation in British Columbiawas conducted at senior levels of
the federal and provincial governments, involving a Commission established by Ordersin Council
aswell asgovernment representativeslike Ditchburn and Clark who were appointed pursuant to the

British Columbia Indian Lands Settlement Act and the Indian Affairs Settlement Act. Their actions

57 Fairford First Nation v. Canada (A.G.), [1999] 2 CNLR 60 at 89-90 (FCTD).

572 Scrimbitt v. Sakimay Indian Band Council, [2000] 1 CNLR 205 at 218 (FCTD).

57 Chippewas of Nawash First Nation v. Canada (Minister of Indian and Northern Affairs), [1999] FCJ

No. 1822 (FCA) at 2.
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were approved by Order in Council and involved “difficult political negotiations” not capable of

being supervised by the courts.>™

In further support of its position, Canada cites the definition of “public law” in Black's Law

Dictionary, which providesin part as follows:

Public law. A genera classification of law, consisting generally of constitutional,
administrative, criminal, and international law, concerned with the organization of
the state, the relations between the state and the people who compose it, the
responsibilities of public officersto the state, to each other, and to private persons,
and the relations of states to one another. An act which relates to the public as a
whole. It may be (1) general (applyingto all personswithin thejurisdiction), (2) local
(applying to ageographical area), or (3) special (relating to an organization whichis
charged with a public interest).

That portion of law that defines rights and duties with either the operation of
the government, or the relationships between the government and individuals,
associations, and corporations.®”™

We note that Black’s Law Dictionary also defines “private law” in these terms:

Private law. That portion of the law which defines, regulates, enforces, and
administersrel ationshipsamongindividual s, associations, and corporations. Asused
in contradistinction to public law, the term means &l that part of the law which is
administered between citizen and citizen, or which is concerned with the definition,
regulation, and enforcement of rights in cases where both the person in whom the
right inheres and the person upon whom the obligation is incident are private
individuals.>®

In response to these submissions, the First Nation takesthe position that there arethree areas
where fiduciary obligations clearly arise in relation to Indian interests in land: first, as Dickson J
established in Guerin, where areserve may be surrendered or dealt with in some other way that could
be adverse to the Indians' interests; second, in dealing with aboriginal rights and title; and, third,

accordingtotheCommissioninthe’ NamgisFirst Nation’ sCormorant Island inquiry and Rothstein J

574 Written Submission on Behalf of the Government of Canada, September 1, 2000, p. 63.
578 Black's Law Dictionary, 6™ ed. (St Paul, Minnesota: West Publishing Co., 1990), 1230.

576 Black's Law Dictionary, 6" ed. (St. Paul, Minnesota: West Publishing Co., 1990), 1196.
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in the Fairford First Nation case, in the reserve creation process.””’ In regard to the latter case, the
First Nation relies on a different passage from that quoted by counsel for Canada as “a complete
answer to Canada’ s submissionsrespecting thetest to be applied inrelation to whether ... thereserve
creation process was a public or private law duty.”>”® In that passage, while addressing Canada's
alleged breach of fiduciary obligation for failing to deal in a*“timely or appropriate fashion” with
deficienciesin an agreement negotiated directly between the Fairford First Nation and the Province
of Manitobato provide the First Nation with alternate reserve lands to replace certain reserve lands
that had been flooded, Rothstein Jwrote:

| think that when Canada received the compensation agreement from
Manitoba in early 1977, it assumed a role as a fiduciary in relation to the Band.
Indeed, it was Canada s position that the Band could not be a party to the agreement.
It was Canada that had the unilateral authority to ratify the agreement. The usual
circumstance in which Canadahas been found to act in therole of afiduciary iswith
respect to the surrender of reserve land. What gives rise to the fiduciary duty is the
discretion vested in Canadato deal with surrendered |and and the vulnerableposition
of theIndian band onceit has surrendered the land. The same conditions apply when
land isto become part of an Indian reserve. Thelegal titleto the land isto be vested
in Her Majesty in right of Canada and the land isto be set apart by Her Majesty for
the use and benefit of a band of Indians. Her Majesty must agree to take title to the
land on specified terms and conditions. Once the band of Indians asks that the land
become part of the reserve and places the matter in Canada’s hands, it becomes
completely vulnerable. It isreliant on Canada to agree with the party providing the
land asto thetermsupon which theland is provided and to carry out the transaction.
As with surrendered land, when land is to become part of a reserve, the Crown is
inter posed between the party providing the land and the Indian band to protect the
band frommaking animprovident transaction. Becausethetransactioninvolvesland
that is to become Reserve land, the Crown’s obligation to the Band is not a public
law duty but is in the nature of a private law duty (Guerin, supra, page 385...).
Accordingly, | conclude that Canada acts in afiduciary capacity with respect to the
Indian band in such circumstances.>”

s17 ICC Transcript, September 26, 2000, p. 164 (Stan Ashcroft).
578 Written Submission on Behalf of the Esketemc First Nation, September 18, 2000, p. 8.

579 Fairford First Nation v. Canada (A.G.), [1999] 2 CNLR 60 at 133 (FCTD). Emphasis added.
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Inreply, counsel for Canada simply contends that this passage from Fairford First Nation does not
assist the Esketemc case because Rothstein Jwas dealing with compensation for damageto existing
reserves whereas “the Alkali Lake Band ... never had areserve interest in the lands at issue in the
present claim.” >

With respect, we disagree with Canada' s position on this issue. Like the portion of the
Fairford First Nation case on which the Esketemc First Nation relies, the present case involves
Canada sresponsibilities and obligations with regard to proposed additions to existing reserves. In
neither that case nor the present one did the band have areserveinterest in the lands to be added to
thereserve, but in both casesthe provincia and federal governments each recognized that the band
in question deserved additional reserve land. We believe that the comments of Rothstein Jrelied
upon by the First Nation are directly on point and not distinguishable.

We have considered the dictionary definitions of “public law” and “private law” and
acknowledge that, on first reading, they might appear to support a conclusion that the relationship
between the Crown and aboriginal peoples would give rise to public law duties. However, on this
point Dickson Jin Guerin appearsto have contemplated the problemswith relying on conventional

dictionary definitionsin a sui generis context when he wrote:

It should be noted that fiduciary dutiesgenerally arise only with regard to obligations
originating in a private law context. Public law duties, the performance of which
requires the exercise of discretion, do not typically give rise to a fiduciary
relationship. Asthe“poalitical trust” casesindicate, the Crownisnot normally viewed
asafiduciary in the exercise of its legidative or administrative function. The mere
fact, however, that it is the Crown which is obligated to act on the Indians' behalf
does not of itself remove the Crown’s obligation from the scope of the fiduciary
principle. Aswas pointed out earlier, the Indians' interest in land is an independent
legal interest. It is not a creation of either the legislative or executive branches of
government. The Crown’s obligation to the Indians with respect to that interest is
therefore not a public law duty. Whileit is not a private law duty in the strict sense
either, it is nonetheless in the nature of a private law duty. Therefore, in this sui
generisrelationship, it is not improper to regard the Crown as a fiduciary.>

580 ICC Transcript, September 26, 2000, p. 133 (Michael Mladen).

sl Guerin v. The Queen, [1984] 2 SCR 335 at 385, Dickson J. Emphasis added.
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Inshort, Dickson Jconfirmed that Canada’ sdutiesinthereservesurrender processarefiduciary and
in the nature of private law duties, and we see no reason why the dutiesin the parallel but opposite
process of reserve creation should not likewise befiduciary onthe grounds enumerated by Rothstein
J. Certainly the reserve creation process was itself created by legislative and executive action, as
Canada contends,® but in this sense it is the same as the surrender process. More important,
however, is the recognition by Dickson Jin Guerin that the Indian interest in land is the same,
regardless of whether the subject isreserve land or the “unrecognized aborigind titlein traditional
tribal lands’;*® that interest is an independent, sui generis legal interest created by neither the
legislative nor executive branches of government, and therefore the Crown’s obligation to the
Indians with respect to that interest is not a public law duty.>®*

Weturn now to Canada’ sthird defence—that abreach of fiduciary obligation implies deceit,
dishonesty, or fraud.

(© Deceit, Dishonesty, or Fraud as Condition of Fiduciary Breach
Given that Southin Jin Girardet v. Crease & Co. stated that “an allegation of breach of fiduciary
duty carrieswith it the stench of dishonesty —if not of deceit, then of constructive fraud,”*** Canada
submitsthat thereis nothing in the evidence in thisinquiry to suggest that Canada’ s representatives
acted dishonestly or deceitfully. Rather, it appears, in counsel’ s view, that they sought to obtain as
much land as possible for the Alkali Lake people, they “put up quite afight for the reserves on the
supplementary list,” and they managed to prevent Wycott’ s Flat from being cut off asthe McK enna-
M cBride Commission had recommended.®

The First Nation, for its part, focuses not on the fiduciary’ s dishonesty or deceit but on his

failure to act loyally, prudently, and diligently on behalf of the beneficiary:

82 Written Submission on Behalf of the Government of Canada, September 1, 2000, p. 62.
53 Guerin v. The Queen, [1984] 2 SCR 335 at 379, Dickson J.

584 Guerin v. The Queen, [1984] 2 SCR 335 at 385, Dickson J.

55 Girardet v. Crease & Co. (1987), 11 BCLR (2d) 361 at 362 (SC).

586 Written Submission on Behalf of the Government of Canada, September 1, 2000, p. 64.
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In general terms afiduciary is charged with a duty to act with reasonable care in
performingthefiduciary’ sundertaking: Maghunv. Richardson Securitiesof Canada
(1986), 58 O.R. (2d) 1 (C.A.). At thetria level in Apsassin, supra, (1987), 14 F.T.R.
161 at 207 (F.C.T.D.), Addy J. described the duty as “onerous’, and one that
demanded that “all reasonable efforts” be made on behalf of the Band. Thus it is
submitted that where the Crown has a discretion to affect the vital interests of an
aboriginal peopleinitsreserve lands, whether they be dejure or defacto, the Crown
has, at the very least, an obligation to exercise that discretion in a reasonable and
prudent way. AsUrie J.A. put it in Kruger v. R. (1985), 17 D.L.R. (4th) 591 at 647
(F.C.A.) the Crown’ s discretion must be “exercised honestly, prudently and for the
benefit of the Indians’. Madam Justice McLachlin put forward asimilar formulation
in Apsassin, supra at 230 when she stated that the “duty on the Crown as fiduciary
was ‘that of aman of ordinary prudence in managing his own affairs %

The Commission is of the view that the factsin the Guerin and Apsassin cases demonstrate
that afiduciary’ sfailureto act loyally, prudently, or diligently on hisbeneficiary’ sbehalf issufficient
to give rise to a breach of fiduciary duty. In neither of those cases was it found that Canada’s
representatives had acted in their own interests or had sought to deceive the bands in question, but
they were nevertheless held to have breached fiduciary responsibilities to their beneficiaries. In
Guerin, the Crown did not go back and consult the Musqueam Band after failing to obtain alease
onthetermsknownto beacceptableto theband; instead, the government’ srepresentatives exercised
their “discretion” by entering into alease on lessfavourable terms. In Apsassin, although the Court
concluded that no pre-surrender fiduciary obligations had been breached, it found that, in light of
Canada susual practice of retaining mineral rightswhen granting titleto the surface, it had not been
prudent for Canadato allow those rights to be given away inadvertently for no consideration when
they had aready demonstrated earning potential, however remote, and would have cost nothing to
keep. Canada sfailuretoretain the mineral rights, or to take avail able stepsto reacquirethoserights,
thus amounted to a post-surrender breach of fiduciary obligation.

Similarly, without invoking the degree of mala fides suggested by counsel for Canada,
LaForest Jin Hodgkinson v. Smms differentiated between thefiduciary duty and the* ordinary duty
of care” by simply adding an additional layer of responsibility to the fiduciary’ s obligations:

s Written Submission on Behalf of the Esketemc First Nation, July 25, 2000, pp. 43-44.
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the presence of loyalty, trust, and confidence distinguishesthe fiduciary relationship
from arelationship that ssmply givesriseto tortiousliability. Thus, whileafiduciary
obligation carrieswith it aduty of skill and competence, the special elementsof trust,
loyalty, and confidentiality that obtain in a fiduciary relationship give rise to a
corresponding duty of loyalty.>®

We conclude from these authorities that, since fiduciary duties encompass the usua tort
requirements of skill and competence, a simple failure by the fiduciary to exercise the requisite
degree of skill and competence expected of him can amount to a breach of fiduciary obligation. A
further finding of dishonesty, deceit, or fraud is not essential to establish a breach of fiduciary

obligation. Accordingly, we find Canada’ s argument on this ground to be without merit.

Categories of Fiduciary Relationship and Tests for Fiduciary Obligation
We have aready established that the fiduciary relationship between Canada and First Nations is
“well settled” but that “ not every aspect of the relationship between fiduciary and beneficiary takes
the form of afiduciary obligation.”*® It then becomes necessary to identify the circumstances in
which afiduciary obligation will be found to arise.

The Supreme Court of Canada in a series of cases— Frame v. Smith, Lac Minerals Ltd. v.
Inter national Corona Resources Ltd.,*® Hodgkinson v. Smms,*** and Apsassin — hasidentified two
categoriesof fiduciary relationship. Inthefirst category of “ established” fiduciary relationships, there
existsarebuttable presumption that one party hasaduty to act in the best interests of the other party.
As LaForest Jstated in Lac Minerals Ltd. v. International Corona Resouces Ltd.:

The first [use of the term “fiduciary” relates to whether] ... a certain class of
relationship, custodial and non-custodial parents, was a category, analogous to
directors and corporations, solicitors and clients, trustees and beneficiaries, and
agentsand principal s, the existence of which relationship would giverisetofiduciary

588 Hodgkinson v. Smms, [1994] 3 SCR 377 at 405, La Forest J.
589 Québec (A.G.) v. Canada (National Energy Board), [1994] 1 SCR 159 at 183.
590 Lac Minerals Ltd. v. International Corona Resources Ltd., [1989] 2 SCR 574.

1 Hodgkinson v. Smms, [1994] 3 SCR 377.
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obligations. The focusis on the identification of relationships in which, because of
their inherent purpose or their presumed factual or legal incidents, the courts will
impose afiduciary obligation on one party to act or refrain from acting in a certain
way. The obligation imposed may vary in its specific substance depending on the
relationship, although compendiously it can be described as the fiduciary duty of
loyalty and will most often include the avoidance of a conflict of duty and interest
and a duty not to profit at the expense of the beneficiary. The presumption that a
fiduciary obligation will be owed in the context of such a relationship is not
irrebuttable, but a strong presumption will exist that such an obligation is present.
Further, not every legal claimarising out of a relationship with fiduciary incidents
will giveriseto a claimfor breach of fiduciary duty.>*

In the second category of fiduciary relationship, the duty of one party to act in the best
interests of the other is not presumed but may neverthel ess arise depending on the facts of the case.
With regard to this “fact-based” category, La Forest J stated:

Thisbringsmeto the second usageof fiduciary.... Theimposition of fiduciary
obligations is not limited to those relationships in which a presumption of such an
obligation arises. Rather, a fiduciary obligation can arise as a matter of fact out of
the specific circumstances of a relationship. As such it can arise between partiesin
arelationship in which fiduciary obligationswould not normally be expected.... It is
in this sense, then, that the existence of afiduciary obligation can be said to be a
guestion of fact to be determined by examining the specific facts and circumstances
surrounding each relationship: see D.W. Waters, The Law of Trustsin Canada, 2nd
ed. (1984), at p. 405. If the facts give rise to afiduciary obligation, a breach of the
duties thereby imposed will giveriseto aclaim for equitable relief >

In the same four cases, the Court has also identified two tests for determining whether a
fiduciary obligation arisesin agiven situation. Thefirst, now referred to asthe“vulnerability test,”

was originally developed by Wilson Jin dissent in Frame v. Smith, where she stated:

A few commentators have attempted to discern an underlying fiduciary
principle but, given the widely divergent contexts emerging from the case law, it is
understandable that they have differed in their analyses.... Yet there are common

592
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226 Indian Claims Commission

featuresdiscernableinthe contextsinwhichfiduciary dutieshave been found to exist
and these common features do provide arough and ready guide to whether or not the
imposition of afiduciary obligation on anew relationship would be appropriate and
consistent.

Relationships in which a fiduciary obligation have been imposed seem to
possess three general characteristics:
(1)  Thefiduciary has scope for the exercise of some discretion or power.
(2)  Thefiduciary canunilaterally exercisethat power or discretion so asto affect
the beneficiary’slega or practical interests.
3 The beneficiary is peculiarly vulnerable to or at the mercy of the fiduciary
holding the discretion or power.>*

Subsequently, in Lac Minerals, amajority of the Court — Sopinka, Mclintyre, and Lamer JJ
— athough finding that the evidence did not establish the existence of a fiduciary relationship,
neverthel ess adopted thefiduciary analysis of Wilson Jin Framev. Smith. According to Rothstein J
in Fairford First Nation, Justice Wilson's “rough and ready guide” therefore became the
authoritative test for identifying the characteristics of relationships in which fiduciary obligations
will be imposed:

In essence, it recognized that both a discretion or power on the part of the fiduciary
and vulnerability on the part of the beneficiary, defined the fiduciary relationship.
Vulnerability was an essential requirement and vulnerability meant that the
beneficiary, despite his or her best efforts, was unable to prevent the injurious
exercise of discretion or power by the fiduciary and that other legal or practical
remedies were inadequate or absent.>*

At the sametime, however, LaForest Jin dissent in Lac Minerals developed adifferent test
for determining the existence of fiduciary obligations. Under thistest, which has cometo be known
as the “reasonable expectations test,” the vulnerability of the class of beneficiary in question isa
“relevant consideration” in “determining if new classes of relationship should be taken to giverise
to fiduciary obligations.” However, LaForest J also considered that, although vulnerability is often

present in fiduciary relationships—and, whenitis, it must be considered in determining whether the

504 Frame v. Smith, [1987] 2 SCR 99 at 135-36, Wilson J (dissenting).

59 Fairford First Nation v. Canada (A.G.), [1999] 2 CNLR 60 at 84 (FCTD). Emphasis added.
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facts of the case give rise to a fiduciary obligation — it is not “a necessary ingredient in every

fiduciary relationship.”** He continued:

Persons are vulnerable if they are susceptible to harm, or open to injury. They are
vulnerable at the hands of afiduciary if thefiduciary is the one who can inflict that
harm. It is clear, however, that fiduciary obligations can be breached without harm
being inflicted on the beneficiary....

| cannot therefore agree with my colleague, Sopinka J., that vulnerability or
its absence will conclude the question of fiduciary obligation. As| indicated above,
the issue should be whether, having regard to all the facts and circumstances, one
party standsinrelation to another suchthat it could reasonably be expected that that
other would act or refrain from acting in a way contrary to the interests of that
other >’

In Hodgkinsonv. Smms, LaForest J, thistime speaking for themagjority, clarified hisreasons

in Lac Minerals by categorizing fiduciary duty as “one of a species of a more generalized duty by

which the law seeks to protect vulnerable people in transactions with others.” He reiterated that

“vulnerability is not the hallmark of fiduciary relationship though it is an important indicium of its

existence”; moreover, “while afiduciary obligation carries with it a duty of skill and competence,

the special e ements of trust, loyalty, and confidentiality that obtain in afiduciary relationship give

rise to a corresponding duty of loyalty.”>® After referring to the three-step analysis of Wilson Jin

Framev. Smith asa*useful guide’ in determining “whether new classes of relationships are per se

fiduciary,” he continued:

As | noted in Lac Minerals, however, the three-step analysis proposed by
Wilson J. encounters difficultiesin identifying relationships described by aslightly
different use of the term “fiduciary”, viz., situations in which fiduciary obligations,
though not innate to a given relationship, arise as a matter of fact out of the specific
circumstances of that particular relationship; see at p. 648. In these cases, the
guestion to ask iswhether, given all the surrounding circumstances, one party could
reasonably have expected that the other party would act intheformer’ sbest interests

59 Lac Minerals Ltd. v. International Corona Resources Ltd., [1989] 2 SCR 574 at 662, La Forest J.

so7 Lac Minerals Ltd. v. International Corona Resources Ltd., [1989] 2 SCR 574 at 663, La Forest J.

Emphasis added.

598 Hodgkinson v. Smms, [1994] 3 SCR 377 at 405, La Forest J.
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with respect to the subject matter at issue. Discretion, influence, vulnerability and
trust were mentioned as non-exhaustive examples of evidential factors to be
considered in making this determination.

Thus, outside the established categories, what is required is evidence of a
mutual understanding that one party has relinquished its own self-interest and
agreed to act solely on behalf of the other party.*®

According to Rothstein Jin Fairford First Nation, with the rel ease of Hodgkinson v. Smms,
“for the first time, a majority of the Supreme Court [of Canada] found that the existence of a
fiduciary duty depended, not on the existence and/or type of vulnerability defined by the majority
in Lac Minerals, but on thereasonabl e expectations of the parties.” *° He added that the effect of the
majority judgment of La Forest Jin Hodgkinson v. Smms, coupled with the minority reasons of
lacobucci J— who, despite supporting La Forest J in finding a fiduciary duty, would simply have
distinguished Lac Mineralsonitsfacts—isthat “Lac Mineralsisstill authoritative althoughiit isnot
entirely clear to what type of cases.”®*

What precisely is the reasonable expectations test? From our review of Lac Minerals and

Hodgkinson v. Smms, we conclude that it comprises the following factors

. In Lac Minerals, La Forest J stated that, “having regard to all the facts and circumstances,
one party” —the beneficiary —“stands in relation to another” — the fiduciary — “such that it
could reasonably be expected that [the fiduciary] would act or refrain from acting in away
contrary to the interests of [the beneficiary].” % In Hodgkinson v. Smms, he rephrased the
issue as whether, given all the surrounding circumstances, one party could reasonably have
expected that the other party would act in the former’s best interests with respect to the
subject matter at issue. He added that, outside the established categories of fiduciary
relationships, what is required is evidence of a mutual understanding that one party has
relinquished its own self-interest and agreed to act solely on behalf of the other party.®

599 Hodgkinson v. Smms, [1994] 3 SCR 377 at 409-10, La Forest J. Emphasis added.

600 Fairford First Nation v. Canada (A.G.), [1999] 2 CNLR 60 at 84 (FCTD).

g0t Fairford First Nation v. Canada (A.G.), [1999] 2 CNLR 60 at 85 (FCTD).

g0z Lac Minerals Ltd. v. International Corona Resources Ltd., [1989] 2 SCR 574 at 648 and 663,
La Forest J. La Forest J relied in large part on P.D. Finn, “The Fiduciary Principle,” in T.G. Youdan, ed., Equity,
Fiduciaries and Trusts (Agincourt, Ontario: Carswell, 1989), 64.

603 Hodgkinson v. Smms, [1994] 3 SCR 377 at 409, La Forest J.
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Ascendancy, discretion, influence, vulnerability, trust, confidence, dependence, and industry
practice are non-exhaustive examples of evidential factors to be considered in making out
this expectation, but they will be important only to the extent that they evidence a
rel ationship suggesting the first party is entitled to expect the other to act in hisinterests.®
Vulnerability is not a necessary ingredient in every fiduciary relationship, although it will
often be present and, if so, it must be considered in determining if the facts giveriseto a
fiduciary obligation.®®

The critical matter is the role the fiduciary has, or should be taken to have, in the
relationship. He must be so implicated in the other’ saffairs or so aligned with the protection
and advancement of the other's interests that foundation exists for the “fiduciary
expectation.” %

The expectation may be actual, such as in the case of lawyers and investment advisors.
Alternatively, it may be judicially prescribed where, given the circumstances of the
relationship, the law ordainsit to be the beneficiary’ s entitlement irrespective of whether he
has adverted to the matter, or because the purpose of the relationship itself is perceived to
be such that to allow disloyalty in it would jeopardize its perceived social utility.>”

In the fiduciary context, power and discretion simply mean the ability to cause harm.*® It is
wrong, however, to focus on the degree to which a power or discretion to harm another is
somehow “unilateral.” Thisconcept has neither descriptive nor analytical relevanceto many
fact-based fiduciary relationships. The relative degree of vulnerability does not depend on
some hypothetical ability to protect one’ sself from harm but rather ontheparties' reasonable
expectations. A party who expects the other to act in the former’s best interests is more
vulnerableto an abuse of power than aparty who should be expected to know that he or she
should take protective measures.®®

In the professional advisory context, reliance does not require a wholesale substitution of
decision-making power from the beneficiary to the advisor. Requiring such a wholesale
substitution would simply be too restrictive and would ignore the peculiar potential for
overriding influencein the professional advisor and the strong policy reasons favouring the

c04 Lac MineralsLtd. v. International Corona ResourcesLtd.,[1989] 2 SCR 574 at 648, 656, and 65962,

LaForest J, Hodgkinson v. Smms, [1994] 3 SCR 377 at 409, La Forest J.

608 Lac MineralsLtd. v. International Corona ResourcesLtd., [1989] 2 SCR 574 at 662—63, LaForest J.
606 Lac Minerals Ltd. v. International Corona Resources Ltd., [1989] 2 SCR 574 at 648, La Forest J.
eo7 Lac Minerals Ltd. v. International Corona Resources Ltd., [1989] 2 SCR 574 at 648, La Forest J.
608 Lac Minerals Ltd. v. International Corona Resources Ltd., [1989] 2 SCR 574 at 664, La Forest J.

609 Hodgkinson v. Smms, [1994] 3 SCR 377 at 412-13, La Forest J.
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law’ s intervention in appropriate circumstances by means of its jurisdiction over fiduciary
duties. Thereality of the situation must be looked at to seeif the decision is effectively that
of the advisor.®°

The Supreme Court of Canada had the opportunity in Apsassin to revisit the question of
fiduciary dutiesinthe context of the Crown’ srelationship with First Nations. Although McLachlin J,
who had concurred with the minority reasons of Sopinka J in Hodgkinson v. Smms, was not
prepared to find that a pre-surrender duty had arisen in that case, she nevertheless concluded that a
duty could, on proper facts, be “superimposed on the regime for alienation of Indian lands
contemplated by the Indian Act” where a band had ceded or abnegated its decision-making power

to or in favour of the Crown in relation to the surrender:

Generally speaking, afiduciary obligation ariseswhere one person possesses
unilateral power or discretion on amatter affecting asecond “peculiarly vulnerable”
person: see Framev. Smith, [1987] 2 S.C.R. 99; Norbergv. Wynrib, [1992] 2 S.C.R.
226; and Hodgkinson v. Smms, [1994] 3 S.C.R. 377. The vulnerable party isin the
power of the party possessing the power or discretion, who isin turn obligated to
exercise that power or discretion solely for the benefit of the vulnerable party. A
person cedes (or more often finds himself in the situation where someone else has
ceded for him) his power over amatter to another person. The person who has ceded
power trusts the person to whom power is ceded to exercise the power with loyalty
and care. Thisisthe notion at the heart of the fiduciary obligation.®*

In summary, the Court in Apsassin concluded that, in the proper circumstances, the Crown might
owe fiduciary duties to a band in the pre-surrender context — in particular, where the band’s
understanding of the terms of the surrender is inadequate, where the conduct of the Crown has
tainted the dealings in a manner that makes it unsafe to rely on the band’'s understanding and
intention, wherethe band has ceded or abnegated its decision-making authority to or in favour of the
Crown in relation to the surrender, or where the surrender is so foolish or improvident as to be

considered exploitative. The Court also found that fiduciary obligations could arise in the post-

610 Hodgkinson v. Smms, [1994] 3 SCR 377 at 432, La Forest J.

out Blueberry River Indian Band v. Canada (Minister of Indian Affairs and Northern Devel opment),

[1995] 4 SCR 344 at 371-72, McLachlin J. Emphasisin original.
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surrender context, where Canadainadvertently failed to retain the mineral rightsor to take available
steps to reacquire those rights.

Neither Gonthier Jnor McLachlin Jentered into the debate that characterized the differences
between Sopinka and La Forest JJin Lac Minerals and Hodgkinson v. Smms. Nevertheless, in the
opinion of Rothstein Jin Fairford First Nation, the ceding of power contemplated by McLachlin J
in Apsassin went hand in hand with her concurrence with SopinkaJin Hodgkinson v. Smms on the
vulnerability approach —*“anindication,” according to Rothstein J, “although not conclusive, that in
the Aboriginal context, one party ceding power to the other may still be a requirement in order for
a fiduciary duty to arise.”®*? In other words, the vulnerability test of Wilson J appears to have
regained some of the lustre it lost following Hodgkinson v. Smms, although, in the wake of the
additional jurisprudence grafted on it by Sopinkaand McLachlin JJin thelatter case, and reiterated
by McLachlin Jin Apsassin, the test would now appear to read as follows:

. The vulnerable party must cede (voluntarily or involuntarily) its power over a particular
matter to the party possessing power or discretion — the fiduciary — who then has scope for
the exercise of that power or discretion.®

. In doing so, the vulnerable party places itself in the power of the fiduciary, who can thus
unilaterally exerciseits power or discretion to affect the vulnerable party’ slegal or practical
interests.®

. By trusting or relying on the fiduciary to exercise that power or discretion with loyalty and

care, the vulnerable party becomes peculiarly vulnerable to or at the mercy of thefiduciary,
giving riseto acorresponding obligation in that fiduciary to exerciseits power or discretion
solely for the benefit of the vulnerable party.®®

612 Fairford First Nation v. Canada (A.G.), [1999] 2 CNLR 60 at 86 (FCTD).

613 Hodgkinson v. Simms, [1994] 3 SCR 377 at 466, Sopinkaand McLachlin JJ; Blueberry River Indian
Band v. Canada (Minister of Indian Affairs and Northern Development), [1995] 4 SCR 344 at 371-72, McLachlin J.

614 Hodgkinson v. Smms, [1994] 3 SCR 377 at 467-68, Sopinka and McLachlin JJ; Blueberry River
Indian Band v. Canada (Minister of Indian Affairs and Northern Development), [1995] 4 SCR 344 at 371-72,
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615 Hodgkinson v. Simms, [1994] 3 SCR 377 at 468, Sopinkaand McLachlin JJ; Blueberry River Indian
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In the wake of these authorities, it is Canada' s position that the reasonable expectations
approach is more appropriate, given that the relationship between the Crown and the Indiansis sui
generis or unique and that, as Dickson J noted in Guerin, fiduciary obligations do not normally
attach to the Crown.®*® Under this approach, according to counsel, the existence of an undertaking
by the Crown giving riseto fiduciary dutiesis determined on the basis of amutual understanding of
both the Crown and the Indians that Canada has relinquished its own self-interest and agreed to act
solely on behalf of the Indians; the existence of such an undertaking is fact specific.®’” In counsel’s
view, however, given the comments of Rothstein Jin the Fairford First Nation case, neither the
reasonabl e expectations approach nor the vulnerability approach has proven authoritative and, until
the law is settled, Canada’ s conduct should be measured in light of both tests. Ultimately, Canada
takesthe position that, regardless of which testisapplied, the First Nation hasfailed to establish that
afiduciary obligation was owed or is owing on the facts of this case, or that, if such an obligation
did arise, Canada breached its obligation to the First Nation.

BecausetheFirst Nation takesthe contrary position —that the Crown-aboriginal relationship
fallswithin the “ established” categories of fiduciary relationships —the criteriafor establishing the
existence of fiduciary obligations in the present case are, according to counsel, those identified by
Wilson Jin Framev. Smith. Accordingly, in counsel’ s submission, the requirement for both parties
to understand that one party has relinquished its own self-interest and agreed to act solely on behalf
of the other does not apply since that is the test for fiduciary relationships outside the established
categories, as the Commission previously held in its report on the Cormorant Island inquiry of the
"NamgisFirst Nation.®™ Theonly reason why Rothstein Jin Fairford First Nation applied both tests,
counsel suggests, isthat the band in that case had conducted its own negotiations with the Province

of Manitoba and was itself relying on the reasonabl e expectations approach.®™® Alternatively, even

616 ICC Transcript, September 26, 2000, p. 136 (Michael Mladen).
617 Written Submission on Behalf of the Government of Canada, September 1, 2000, p. 57.

618 Written Submission on Behalf of the Esketemc First Nation, September 18, 2000, pp. 6-7 and 14; ICC
Transcript, September 26, 2000, p. 179 (Stan Ashcroft).

619 Written Submission on Behalf of the Esketemc First Nation, September 18, 2000, p. 7; |CC Transcript,
September 26, 2000, p. 163 (Stan Ashcroft).
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if the reasonable expectations approach were to be applied, the nature of the relationship and the
surrounding circumstances determinewhat the partieswould have reasonably expected; in thiscase,
given Canada s conduct and representations, the Alkali Lake people, had they known the Royal
Commission’s report was being reviewed and that some of the proposed allotments might be lost,
should havebeen ableto reasonably expect, in counsel’ s submission, that Ditchburn and Scott would
have protected the allotments of land made by the M cK enna-McBride Commission.®®

In our view, the members of the Supreme Court of Canada agree on the two categories of
fiduciary relationship and the presumptions associated with each. Where the members of the Court
do not agree is on the test to be applied to determine whether, in thefirst or “established” category
of fiduciary relationship, a presumed fiduciary duty is confirmed or rebutted, or, in the second or
“fact-based” category, a fiduciary duty is proven or fails on the facts of the particular case. The
authorities do not make clear whether there are two tests, with the vulnerability test applying to
established fiduciary relationships and the reasonabl e expectations approach applying to fact-based
fiduciary relationships, or just one test, the content of which remains unsettled. In Fairford First
Nation, Rothstein J concluded that the two approaches “appear to be authoritative for different
factual situations,” % but he neverthel ess applied both approaches. Given hisearlier conclusion that,
“inthe Aboriginal context, one party ceding power to the other may still be a requirement in order
for afiduciary duty to arise,” Rothstein Jmay have believed that the Crown-aboriginal relationship
fallswithin the established categories of fiduciary relationship such that the vulnerability approach
should be employed. If so, the First Nation may be correct in suggesting that Rothstein J used both
approaches because the Fairford First Nation itself chose to use the reasonable expectations test
rather than the vulnerability approach.

We conclude, given Justice lacobucci’ s affirmation in the National Energy Board case that
the fiduciary nature of the relationship between Canadaand First Nationsis “well settled,” that the
Crown-aboriginal relationship falls within the first category of fiduciary relationship. In such

620 Written Submission on Behalf of the Esketemc First Nation, September 18, 2000, pp. 14-15.

621 Fairford First Nation v. Canada (A.G.), [1999] 2 CNLR 60 at 86 (FCTD).
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circumstances, it will be presumed that Canada has aduty to act in the First Nation’ s best interests,
subject to that presumption being rebutted on the facts.

Canada places considerable emphasis on the fact that La Forest J in Hodgkinson v. Smms
goes on to say that, “outside the established categories, what is required is evidence of a mutual
under standing that one party hasrelinquished itsown self-inter est and agreed to act solely on behal f
of the other party.”®? Asfor the requirement of a mutual understanding that the fiduciary will act
solely in the interests of the beneficiary, it isimportant to remember that the expectation may be
actual or, if the circumstances require, judicially prescribed. With regard to the relinquishment of
self-interest, Canada contends that it did not agree to act solely on behalf of the Indians because it
had a broad discretion in the reserve selection processin British Columbiato consider and balance
other interests against the interests of the Indians.®?® Given our conclusion that Crown-aboriginal
relations fall within the established category of fiduciary relationship, it might appear easy to
distinguish Justice La Forest’s comments as applying only to fact-based fiduciary relationships. In
light of the manner in which Sopinka and McLachlin JJ have fleshed out the vulnerability test as
originally conceived by Wilson J, however, we must conclude that the fiduciary’ s obligation to act
solely on behalf of the beneficiary appliesequally in both tests. The essential difference between the
two tests appears to be the requirement in the vulnerability test that the vulnerable party cede its
decision-making power absolutely to thefiduciary so that the fiduciary becomes ableto exerciseits
power or discretion unilaterally to affect the vulnerable party’s legal or practica interests; the
reasonabl e expectations test recognizes varying degrees to which decision-making power may be
assumed by the fiduciary and instead focuses on the parties reasonable expectations, given the
degreeto which the power has been transferred. We will return to Canada s argument that it was not
acting solely for the people of Alkali Lake—and thusdid not owethem afiduciary obligation—when
we apply these legal principles to the facts of this case below.

Despiteour finding that the Crown-aboriginal rel ationship should betreated asfalling within
the established categories of fiduciary relationship, we must be mindful of the approach employed

622 Hodgkinson v. Smms, [1994] 3 SCR 377 at 409-10, La Forest J.

623 Written Submission on Behalf of the Government of Canada, September 1, 2000, p. 85.
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by Rothstein Jin applying both tests to the facts before him. We will do the same. Before doing so,
however, we must address Canada’ s contention that there is an additional criterion for finding a

fiduciary obligation in a particular case: the existence of a specific source for that obligation.

Sources of Fiduciary Obligation

Canada submits that fiduciary obligations owed by the federal government to First Nations must
arise by statute, treaty, agreement, unilateral undertaking, or the common law of aboriginal title.%
In the two "Namgis inquiries and the McKenna-McBride application claim of the Mamalelegala
Qwa Qwa Sot’ Enox Band, Canadarelied on similar language in arguing that

to have a fiduciary relationship which may give rise to a fiduciary obligation, the

following three elements must be present:

@ a statute, agreement or unilateral undertaking to act for, on behalf of or in
the interests of another person;

(b) power or discretion can be exercised unilaterally to affect that person’ slegal
or practical interests; and

(© reliance or dependence by that person on the statute, agreement or
undertaking and vulnerability to the exercise of power or discretion.®

Inthetwo ' Namgisinquiries, this Commission held that these words do not apply wherethe
first category of fiduciary relationshipisinvolved; we considered thethree-part analysisby Wilson J

in Frame v. Smith to be the proper approach for determining whether afiduciary obligation arises

on the facts of agiven case. In the Cormorant Island inquiry, we stated:

In essence, [by importing the requirement of a statute, agreement, or unilateral
undertaking,] Canadasubstitutespart of the Guerinanalysisfor thefirst characteristic
in Madam Justice Wilson’s “rough and ready guide,” and then implies that this one
amalgamated test must be satisfied for a fiduciary obligation to arise. We have
difficulty with this approach for anumber of reasons. First, the fact that Mr. Justice

624 Written Submission on Behalf of the Government of Canada, September 1, p. 54.
625 ICC, Inquiry into the Cormorant Island Claim of the * Namgis First Nation (Ottawa, March 1996),
reported (1998), 7 ICCP 3 at 54; ICC, Inquiry into the McKenna-McBride Applications Claim of the 'Namgis First
Nation (Ottawa, March 1996), reported (1998), 7 ICCP 109 at 168; ICC, Inquiry into the McKenna-McBride
ApplicationsClaimof the Mamal el eqala Qwe’ Qwa’ Sot’ Enox Band (Ottawa, March 1997), reported (1998), 7 |CCP 199
at 250-51. Emphasis added.
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Dickson was careful to state in Guerin that he was making “no comment upon
whether this description is broad enough to embrace all fiduciary obligations’
indicates that he did not intend his remarks to form an exhaustive test. Second,
Madam Justice Wilson did not include the criteria of “statute,” “agreement,” or
“unilateral undertaking” in the first element of her “rough and ready guide’ even
though Mr. Justice Dickson’ sdecisionin Guerin wasavailableto her when shewrote
her decision in Frame v. Smith. We also note that in a more recent case, M.(K.) v.
M.(H.), Mr. Justice La Forest, after referring to Mr. Justice Dickson’s reasons in
Guerin, said that he*would go onestep further, and suggest that fiduciary obligations
areimposed in some situations even in the absence of any unilateral undertaking by
thefiduciary.” % Therefore, in our opinion, the proper approach inthe circumstances
of this claim, is that set out in Frame v. Smith. In other words, the first element
should be the “scope for the exercise of some discretion or power,” and not the
existence of “astatute, agreement or unilateral undertaking to act for, on behalf of or
in the interests of another person.” %

In the "Namgis First Nation’s McKenna-McBride application inquiry, we endorsed our

reasonsin the Cormorant Island claim, but in the Mamalelegalainquiry we took amore fact-driven

approach:

As we discussed in those ["Namgis| inquiries, we are not convinced that every
element of Canada’ stest must be satisfied in order for afiduciary obligation to arise.
Evenif wewereto accept Canada’ s proposed test, we are of theview that afiduciary
relationship exists between the Crown and the Band in the circumstances of this
claim.®

On further reflection, we note that Dickson Jin Guerin stated:

Professor Ernest Weinrib maintains in his article “The Fiduciary Obligation,” 25
U.T.L.J.1(1975), a p. 7, that “the hallmark of afiduciary relation isthat therelative
legal positions are such that one party is at the mercy of the other’s discretion.”

Earlier, at p. 4, he puts the point in the following way:
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[Wherethereisafiduciary obligation] thereisarelationin whichthe
principal’s interests can be affected by, and are therefore dependent
on, the manner in which the fiduciary uses the discretion which has
been delegated to him. Thefiduciary obligationisthelaw’ sblunt tool
for the control of this discretion.

| make no comment upon whether this description is broad enough to
embrace all fiduciary obligations. | do agree, however, that where by statute,
agreement, or perhaps by unilateral undertaking, one party has an obligation to act
for the benefit of another, and that obligation carries with it a discretionary power,
the party thus empowered becomes a fiduciary. Equity will then supervise the
relationship by holding him to the fiduciary’ s strict standard of conduct.®®

Similar language was used by La Forest Jin Hodgkinson v. Smms when he wrote:

Moregenerally, relationshi pscharacterized by aunilateral discretion, suchas
the trustee-beneficiary relationship, are properly understood as simply a species of
a broader family of relationships that may be termed “ power-dependency”
relationships.... [1]n my view the concept accurately describes any situation where
one party, by statute, agreement, a particular course of conduct, or by unilateral
undertaking, gainsa position of overriding power or influence over another party.®®

In making this statement, La Forest J has identified “relationships characterized by a unilateral
discretion, such as the trustee-beneficiary relationship” — clearly in the first category of fiduciary
relationship — as “power-dependency relationships’ involving “any situation where one party, by
statute, agreement, a particular course of conduct, or by unilateral undertaking, gains a position of
overriding power or influence over another party.” His commentsin this context appear to speak to
fiduciary relationships generally and not in the sense of distinguishing thefirst category of fiduciary
relationship from the second.

We do not disagree with Justice La Forest’ s view that fiduciary obligations arise by statute,
agreement, conduct, or unilatera undertaking, but we do not necessarily believe that he was
providing an exhaustivelist of the sourcesof fiduciary obligation or suggesting that one of thesefour

sources must be proven in each case. Indeed, even Canadain its submissions in the present case

629 Guerin v. The Queen, [1984] 2 SCR 335 at 384, Dickson J. Emphasis added.

630 Hodgkinson v. Smms, [1994] 3 SCR 377 at 411, La Forest J. Emphasis added.
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acknowledges that such obligations may arise by treaty or the common law of aboriginal title. The
more important aspect of the statement, in our view, is the fact of one party being in a position of
power or influence over the other, regardless of how that position arises. Even so, although we agree
with Dickson Jin Guerin and LaForest Jin Hodgkinson v. S mms regarding the sources of fiduciary
duty, we remain unconvinced that Canada’ s unorthodox formulation of the test for the existence of
afiduciary obligation as set forth in the’ Namgis and Mamal elegala inquiries was the correct one.
Weassumethat Canadahas cometo the same conclusion, given itsabandonment of that formulation
in the present inquiry.

We will now consider whether, on the facts of this case, fiduciary obligations arose and, if

so, whether they were breached.

Did Canada Owe Fiduciary Obligationsto the Alkali Lake Band?

Positions of the Parties

TheFirst Nation submitsthat, after the release of the report of the McKenna-McBride Commission,
and given Canada’ sknowledgethat the Alkali Lake people desperately needed more meadow lands,
the federal government became subject to statutory and fiduciary duties to protect, preserve, and
obtain formal reserve statusfor IR 15, 17, and 18 on behalf of the Band to ensure that its reasonable
land requirements were satisfied. Whether the lands were reserves, the Band held an independent
legal interest inthem and, accordingto counsel, Canadashould have“fought valiantly” to ensurethat
they were not disallowed in whole or in part — particularly since, given that the McKenna-McBride
Commission had found the Band to have insufficient land, Canada was obliged to hold British
Columbiato increasing the size of the Band’s reserves.®*

In counsel’ s submission, the purpose of the McK enna-McBride Commission, and | ater that
of Ditchburn and Clark, was to ensure that the Indians had sufficient reserve lands to meet their
needs.®* When Ditchburn and Clark undertook their review, the Alkali Lake people, in the First
Nation’s view, needed the lands and had already been using and occupying them for a number of

631 Written Submission on Behalf of the Esketemc First Nation, July 25, 2000, pp. 45-47.

632 Written Submission on Behalf of the Esketemc First Nation, July 25, 2000, p. 64.



Esketemc First Nation Inquiry - IR 15, 17, and 18 Claim 239

years. Moreover, al of IR 18 wasrequired tojoin several small reservesfor threereasons: to provide
the Band with grazing areas of sufficient size, to prevent further pre-emptions from encircling the
existing small reserves, and to preclude future intrusions by logging and non-aborigina ranching
interests. Todisallow IR 15, 17, and 18, Canada had to establish some reasonabl e justification, but,
in counsel’sview, it failed to do so; IR 15 and 17 were rejected as “ not reasonably required and ...
interfering seriously with the devel opment of the grazing facilities of thedistrict,” and most of IR 18
was simply denied without reasons. The First Nation contends that these conclusions were
inconsistent with the earlier findings of the McK enna-M cBride Commission and Ashdown Green.

In the First Nation’ s view, with the death of James Teit and the failure to replace him in the
work of Ditchburn and Clark, the role of representing the interests of both Canada and the Indians
fell to Ditchburn, subject to review and supervision by officialsin the Department of Indian Affairs.
Inthat role, Ditchburn had the unilateral discretion or power to decide whether to pressfor retention
of IR 15, 17, and 18 for the use and benefit of the Alkali Lake Band.®* By contrast, the Band was
peculiarly vulnerable and in a position of “implicit dependency” because it could not legally or
practically pre-empt or purchase land, it could not prevent the encroachment of settlersonitslands,
and it was not consulted or given an opportunity to respond to the statements of Grazing
Commissioner Thomas P. MacK enzie or local rancher C.E. Wynn-Johnson.®** Indeed, according to
counsel, because the Band was compl etely unaware of the review by Ditchburn and Clark, Canada
should have been impressed with greater responsibility to see that the Band's interests were
protected.®®

However, theFirst Nation submitsthat Ditchburn failed to act in aprudent fashion, resulting
in a breach of fiduciary duty. He failed to consult the Band and, with “nary a comment in support
of the Esketemc’ s requests,” he accepted British Columbia’s position that the Band had few cattle,
it did not need additional grazing land, and the proposed allotments would create further scattered

reserves and destroy the area as stock country. According to counsel, these statements were ssmply

633 Written Submission on Behalf of the Esketemc First Nation, July 25, 2000, pp. 61-63.
634 Written Submission on Behalf of the Esketemc First Nation, September 18, 2000, pp. 15-16.

6% ICC Transcript, September 26, 2000, p. 42 (Stan Ashcroft).
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wrong and contrary to the findings of the McKenna-McBride Commission.®® The First Nation
further argues that Canada capitulated to pressure by British Columbiafor Ditchburn and Clark to
completetheir review quickly, resulting in trade-offs and compromises being made to the benefit of
some bands and to the detriment of others, like Alkali Lake.*’

From the First Nation’ s perspective, Canadawas duty-bound, onceit learned of the conflict
between the findings of the M cK enna-M cBride Commission and the recommendations by Clark, to
investigate and to consult the Band. Had Ditchburn done so, he would have learned that there was
no basis for MacK enzie' s recommendation or the underlying representations by Wynn-Johnson.®®
Moreover, senior officialsinthe Department of Indian Affairswereobliged to superviseDitchburn’s
work to ensurethat he“ complied with the parameters of the authority granted to him,” and to review
hisrecommendations carefully “to ensure that he was correctly applying the policy as set forthinthe
instructionsgivento him.” % Had Ditchburn or hissuperiorsfulfilled their duties, “ avery strong case
could have been made with the Provincial Government and, amost certainly, a better result
obtained.”**

Canada takes a very different view of the facts in this case. Relying on statements by
MacK enzie, Wynn-Johnson, and Indian Agents Ogden and A.O. Daunt, Canada contends that the
evidencein this case does not establish that the Band had a desperate need for meadow lands.®** At
“official levels,” in counsel’ sview, Canadaand British Columbiaagreed that IR 15, 17, and 18 were
not “reasonably required” and thus decided to override the McKenna-McBride Commission’s

recommendations regarding the additional reserve lands required by the people of Alkali Lake.®*
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According to counsel, the First Nation has not demonstrated that IR 15, 17, and most of 18 ever
became reserves attracting statutory duties under the surrender provisions of the Indian Act when
they were disallowed or reduced, nor hasit shown how atrust responsibility might have arisen from
the Crown’s actions in this case.*®

Canada further contends that the First Nation's case satisfies neither the reasonable
expectationstest nor the vulnerability test for establishing fiduciary obligations owed by the Crown
to the people of Alkali Lake. In applying the former test, counsel argues that “there is no statute,
agreement, conduct or unilateral undertaking indicating that there was a mutual understanding of
both the Crown and the Band that Canada had relinquished its own self-interest and agreed to act
solely on behalf of the Alkali Lake Band in the circumstances of this claim.”®* The Orders in
Council establishing the reserve creation process were not statutes or agreements with the Indians
but wereinstead exercises of theroyal prerogative; indeed, Canada acknowledges that, because the
Band was not consulted in the development of the Ordersin Council, Canada and the Band could
not have had amutual understanding that Canada had relinquished its own self-interest and agreed
to act solely on behalf of the Band. Similarly, the Indians were not parties to the agreement of
September 24, 1912, which was merely intended to resolve differences between the federal and
provincial governments. Nor is there evidence, according to counsel, that the Alkali Lake people
agreed to have the federal Crown represent their interests, or that such a relationship can be
established by course of conduct. The fact that the people of Alkali Lake appeared and were given
the opportunity to speak during the McKenna-McBride hearings suggests, from Canada's
perspective, that the Band assumed responsibility for representing its own interests in the reserve
allotment processand did not agreeto havethefederal Crown represent itsinterests.®* Alternatively,
counsel contendsthat the Allied Tribes assumed the role of representing the Band, as evidenced by

the supplementary list of reserves proposed by that organization.®® Finally, counsel submits that
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242 Indian Claims Commission

thereisno evidence of an agreement that IR 15, 17, and 18 constituted reserves, that the Band would
receive the lands, or that the federal Crown recognized the lands as reserves or administered them
as reserves for the use and benefit of the Band.®

Canada further contends that, even if the vulnerability test is the proper approach to
determining theexistence of fiduciary obligations, the First Nation has not satisfied therequirements
of that test. Counsel maintains that thereis no evidence of a statute, agreement, course of conduct,
or unilateral undertaking whereby the Band ceded power to the Crown in relation to the lands.
Furthermore, the federal government did not have the power or discretion, in counsel’s view, to
unilaterally affect theBand' spractical or legal interestsbecausereservecreationin British Columbia
required thejoint action of both thefederal and the provincial governments. In any event, thereserve
creation process did not result in adverse consequences to the Band, according to Canada, since it
ultimately received anet increase in itsreserve land base and its aboriginal rights — currently being
negotiated beforethe British ColumbiaTreaty Commission—werenot prejudiced. Counsel addsthat
the Band also retained its rights to sue for trespass or other interference with its land interests,
indicating that it was not at the mercy of the Crown, as required by the vulnerability test.5*

Even if Canadadid have an obligation to represent the Band’ sinterests, it would have been
“redundant” for Ditchburnto discussthedisallowanceof IR 15, 17, and 18 with the Band, according
to counsel, since he possessed transcripts of the M cK enna-M cBride hearingsand “ wasal ready aware
of what the Band felt weretheir needs.” ®*° Counsel further contendsthat, if aduty arose, the duty was
met by (1) approving the addition of IR 9A, 11A, 16, and aportion of IR 18 —atotal of 1,123 acres
—to the Band’ sreserve land base; (2) arguing, albeit unsuccessfully, for the retention of IR 15, 17,
and the remainder of 18; (3) securing reversal of the McKenna-McBride Commission’s
recommendation to cut off Wycott's Flat — an additional 1,230 acres to the Band's benefit; (4)
seeking to have W.W. Baer, who was “very well informed on Indian matters’ and had “the

confidence of Mr. Teit and hisfriends,” replace Clark when the latter was temporarily reassigned;

ba7 Written Submission on Behalf of the Government of Canada, September 1, 2000, pp. 64—68.
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and (5) putting up “quite afight” with the province for the addition to the Band’s reserves of the
5,007 acres of land requested by the Allied Tribes in its supplementary list.**® Moreover, Canada
contends that its representatives were granted a broad discretionary authority under the British
Columbia Indian Lands Settlement Act that did not preclude consideration of interests other than
those of the Band.®®* The policy of creating additional reserves came into conflict with provincial
grazing policies, which required Ditchburn and Clark to consider “how best to accommodate the

interests of the aboriginal and non-aboriginal population in British Columbia.”®?

The Duty to Ensure that the Band' s Reasonable Land Requirements Were Met

After carefully considering the parties’ positions on this issue, the Commission concludes, for the
following reasons, that Canada owed the people of Alkali Lake afiduciary obligation to ensure that
their needs for reserve lands were met.

Under the terms of the McKenna-McBride Agreement of September 24, 1912, the Royal
Commissioners were vested with power to review the existing reserves of Indian bands in British
Columbia and to make recommendations to the federal and provincia governments as to how the
acreages of those reserves should be adjusted. If the Commissioners were “ satisfied that more land
isincluded in any particular Reserve as now defined than is reasonably required for the use of the
Indians of that tribe or locality,” thereservewas, “with the consent of the Indians, asrequired by the
Indian Act, [to] bereduced to such acreage as the Commi ssioner sthink reasonably sufficient for the
purposes of such Indians.” Alternatively, wherethe Commissionersfound that insufficient land had
been set asidefor the use of aparticul ar band of Indians, the Commissionerswereto “fix the quantity
that ought to be added for the use of such Indians.”®* Federal Order in Council PC 3277 and

650 Written Submission on Behalf of the Government of Canada, September 1, 2000, pp. 86-87; Written
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provincial Order in Council 1341 adopting the agreement provided that “the Governments agree to
consider favourably the reports, whether final or interim, of the Commission with aview to give
effect, as far as reasonably may be, to the acts, proceedings and recommendations of the
Commission, and to take all such steps and proceedings as may be reasonably necessary with the
object of carrying into execution the settlement provided for by the agreement in accordance with
itstrue intent and purpose.”®** In our view, these words convey some sort of obligation on Canada
and British Columbiato give effect to the Commission’s acts, proceedings, and recommendations
“unless,” in the words of counsel for the First Nation, “there was a very good reason for their not
doing s0.”%* The use of the word “reasonably” suggests that a decision not to adopt one of the
Commission’ s recommendations did not simply fall within the respective discretions of the federal
and provincial governments but rather was to be assessed objectively.

Canada subsequently enacted the British Columbia Indian Lands Settlement Act and British
Columbiapassed thel ndian Affairs Settlement Act, under which Ditchburn and Clark wereinstructed
toreview thework of the M cK enna-M cBride Commission. Thesimilar wording of section 2 of each
statute provided that, “[t]o the full extent to which the Governor [or Lieutenant Governor] in
Council may consider it reasonableand expedient the Governor [or Lieutenant Governor] in Council
may do, execute, and fulfill every act, deed, matter or thing necessary for the carrying out of the said
[McKenna-McBride] Agreement between the Governments of the Dominion of Canada and the
Province [of British Columbia] according toitstrueintent, and for giving effect to the report of the
said Royal Commission, either in whole or in part, and for the full and final adjustment and
settlement of all differencesbetween the said Governmentsrespecting Indianlandsand Indian affairs
in the Province.”®*® Although the British Columbia Indian Lands Settlement Act and the Indian
Affairs Settlement Act spoke in terms of the Governor in Council and Lieutenant Governor in

Council acting as they deemed “reasonable and expedient,” they were nevertheless required to be
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faithful to the objectively framed “true intent and purpose” of the McKenna-McBride Agreement.
Because the process of reserve selection ultimately grew out of the bilateral agreement between
Canadaand British Columbiaas confirmed by Order in Council and legisl ation, Canada’ sobligation
to the Alkali Lake Band may thus be said to have arisen as a matter of both unilateral undertaking
and statutory prescription.

Even if the agreement, Orders in Council, and legidlation did not impose an objective
standard of providing sufficient reserveland to meet thelndians' reasonablerequirementsbut instead
placed the matter of fixing thereservesin thediscretion of the Crown, wemust neverthel ess consider

this discretion in the context of the words of Dickson Jin Guerin:

Through the confirmation in the Indian Act of the historic responsibility
which the Crown has undertaken, to act on behalf of the Indians so asto protect their
interestsin transactions with third parties, Parliament has conferred upon the Crown
adiscretion to decidefor itself wherethe Indians' best interestsreally lie. Thisisthe
effect of s. 18(1) of the Act.

This discretion on the part of the Crown, far from ousting, as the Crown
contends, thejurisdiction of the courtsto regul atetherel ationshi p between the Crown
andthelIndians, hastheeffect of transforming the Crown’ sobligationinto afiduciary
one....

[W]hereby statute, agreement, or perhapsby unilateral undertaking, one party
has an obligation to act for the benefit of another, and that obligation carrieswith it
a discretionary power, the party thus empowered becomes a fiduciary. Equity will
then supervise the relationship by holding him to the fiduciary’s strict standard of
conduct....

Thediscretion which isthe hallmark of any fiduciary relationship is capable
of being considerably narrowed in a particular case. Thisis as true of the Crown’s
discretion vis-a-visthe Indians asit is of the discretion of trustees, agents, and other
traditional categories of fiduciary. The Indian Act makes specific provision for such
narrowing in ss. 18(1) and 38(2). A fiduciary obligation will not, of course, be
eliminated by the imposition of conditions that have the effect of restricting the
fiduciary’ sdiscretion. A failureto adhereto theimposed conditionswill simply itsel f
be a prima facie breach of the obligation....

[T]he Crown, in my view, was not empowered by the surrender document to
ignore the oral terms which the Band understood would be embodied in the lease.
The ora representations form the backdrop against which the Crown’s conduct in
discharging its fiduciary obligation must be measured. They inform and confine the
field of discretion within which the Crown was freeto act. After the Crown’ sagents
had induced the Band to surrender itsland on the understanding that the land would
be leased on certain terms, it would be unconscionable to permit the Crown simply
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to ignore those terms. When the promised lease proved impossible to obtain, the
Crown, instead of proceeding to lease the land on different, unfavourable terms,
should have returned to the Band to explain what had occurred and seek the Band's
counsel on how to proceed. The existence of such unconscionability isthe key to a
conclusion that the Crown breached its fiduciary duty. Equity will not countenance
unconscionable behaviour in afiduciary, whose duty is that of utmost loyalty to his
principal .®’

Inthe present case, Canadamust betaken to have known that the members of the Alkali Lake
Band would have preferred the recommendations of the M cKenna-McBride Commission over the
scaled-back recommendations of Ditchburn and Clark. That knowledge should have similarly
informed and confined Canada’ sdiscretion, thereby making it unconscionablefor Canadato ssmply
ignore the Band' s position and proceed to allocate reserves on less favourable terms.

The next question we must consider is whether Canada s duty to ensure that the Band's
reasonabl e reserve requirements were satisfied neverthelessfailsto giverise to an obligation on the
factsof thiscasegiven therequirementsof thevul nerability test and the reasonabl e expectationstest.
If an obligation did arise, wemust a so consider whether, inthecircumstances, Canada’ sactionsmay

be said to have reasonably satisfied that obligation.

(@ Vulnerability Test

Under the vulnerability approach, we consider, on the facts of this case, that any power or discretion
the Band may have had to determineitsreserves was ceded to the federal government. Thiscession
took place involuntarily because Canada and British Columbia simply agreed between themselves
that they would decide the matter; the Band had no say in deciding whether those lands would
actually be made reserves. In this respect we have already found in the McKenna-McBride
Agreement, the Ordersin Council, and the British Columbia I ndian Lands Settlement Act astatutory
unilateral undertaking by the Crown to act for the benefit of the Indians of British Columbia. The
Indianswere not party to any of theseinstruments and thuswereforced to rely on Canadato identify

and preserve their interests.

&7 Guerin v. The Queen, [1984] 2 SCR 335 at 383-84 and 387-89, Dickson J.
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We recognize that the Alkali Lake people were afforded an opportunity to make
representationsto the M cK enna-M cBride Commission, but that opportunity did not clothethemwith
any power to make decisions on their own behalf with regard to reserve selection. It was open to the
M cK enna-M cBride Commission to recommend, over the objectionsof the bandsinvolved, that lands
be cut off from existing reserves, and in many cases bands in British Columbiawere unhappy with
thework of the Royal Commission becauseit did precisely that. Inany event, it seemsclear that even
Canada acknowledged the shortcomings of the Alkali Lake Band's statements before that
Commission, given Indian Agent Daunt’s remarks, as reported to Ditchburn by Indian Agent E.
MacLeod on July 5, 1927, “regarding the lack of proper representations being made to the Royal
Indian Commission on behalf of the Alkali Lake Band.”®®

Nor could the Band' s representationsto the M cK enna-M cBride Commission be considered
an effective submission to Ditchburn and Clark, given thefailure of those two representatives of the
federal and provincial governments to provide the Band with any chance whatsoever to respond to
the statements of Wynn-Johnson and MacK enzie. Ditchburn and Clark were given broad powers of
review over the work of the McKenna-McBride Commission, including the power to recommend
additional cut-offs and, asin this case, the reduction of additions made by the McKenna-McBride
Commission. Bands had no input and no recourse to these decisions, and accordingly we conclude
that their power was effectively ceded for them, to paraphrase McLachlin Jin Apsassin.

In the reserve selection process, then, wefind that the Alkali Lake Band, like other bandsin
British Columbia, was completely at the mercy of the federal and provincial governments. In so
saying, we again acknowledge Canada's point that it could not unilaterally set apart reservesin
British Columbia since the proprietary jurisdiction over unreserved Crown lands resided with the
province. However, Canada’ sinability unilaterally to set apart reserves, whiletrue, isirrelevant and
misleading with regard to whether it owed afiduciary obligation on the facts of this case. Canada
was vested with aunilateral power and discretion, but of adifferent sort: to decide whether simply
to accept thedenial or reduction of IR 15, 17, and 18 as proposed by Clark, or alternatively to consult
the peopleof Alkali Lakeand, if sodirected, to formally disagree with Clark and actively pursuethe

658 E. MacLeod, Indian Agent, to W.E. Ditchburn, Indian Commissioner for British Columbia, July 5,
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retention of those lands. As Rothstein J stated in the Fairford First Nation case, where the band
negotiated its own agreement but Canada was responsible for effecting the transfer of title and
obtaining payment, Canadawas subject to “afiduciary duty ... to ensure that the best interests of the
Band were protected insofar as Canada’ s unilateral discretion with respect to the transaction was
concerned.”®*

The manner in which Canadaexercised itsunilateral power or discretion in the present case
directly affected the Band's legal and practical interests by denying its members any recourse to
Clark’s recommendation and ultimately causing them to lose the use and occupation of their
settlement lands. The evidence of the First Nation’s elders indicates that the Band was eventually
forced to vacate IR 15, 17, and the disallowed portion of 18, creating a great deal of uncertainty
regarding the rights of band members to use and occupy those lands. Ultimately, the provincial
government sold or leased portions of IR 18 to ranchers, and much of the three disallowed areaswas
logged out.

Finally, having concluded that the Alkali Lake Band was at Canada’s mercy and thus
peculiarly vulnerable to any decision the federal government might make with regard to reserve
allocation, we cometo the question of whether Canadaasfiduciary was obliged to exerciseits power
or discretion solely for the Band’ s benefit. Canada suggests that the existence of other interests, and
the need for it to balance those interests in allocating reserves to bands in British Columbia, means
that it was not required to exercise its power or discretion in the Band' sinterest alone. In so saying,
Canadarelies on the statement of Rothstein Jin Fairford First Nation regarding his finding that
section 18(1) of the 1985 Indian Act did not burden Canadawith fiduciary obligationsin relation to

itsinvolvement in the study, approval, and financing of the Fairford River Water Control Structure:

Finally, to find afiduciary duty with respect to Canada s involvement with
the Water Control Structure, would, | think, place a far broader scope on the
obligation of the Crown than implied by subsection 18(1) or the relevant fiduciary
duty and Aboriginal jurisprudence. It would place the government in a conflict
between itsresponsibility to act in the publicinterest and itsfiduciary duty of loyalty
to the Indian band to the exclusion of other interests. In the absence of legislative or
Congtitutional provisions to the contrary, the law of fiduciary duties, in the

659 Fairford First Nation v. Canada (A.G.), [1999] 2 CNLR 60 at 119 (FCTD).
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Aborigina context, cannot be interpreted to place the Crown in the untenable
position of having to forego its public law duties when such duties conflict with
Indian interests.®®°

If it were universally true that the existence of competing interests negates a finding that
Canadais obliged to act solely in the best interests of a First Nation, we suspect that there would be
almost no circumstances in which Canada could be said to owe a fiduciary obligation to a First
Nation. Y et we see that the Supreme Court of Canada in Guerin and Apsassin, in the context of
reserve surrenders, and even Rothstein J himself in Fairford First Nation, in a reserve creation
situation, found that fiduciary obligations not only existed but also had been breached. Rothstein J
held that afiduciary must act with reasonable skill and diligence, and concluded that Canadahad not
met this standard because it failed in that case to act in atimely manner. An unusual complicating
factor, however, was that the agreement proposed by Manitoba would have been an improvident
transaction from the perspective of the Fairford First Nation, meaning that, although Canada was
responsible for delay, “it wasto the Band' s benefit,” according to Rothstein J, “that Canadadid not
ratify the agreement.” Rothstein J continued:

The issue then is whether, in not ratifying an improvident transaction to
which the Band was prepared to agree, Canadais saved from afinding of breach of
fiduciary duty on account of delay. | do not think so....

Canada may have been liable for breach of a fiduciary duty if it had
proceeded to ratify an improvident transaction. However, Canada is not free of
fiduciary liability because it delayed in ratifying the transaction. That is because the
delay is not related to the improvidence of the transaction. Canada seems to have
been willing to go along with the agreement. The delay was attributabl e to confusion
on the part of Canada as to how to proceed.

The duty of a fiduciary relates to the discretion that isto be exercised. That
must include assessing the merits of the agreement from the point of view of the
Indian band. What Canadawas required to do wasto determine, in atimely manner,
what, if anything, was improvident in the compensation agreement and advise the
Fairford Band. That isthereason for Canada sroleasafiduciary, interposed between
thethird party (Manitoba) and the Fairford Band. Aslsaac C.J.F.C. stated at page 25
[p. 263 C.N.L.R.] of Semiahmoo, supra:

660 Fairford First Nation v. Canada (A.G.), [1999] 2 CNLR 60 at 92 (FCTD).
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| should emphasize that the Crown’ sfiduciary obligationisto
withhold its own consent to surrender where the transaction is
exploitative. In order to fulfill this obligation, the Crown itself is
obliged to scrutinize the proposed transaction to ensure that it is not
an exploitative bargain. As afiduciary, the Crown must be held to a
strict standard of conduct.®®Y

Of course, had Canada acted in a timely manner, it is not known whether
Manitobawould have agreed to atransaction that was not improvident from the point
of view of the Band. However, this does not absolve Canadafrom liability for delay.
In Guerin, supra, Dickson J. states at page 388 [S.C.R.; p. 140 C.N.L.R]:

When the promised lease proved impossible to obtain, the Crown,
instead of proceeding to lease the land on different, unfavourable
terms, should have returned to the Band to explain what had occurred
and seek the Band’s counsel on how to proceed.

That was the obligation on Canada in this case. In atimely manner, it should have
determined that the compensation agreement was not acceptable, explained its
reasons to the Band and sought instructions as to how to proceed. In not doing so,
Canada breached its fiduciary duty to the Band.®®

Similarly, in Apsassin, McLachlin Jheld that, although the band’ s decision to surrender was
to be respected, Canada nevertheless would have been obliged to withhold its consent to the
surrender if the band’ s decision had been so foolish or improvident as to constitute exploitation; if
the transaction was not exploitative, there was no fiduciary obligation to withhold consent. She
further held that the Crown had provided the band with information as to the options availableto it
and their foreseeable consequences. The result was that the decision to surrender could fairly be
attributed to the band, refuting the argument that the band abnegated or entrusted its power over the
surrender of the reserve to the Crown. In each of these examples, it seems clear on the facts as set
forth by McLachlin J that, had Canada failed to take the positive steps it did — by providing band
members with information to permit them to make an informed decision, and by reviewing the
transaction to determineif it was exploitative—it |eft itself open to liability for breach of fiduciary

obligation unless it could objectively establish at alater date that the transaction made sense from
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the band’'s perspective at the time. The subsequent review by the Supreme Court of Canada
vindicated Canada’s pre-surrender actions. In the post-surrender context, Canada failed to take
positive, prudent steps to retain or reacquire the mineralsrights, and it was held to be in breach of
afiduciary obligation. Similarly, in Fairford First Nation, federa officialsfailed to consult the First
Nation regarding negotiations with the provincial government, prompting Rothstein J to conclude
that Canadahad breached its“fiduciary duty ... to protect the Band inits dealings with Manitoba.” %%

In the present case, the Band was not in a position to make its own decision, but Canada
should still have obtained input from the Band to permit the federal government to make a proper
decision on the Band's behalf. It was in this context that, although still able to consider other
interests, Canada was required to put aside its own interest in achieving a global settlement with
British Columbia, as well as the interests of white ranchersin securing additional grazing land, to
ensure that it acted solely for the Band to identify and, to the extent possible, satisfy the Band's
interests.

The point is that Canada cannot simply hide behind its obligation to consider competing
interestsasajustification for committing aFirst Nation to an exploitative transaction or for ignoring
theinterestsof aFirst Nation. In Apsassin, McLachlin Jheld that Canadamay in some circumstances

find itsalf in aconflict of interest:

Thetria judgewascorrect infinding that afiduciary involved in self-dealing,
i.e.inaconflict of interest, bears the onus of demonstrating that its personal interest
did not benefit from its fiduciary powers: J.C. Shepherd, The Law of Fiduciaries
(1981), at pp. 157-59; and A.H. Ooster hoff: Text, Commentary and Cases on Trusts
(4™ ed. 1992). The Crown, facing conflicting political pressures in favour of
preserving the land for the Band on the one hand, and making it available for
distribution to veterans on the other, may be argued to have been in a position of
conflict of interest.®®

Inthe present case, Canadafaced virtually the same conflicting pressures: should it work to preserve

IR 15, 17, and 18 for the people of Alkali Lake, who were already using and occupying those lands,

663 Fairford First Nation v. Canada (A.G.), [1999] 2 CNLR 60 at 149 (FCTD).

664 Blueberry River Indian Band v. Canada (Minister of Indian Affairs and Northern Devel opment),
[1995] 4 SCR 344 at 379, McLachlin J.
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or should it agree with British Columbiato alow those lands to be freed up to satisfy the grazing
interests of ranchers like Wynn-Johnson? Clearly Canada stood to gain politically by allowing
Clark’ s proposed disallowance and reduction of IR 15, 17, and 18 to proceed, thus clearing the way
for an overall settlement with the province. However, based on the reasoning of Rothstein Jin the
Fairford First Nation case, it was necessary for Canada in these circumstances to scrutinize and
assess, from the point of view of the Alkali Lake Band, the merits of Clark’ sproposal. It should also
have informed the Band of the proposal as well as possible aternatives and their respective
consequences. Had Canada determined that the proposal was not acceptable to the Band, it should
have sought instructions as to how to proceed. Alternatively, if the agreement was improvident,

Canada’ s duty was to withhold its consent.

(b) Reasonable Expectations Test

In determining whether the facts of a particular case satisfy the reasonable expectations test,
LaForest Jin Lac Mineralsand Hodgkinson v. Smms asked whether, having regard for all the facts
and circumstances, one party could reasonably have expected the other party to act in the former’s
best interests with respect to the subject matter at issue. Thecritical question istherole Canada has,
or should betaken to have, in therelationship with the Alkali Lake Band: wasit so implicated in the
Band's affairs or so aligned with the protection and advancement of the Band’s interests that a
foundation existsfor what La Forest J (adopting the analysisof P.D. Finnin an articleentitled “The
Fiduciary Principle’®®) referred to in Lac Minerals as the “fiduciary expectation”?

In our view, the answer must be aresounding yes. Given our finding that the arrangements
for reserveallocationin British Columbialimited the Indiansto representationsbeforethe M cK enna-
McBride Commission and excluded them from the actual decision-making process, we are driven
to the conclusion that Canada, as the government responsible under section 91(24) of the
Constitution Act, 1867 for “Indians, and Lands reserved for the Indians,” must be taken by the
McKenna-McBride Agreement, by Order in Council PC 3277, by the British Columbia Indian Lands

Settlement Act, and by its conduct to have assumed responsibility for protecting the Indian interest

665 P.D. Finn,“TheFiduciary Principle,” in T.G. Y oudan, ed., Equity, Fiduciariesand Trusts (Agincourt,

Ontario: Carswell, 1989), 1.
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in reserve allocation. Accordingly, we find it reasonable for the people of Alkali Lake to have
expected — the so-called “fiduciary expectation” — that Canada would act in their best interests.

Inso saying, wearenot ignoring Canada sargumentsthat the Alkali Lake Band madeitsown
representations before the M cK enna-M cBride Commission, or that the Band was represented by the
Allied Tribes. We simply disagree that these arguments are, in certain respects, factually sound or,
in others, legally probative.

Wehavea ready discussed our reasonsfor giving little credenceto the Band’ sability to make
representations; they were not given the opportunity to respond to the statements of Wynn-Johnson
and MacKenzie, nor were they permitted to participate in the decision-making process. As for
Canada’ s supposition that the Allied Tribes represented the Band in the deliberations by Ditchburn
and Clark, we notethat in making thisargument Canadahasrelied on Deputy Superintendent Scott’s
memorandum of October 29, 1923, as well as Ditchburn’s letter of February 10, 1923, to British
Columbia s Minister of Lands, T. Duff Patullo. We see nothing in Scott’ s |l etter, however, dealing
specifically with the Alkali Lake Band or to suggest that it was represented by the Allied Tribes, and
indeed the existence of any relationship between the two groups was later placed in considerable
doubt by the statements of lawyer Alec D. Macintyre before the Specia Joint Committee of the
Senate and House of Commonsin 1927. Asfor the supplementary land requests made by Ditchburn
on behalf of the Band, it seems clear that, although the Allied Tribes may have asked for the lands
in the supplementary lists to be provided to the particular bands involved, the specific list for the
Alkali Lake Band was prepared by Ditchburn himself on the basis of information supplied by the

Indian agent:

TheAlkali Lake Indians of this Agency have been for many years cutting hay
for their stock from a number of meadows on vacant Crown lands and the Agent
therefore recommends that these be set aside for them.... The Allied Tribes
Committee did not have the opportunity of visiting the Williams Lake Agency.®®

666 W.E. Ditchburn, Chief Inspector of Indian Agencies, to T.D. Patullo, Minister of Lands, February 10,
1923, enclosing list entitled “Alkali Lake Band” (ICC Documents, p. 421).
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Canada submits that, if afiduciary, tort, or other duty existed —which Canada denies —*“it
would have been to act diligently to negotiate the best deal possiblein the circumstances.”®®’ Even
this submission confirms, albeit somewhat backhandedly, Canada's view that, if there was
negotiating to be done, it was Canada’ sjob to do it. The entire tone of the historical documents, as
well as Canada s written and oral submissions, reflects the government’ s perception that it, and it
alone, should determine what was in the best interests of the Indians. In such circumstances, we
believeit was reasonable for the members of the Alkali Lake Band to expect and rely on Canadato
act in their best interests.

It will be recalled that, outside the established categories of fiduciary relationship, what is
required is evidence of amutual understanding that one party has relinquished its own self-interest
and agreed to act solely on behalf of the other party, as prescribed by La Forest Jin Hodgkinson v.
Smms.®® In this sense, we believe that recognition of Canada’ s control over the negotiating process
was mutual to both the federal government and the Indians of Alkali Lake. But can it be said that
both parties understood that Canada had relinquished its own self-interest and agreed to act solely
on behalf of the Alkali Lake Band? Such amutual understanding may not seem apparent, particularly
in the case of the review by Ditchburn and Clark, of which the members of the Band appeared to be
unaware. But as La Forest J noted in Lac Minerals, the fiduciary expectation, in addition to being
actual, may be judicially prescribed “where, given the circumstances of the relationship, the law
ordainsit to bethe beneficiary’ sentitlement irrespective of whether thefiduciary hasadverted to the
matter, or because the purpose of the relationship itself is perceived to be such that to allow
disloyalty in it would jeopardize its perceived social utility.®® In the present case, although the
people of Alkali Lake may not have been informed of the work being done by Ditchburn and Clark,
it is our view that, given the federal government’s unilateral discretion in the matter, they were
neverthel ess entitled to expect the work to be done in their best interests, just as they were entitled

to expect it of the McKenna-McBride Commission.

g7 Written Submission on Behalf of the Government of Canada, October 17, 2000, p. 19.
68 Hodgkinson v. Smms, [1994] 3 SCR 377 at 409, La Forest J.

669 Lac Minerals Ltd. v. International Corona Resources Ltd., [1989] 2 SCR 574 at 648, La Forest J.
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Evenif vulnerability isnot anecessary ingredient for deciding whether afiduciary obligation
existed, it waspresent, aswe have already discussed, in Canada sunilateral ability to decidewhether
to go along with Clark’ s position in the interests of political expediency or alternatively to defend
and promote the Band’ sretention of IR 15, 17, and 18. In so saying, we acknowledge the comment
of La Forest J that it is wrong to focus on whether Canada's power or discretion is somehow
unilateral. Wetakethisto mean that, even where abeneficiary has some say in the decision-making
process or some ability to protect itself from harm, it may still be vulnerable depending on whether
it should be expected to know that it should take protective measures. However, where, as here, the
power or discretion actually was unilateral, we believe that the Band as beneficiary was as exposed
to harm asit could be because, even if it had been aware that it should take measures to protect its
interests, there was nothing it could do.

In these circumstances, no one but Canada could have protected the Band' sinterests. In our
view, thereasonabl e expectationstest has been met, and Canadawasimpressed with the sameduties
as those identified under the vulnerability test: (&) to scrutinize and assess, from the point of view
of the Alkali Lake Band, the meritsof Clark’ s proposal; (b) to inform the Band of the proposal, with
information asto the alternatives and their possible consequences; (c) to seek instructions asto how
to proceed, if the proposal was not acceptable to the Band; and (d) to withhold consent, if the

proposa was improvident.

(© Defence of Reasonable Justification
We have concluded from the circumstances of the present case that the members of the Alkali Lake
Band ceded to Canada absolutely, albeit involuntarily, any power they may have had over reserve
alocation in the province, such that they were left vulnerable or at the mercy of the Crown’s
discretion in the reserve lands they ultimately received. We have also found that the circumstances
gaveriseto areasonable expectation on the part of the people of Alkali Lake that Canadawould act
in afiduciary capacity —that is, loyally, skillfully, and diligently in the best interests of the Indians
—inthe reserve allocation process.

The next question we must ask is whether, in exercising its fiduciary duties, Canada acted

appropriately in the circumstances. Were the reserves ultimately allocated to the Alkali Lake Band



256 Indian Claims Commission

reasonable in terms of quality and quantity? Was it reasonable for Ditchburn and Clark to deny or
reduce the reserve land all ocations recommended by the M cK enna-M cBride Commission?
Canada would answer each of these questions affirmatively, based on the statements of

Indian Agent Isaac Ogden and local rancher C.E. Wynn-Johnson:

243. [T]he evidence does not demonstrate that the Band had a desperate need for
meadow lands. The evidence provided to the McKenna-McBride Commission by
Indian Agent Ogden indicates that the Alkali Lake Band were “pretty well to do
Indians’ and were “fairly well off” with respect to pasture land. The Indian Agent
supported the Band's application for additional lands not because they were
desperately needed by the Band but because he * thought they could raise more stock
if they had alittle more pasture land”.... The evidence of the Indian Agent does not
at al indicate that the pasture land was desperately needed by the Band....

244. The evidence from the Provincia Grazing Commissioner Mackenzie ...
indicated that the Alkali Lake Band's reserves were aready large enough to hold
their cattle. Evidence from C.E. Wynn-Johnson, Indian Agent Daunt and Mr. Clark
... dsoindicated that the Alkali Lake Band did not need additional reserves and that
they had sufficient hay lands on established reservesif they would cultivate them.®”

We have carefully reviewed the evidence given by Ogden before the McKenna-McBride
Commission, but it is at best equivocal. In aletter to J.G.H. Bergeron, Secretary to the McKenna-
McBride Commission, before the hearings regarding the Band' s reserves, he wrote that “ mostly all
their land is not much use.”®* Although Ogden did say that the people of Alkali Lake were “pretty
well to do” and “fairly well off” in terms of pasture land, he was presumably referring to acreage
rather than quality because he also acknowledged that a“good deal” of the Band’ sland was “ pretty
rocky and steep with high side-hills,” its pasture land was “pretty poor,” and half the men in the
Band did not have good reserve land. He further stated that the some of the Band' s reserve lands
were not useful, that he thought “they ought to have other land that would be more suitable for
them,” and that he considered the Band’ s request for additional pasture land to be reasonable since

it would permit band membersto raise more stock. Wefind it troubling, however, that, in giving this

670 Written Submission on Behalf of the Government of Canada, September 1, 2000, pp. 85-86.

o7 Isaac Ogden, Indian Agent, WilliamsLake Agency, to J.G.H. Bergeron, Secretary, Royal Commission
on Indian Affairsin British Columbia, May 22, 1914, NA, RG 10, vol. 11020, file 512B (ICC Documents, p. 281).
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evidence, he also admitted having no knowledge of IR 4, 5, 9, 10, 11, 12, 13, or 14 — eight of the
Band's 14 existing reserves as of 1914.%"

Wynn-Johnson’ s representations were also suspect. On November 10, 1922, he informed
MacKenziethat “the Indians [of Alkali Lake] have practically no cattle, although they have alarge
number of useless cayuses.” He added that the evidence given by Band members before the
McKenna-McBride Commission would bear out his opinion that “they would [not] have any
difficulty keeping their stock on their numerous reservations.” Finally, he expressed concern that
ranchers who had come to appreciate being able to “drift our cattle up that valley to the back
country” would be opposed to alowing the Indians “to fence that valley” asit “would destroy this
section as a stock country.”®"

Wynn-Johnson’ s information appears to have been doubtful in at |east three respects. First,
contrary to Wynn-Johnson’'s contention that the Alkali Lake had “practically no cattle,” Chief
Samson testified under oath beforethe M cK enna-M cBride Commission that the Band had about 100
head of cattle and some 350 horses. In Wynn-Johnson'’ s opinion, the horseswere nothing morethan
“useless cayuses,” but they were obviously valued by the Band and had |esser pasture requirements
since, according to Ogden, reducing the horses by 300 head would permit the cattle herd to be
increased by roughly 175. In any event, the Band's need for grazing land seems to have been
considerably more substantial than Wynn-Johnson'’ s representations would have suggested.

Second, the evidence of band members before the M cK enna-M cBride Commission did not
“bear out” Wynn-Johnson’s opinion that they had sufficient land to maintain their stock. Chief
Samson opened the hearings with apleafor more land, and the Royal Commissioners received 17
applications from the Band for additional lands already being used by the people of Alkali Lake.
Moreover, as we have just discussed, Indian Agent Ogden confirmed that much of the Band's
existing land was poor and that he considered the Band's request for additional lands to be

reasonable. Similarly, surveyor Ashdown Green, who must be taken to have been moreimpartial in

672 Royal Commission on Indian Affairsfor the Province of British Columbia, Transcript of Proceedings,

November 23, 1914 (1CC Documents, pp. 335 and 339-42).
o7 C.E. Wynn-Johnson to Thomas P. MacK enzie, Commissioner of Grazing, November 10, 1922 (ICC
Documents, pp. 411-12).
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the matter than Wynn-Johnson, laid out additional reserves “to meet the necessary and reasonable
requirements of the Indians ... the new allotmentsin their behalf to include only the meadows from
which hay iscut, or which are otherwise utilized agriculturally.” ¢ In hisreport he noted in particul ar
with respect to IR 17 that it included good meadows that were “of great assistance to the Indians,
who are very short of feed for their stock.”®

Finally, Wynn-Johnson suggested that providing the proposed additional reservestotheBand
would result in the valley being fenced and ranchers being precluded from freely running their cattle
through the area. There is no indication in the record, however, that the people of Alkali Lake
intended to fence the reserves. The only evidence we have seen in this regard is a statement by
Grazing Commissioner MacK enzie that the reserves should be fenced and the Indians required to
hold their cattle and horses on their own lands.

Despite the shortcomings in Wynn-Johnson’s comments, MacK enzie clearly took them to
heart. In early 1923, Ditchburn had indicated in lettersto Scott and Indian Agent A.O. Daunt that he
did not anticipate much difficulty in obtaining large areas of grazing land for the Indians of the
Williams Lake Agency,®”® based on his belief that the Grazing Commissioner was “fully in touch
with the requirements in these sections of the country.”®”” Even MacK enzie acknowledged that he
had been thinking of allotting additional range to the membersof the Alkali Lake Band if they could
not comfortably keep their stock on their existing reserves.®® However, in a file note, he

subsequently referred to Wynn-Johnson' s letter as* evidence that Indians [of Alkali Lake] have no

674 C.H. Gibbons, Secretary, Royal Commission on Indian Affairsfor the Province of British Columbia,

to Ashdown H. Green, BCLS, August 15, 1915, NA, RG 10, vol. 11020, file 512B (1CC Documents, p. 357).

678 Ashdown H. Green, BCLS, to C.H. Gibbons, Secretary, Royal Commission on Indian Affairsfor the
Province of British Columbia, January 10, 1916, NA, RG 10, vol. 11064, file 33/16, part 2 (ICC Exhibit 11, tab 5).

676 W.E. Ditchburn, Chief Inspector of Indian Agencies, to Duncan C. Scott, Deputy Superintendent
General of Indian Affairs, January 17, 1923, NA, RG 10, vol. 7784, file 27150-3-13, part 1 (ICC Documents,
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o7 W.E. Ditchburn, Chief | nspector of Indian Agencies, to T.D. Patullo, Minister of Lands, January 16,
1923, NA, RG 10, vol. 11046, file 33/General, part 5, reel T-16,087 (ICC Exhibit 11, tab 6).

678 Thomas P. MacK enzie, Commissioner of Grazing, to C.E. Wynn-Johnson, November 22, 1922 (ICC
Documents, pp. 413).
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cattle” and required no additional reserves. He also accepted at face value the rancher’ s complaint
that providing the desired reserves would “practically mean that control of the summer ranges
[would be] placed in the hands of the Indianswho are grazing only useless horses,” and decided that
he would “not agree to the increase in further scattered reservations for the Indians.”®” This last
comment seems particularly odd since one of the expressed purposes of IR 18 wasto join a number
of scattered reserves rather than create additional new ones.

Just as MacKenzierelied on Wynn-Johnson for information, it seems clear that Clark relied
on MacKenzie for his recommendation on how to deal with interior grazing lands. There is no
suggestion that Clark or Ditchburnvisited Alkali Laketo obtainfirst-hand knowledge of the country,
but the former in hisfinal report, echoing MacK enzie' s comments, recommended the disallowance
of IR 15and 17 on the basis of their “ not being reasonably required and asinterfering seriously with
the devel opment of thegrazingfacilitiesof thedistrict.” % Ditchburn confirmed that, just ashad been
donefor the Shuswap, ColumbiaLake, and St Mary' s Bands of the Kootenay Agency, heand Clark
had disallowed the suggestions of the M cK enna-M cBride Commission for the Alkali LakeBand“on
the recommendation of Mr. MacKenzie, the Grazing Commissioner, it being contended that the
granting of these reserves would interfere with the grazing interests of the white people.”

Canada seems to suggest that the concurring reports of Ditchburn and Clark reflect their
agreement that the reasonable land requirements of the people of Alkali Lake had been met. With
respect, we believethisargument to be one of form over substance. Although we must acknowledge
that Ditchburn and Clark were able to submit concurring recommendations and that, “at official
levels,” thefederal and provincial governmentsboth ratified thoserecommendations, it neverthel ess
seems obvious that Ditchburn and Clark had very different views of the Band’ s requirements. The

evidence supports the First Nation's contention that, at least with regard to the Alkali Lake Band,

67 ThomasP. MacK enzie, Grazing Commissioner, “ Inreferenceto recommendations of the Royal Indian

Commission regarding establishment of proposed new reserves, Williams Lake Agency,” undated, British Columbia
Ministry of Lands, file 02676 (ICC Documents, pp. 433-34).

680 JW. Clark, Superintendent, Immigration Branch, to T.D. Patullo, Minister of Lands, undated, British
Columbia Ministry of Lands, file 02676 (ICC Documents, pp. 449 and 459).

o8 W.E. Ditchburn, Chief Inspector of Indian Agencies, to G.R. Naden, Deputy Minister of Lands,
March 26, 1923 (ICC Documents, pp. 435-36).
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Canadayielded to Clark’ s position in an effort to finalize the matter in a politically acceptable way.
On March 11, 1923, in commenting on Clark’s recommendation to disallow IR 15 and 17 and to
reduce IR 18 from 3,992 acres to 640 acres, Ditchburn advised Scott that he had “registered
objections but this was the best | could get.”®®? Similarly, in 1925, Minister of the Interior Charles
Stewart commented in the House of Commons regarding the implementation of the McKenna-
McBride Agreement that “[w]e did not entirely satisfy the Indians or their representatives in the
alocation of lands, but inasmuch as the provincial government were threatening to cancel the
arrangement altogether if wedid not take action, wethought it well to do something”; ultimately the
federal government ratified the agreement and the Royal Commission’ sreport.®® Thesewere hardly
ringing endorsements of any consensus between Canada and British Columbia that the Indians
needs had been met.

Ditchburn further added that, if the Alkali Lake Band could be allotted new reserves from
the supplementary list on “meadow lands ... which they have always been using,” then he felt he
“could with al confidence report that the British Columbia Government have gone as far asit is
possibleto goin meeting the reasonabl e requirements of the Indians and they should be satisfied.” %
Similarly, after Clark had issued afinal report but beforeissuing hisown, Ditchburn disagreed with
the provincial assessment that additional meadow landswere not required because, in addressing the
supplementary list of reserves, he stated that “it would be wise policy on the part of the Government
of British Columbiato allow” the recommended reserves, including “some meadow lands for the
Alkali Lake Indians which | am of the opinion it would be advisable to give part of if not all.”®*
Clearly, the Band received none of the meadow lands on the supplementary list, and accordingly
Ditchburn would seemingly have had to admit that the Band had no reason to be satisfied that its

68z W.E. Ditchburn, Chief Inspector of Indian Agencies, to Duncan C. Scott, Deputy Superintendent

Genera of Indian Affairs, March 11, 1923 (ICC Documents, pp. 424-25). Emphasis added.
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requirements had been met. This was acknowledged by Indian Agent E. MacLeod in a letter to
Ditchburn on July 5, 1927, when, in light of fellow Agent A.O. Daunt’ s view that the Band had not
been properly represented beforethe M cK enna-M cBride Commission, heremarked: “ | am expecting
some difficulty in the matter of the land situation of the Alkali Lake Band but that will have to be
dealt with on its own merits when we come to it.” °®

A parcel-by-parcel review of IR 1 through 14 in Appendix C, and of the additional lands
applied for and approved by the McKenna-McBride Commission in Appendix D, amply
demonstrates these shortcomings.®’ With the exception of thelimited hay swampsand pastureareas
on most of the reserves, the larger proportion of the land was rocky and steeply sloped or, if level,
was covered by scrubby trees, suffered from akaline soil or lack of water, or did not support
cultivation because of its elevation and the attendant short growing season and highrisk of frost. As
Commissioner O’ Rellly commented when setting apart IR 1 through 14, most of the good land had
already been acquired by settlersthrough pre-emption, purchase, or lease, so the Indianswereforced
to accept the remaining, less desirable tracts. By way of contrast, IR 17, which was disallowed, was
described as “generally ... good meadows that were of great assistance to the Band,” and IR 15,
although portrayed by Ashdown Green as containing alarge proportion of brush, was not associated
with the sort of negative commentsthat characterized most of thelandsactually all otted to the Band.
The quality of IR 18 is little discussed in the documents, although surveyor MacKay in 1926
described the approved 703 acres surveyed by him as wooded, the soil being “light and dry with
occasional rock outcrops.” In short, we are hard pressed to understand how it can befairly concluded
that Ditchburn and Clark reasonably disallowed or reduced IR 15, 17, and 18 or that Ditchburn gave
Clark’ s recommendations the sort of scrutiny they required.

The only offsetting consideration of which we are aware is the fact that the McKenna-
McBride Commission proposed cutting off an existing reserve, IR 6 (Wycott’s Flat), whereas

Ditchburn and Clark recommended itsreinstatement. Thislatter recommendation was approved and

686 E. MacLeod, Indian Agent, to W.E. Ditchburn, Indian Commissioner for British Columbia, July 5,
1927, NA, RG 10, vol. 11064, file 33/16, part 2 (ICC Exhibit 11, tab 3).
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for it. The comments of these individuals illustrating the shortcomings of these lands are highlighted in italics in
Appendices C and D.
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added 1,230 acresto the Band’ slandhol dings that might be considered as areasonabl e replacement
for thelossof IR 15, 17, and 18 if it replaced the utility of those lands. On this point, we note that,
as early as 1881, Reserve Commissioner Peter O’ Rellly had recommended that, because IR 6
required water to become a valuable farm, Canada should develop irrigation works on that land at
government expense.®® Nevertheless, by the time of the McK enna-McBride Commission hearings
in 1914, IR 6 was considered to be of little use because it had been determined that it could not be
irrigated; Chief Samson testified that the Band had spent two years attempting to bring water to the
land but had been forced to abandon the project when Harper’s Lake, the proposed source of the
water, ran dry.®® Indian Agent Isaac Ogden also remarked before the Royal Commission that,
because of itselevation, IR 6 was very dry and, without water, would not prove useful for anything
other than winter pasture.®® In 1923, however, Ditchburn reported that an engineer with the
Dominion Water Power Branch had suggested that irrigation was“ quite feasible by ditch and flume
from Dog Creek” ;*" thisinformation apparently formed the basis for the recommendation to return
IR 6 tothe Alkali Lake Band. Thereisno evidence before us, however, to indicate that Canada ever
took stepsfollowing Ditchburn’srecommendation to assist the Band in devel oping irrigation works
on IR 6. In these circumstances, given that IR 15, 17 and 18 were valued by the people of Alkali
Lakefor agricultural purposes, it seemsdoubtful, in our view, that the utility of thoselands has been
replaced by IR 6.

Ultimately, we must conclude that Ditchburn failed to investigate Clark’s proposal and
MacKenzie's recommendation to confirm the veracity of the information supplied by Wynn-
Johnson. That information, as we have observed, was dubiousin terms of both motive and content.

If there was agreement between Ditchburn and Clark with regard to the reserves of the Alkali Lake

ees Peter O'Reéilly, Indian Reserve Commissioner, to Superintendent General of Indian Affairs,
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Band, it existed ssimply because Ditchburn did not fulfill his fiduciary obligation to the Band to
scrutinize and assess the merits of the proposal from the point of view of the Band. He did not even
inform the Band that the recommendations of the McKenna-McBride Commission were being
reviewed, much less suggest possible alternatives and their respective consequences or solicit the
Band's instructions as to how to proceed. It is true that Ditchburn and Scott initially on several
occasions entreated British Columbiato provide the people of Alkali Lake with additional landsin
accordancewith therecommendations of the M cK enna-M cBride Commission and the supplementary
list of alternative reserves sought by the Allied Tribes, but ultimately they failed to assert theBand's
position aggressively. Had Canada been more concerned with attending to the Band’ srequirements
and less with finalizing its global settlement with the province, we expect that, given the
shortcomingsin both the Band' s existing land base and the additional 1ands approved by Ditchburn
and Clark, thefederal government would have withheld its consent to thefinal settlement insofar as
the Alkali Lake Band was concerned.

Even if Canada was entitled to consider other interests, we do not believe that the
“balancing” inthiscasetook into account appropriate considerations. The evidence doesnot support
Wynn-Johnson’ s representations that the Alkali Lake Band had no cattle, that its existing reserves
were sufficient to satisfy its hay requirements, or that the creation of IR 15, 17, and 18 would lead
to the erection of new fencing by the Indians— other than as mandated by the Grazing Commissioner
— to exclude their neighbours. We do not believe that the desire of white ranchers to free up
meadows already being used by their Indian counterparts — in essence, Indian settlement lands —
constituted “grazing policy.” In particular, as counsel for the First Nation points out, “[i]f the
Grazing Commissioner and Major Clark had been right and the establishment of these reserves
would have hindered the grazing needs of settlers, surely the Band members residing on these
reserveswould not have been permitted to remain and retain their fences once they were disallowed
by the Ditchburn-Clark Commission.” ®* Moreover, we must agreewith counsel for the First Nation

that Canada’ s willingness to sacrifice the reserve requirements of some bands in the interests of

692 StanH. Ashcroft, Ganapathi Ashcroft and Company, to John Hall, Research Manager, BC and Y ukon,
Specific Claims West, Department of Indian and Northern Affairs, March 8, 1996 (ICC Exhibit 3D, pp. 6-7).



264 Indian Claims Commission

reaching a globa settlement with the province also did not constitute a proper baancing
consideration.

We conclude that, although in the final analysisthe people of Alkali Lake did receive anet
increase in land when their holdings before 1914 are compared with their reserves after 1924, it
neverthel ess seems evident from the opinion of Ashdown Green, based on hiswork on the ground,
and from the comments of others, including Ditchburn, that it was reasonable to provide the Alkali
Lake Band with additional reserve land over and above IR 9A, 11A, 16, the approved portion of
IR 18, and the return of IR 6. Conversely, it appears to have been unreasonable to disallow IR 15,
17, and the remainder of IR 18.

Canada’s Duties to Pursue Other Remedies

We have already concluded that, in the circumstances of this case, Canada was obliged (a) to
scrutinize and assess, from the point of view of the Alkali Lake Band, the merits of JW. Clark’s
proposal; (b) to inform the Band of the proposal, with information as to the alternatives and their
possible consequences; (C) to seek instructions as to how to proceed, if the proposal was not
acceptable to the Band; and (d) to withhold consent, if the proposal was improvident. The next
guestionto ariseis, assuming that had Canada’ s representatives scrutinized Clark’ sproposal closely
they would have realized that they should vigorously pressthe Band' s caseto retain IR 15, 17, and
18, to what additional duties did Canada become subject to protect the Band’ s interests?

The First Nation contends that, if British Columbia refused to relent upon being pressed to
permit the Alkali LakeBandtoretain IR 15, 17, and 18, Canadashould have pursued other remedies
at its disposal to resolve its differences with the province. Possible remedies included invoking a
referenceto the Secretary of Statefor the Coloniesunder Article 13 of the Terms of Union, declaring
the lands to be reserves — and thus unassailable by the province — under section 91(24) of the
Constitution Act, 1867, or pursuing an action inthe Exchequer Court under section 37A of thelndian
Act of 1910, as amended. Alternatively, the First Nation submits that, if for whatever reason none
of the foregoing alternatives could be successfully pursued, Canada could have obtained aternative
lands or paid compensationto the Alkali Lake peopleinlieuof IR 15, 17, and the disallowed portion

of IR 18. Of course, in the circumstances of this case, given that Canada formally approved the
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settlement proposal put forward by Clark and recommended by Ditchburn, resort by Canadato these
remedies did not occur, and, in the First Nation’s view, the failure to do so gave rise to a further
breach of fiduciary duty. We will now deal with each of these suggested remediesin turn, starting

with Article 13 of the Terms of Union.

(@ Duty to Refer the I ssue to the Secretary of State for the Colonies under the Terms of Union
The First Nation submits that Article 13 of the Terms of Union provided one mechanism for
resolving the dispute between Canada and British Columbia by permitting it to be referred to the
Secretary of State for the Colonies for determination. It will be recalled that Article 13 states:

13. The charge of the Indians, and the trusteeship and management of the lands
reserved for their use and benefit, shall be assumed by the Dominion Government,
and apolicy asliberal asthat hitherto pursued by the British Columbia Government
shall be continued by the Dominion Government after the Union.

To carry out such policy, tracts of land of such extent asit has hitherto been
the practice of the British ColumbiaGovernment to appropriatefor the purpose, shall
from time to time be conveyed by the Local Government to the Dominion
Government in trust for the use and benefit of the Indians on application of the
Dominion Government; and in case of disagreement between the two Gover nments
respecting the quantity of such tracts of land to be so granted, the matter shall be
referred for the decision of the Secretary of Sate for the Colonies.®*

In the First Nation’ s opinion, given the differences between the findings of the McKenna-McBride
Commission and the recommendations of Ditchburn and Clark, as well as the differences evident
between Ditchburn and Clark themselves, Canada owed a duty to the people of Alkali Laketo refer
the matter to the Secretary of State for the Colonies as the independent person or body provided for
by Article 13 of the Terms of Union. Although the Indian Claims Commission in its report on the
Homal co inquiry found no duty under Article 13, counsel contendsthat the present caseis different

because the First Nation is not asserting that the Terms of Union imposed a duty on Canada to set

693 British Columbia, British North America Act, 1867, Terms of Union with Canada, Rules and Orders
of the Legidative Assembly (Victoria: R. Wolfenden, 1881), 66 (ICC Documents, p. 5). Emphasis added.
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asidelR 15, 17, and 18 but rather an obligationto refer “ attacks on those allotments’ to the Secretary
of State for the Colonies.**

In response, Canada submits that, given the ambiguity of Article 13 and the federal
government’s own doubts regarding the validity of Indian rights to land in British Columbia, it
would have been impractical and perhaps imprudent for its representatives to press forcefully for
references under the Termsof Union or section 37A of thelndian Act, particularly if such areference
might risk the loss of the reserve gains remaining after the Ditchburn-Clark process.®® In counsel’s
submission, the people of Alkali Lake already held significantly greater quantities of reserve land
than British Columbia had been in the practice of providing even under the generous policies of
Governor Douglas; federal Minister of thelnterior David Laird implied asmuch in hismemorandum
of November 2, 1874, when hewrote that Canada’ s representatives“feel they would not bejustified
in limiting their efforts to what under the strict letter of the Terms of Union they were called upon
to do.”%® Accordingly, Canadais of the opinion that the Secretary of State for the Colonies would
have been hard pressed to require British Columbia to set apart IR 15, 17, and 18 as reserves,
regardless of what colonial Indian policy was considered.®” In any event, counsel submits that the
M cK enna-M cBride A greement wasintended to supersede Article 13 and it would have been contrary
to the terms of that agreement “to simply abandon the process agreed to by the parties every time
either party did not like the position taken by the other side.”**®

Wedo not findit surprising, giventheambiguity of Article 13, that thefederal and provincial
governments initially preferred to negotiate a settlement of the Indian land question in British

Columbiarather than to submit the matter to the courts or some other independent person or body.
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Thefirst attempt at resol ving the matter through negoti ation resulted in the establishment of the Joint
Reserve Commissionin 1876 and itsreplacement by single Commissionersbeginningin 1878. This
process operated under Commissioners Sproat, O’ Rellly, and Vowell — subject to the approval of
the Indian Superintendent and the provincial Chief Commissioner of Lands and Works, with
differences to be referred to the Lieutenant Governor — until it broke down in early 1908; new
negotiations resulted in the McKenna-McBride Agreement of 1912. When the province expressed
concerns with the work of the Royal Commission, further negotiations led to the appointment of
Ditchburn and Clark to review the Commission’ sreport and to provide recommendationsregarding
its adoption. We see in this ongoing process a desire to circumvent the unfortunate wording of
Article 13 by substituting, at least in the case of the M cK enna-McBride Commission, an approach
based on the reasonabl e requirements of the Indians. Aslong as the two governments were able to
move forward under the Reserve Commissioners and the Royal Commission, there was no need for
them to refer mattersto the Secretary of State for the Colonies under Article 13.

It was only when these processes broke down —for exampl e, when British Columbiarefused
in 1908 to continue with reserve allotments by the Reserve Commissioners and in 1919 to abide by
the recommendations of the McKenna-McBride Commission — that the federal and provincial
governmentswerefaced with Article 13 asthe aternative. As Deputy Superintendent General Scott
wrote in 1917 in urging the two governments to accept the McKenna-McBride report before its

public release:

| think it is advisable that the Province and the Dominion should cometo a
reasonably speedy and harmonious decision on the Commission’ sreport, otherwise
the question would have to be referred to the Secretary of State for the Colonies
under the provisions of Clause 13 of the Terms of Union.*®

Given Scott’s comments, we do not view the decision of the two governments to negotiate rather
than litigate their differences as having superseded Article 13. The Terms of Union formed the
backdrop to the relationships among Canada, British Columbia, and the Indians after 1871 and

699 Duncan C. Scott, Deputy Superintendent General of Indian Affairs, to Senator Hewitt Bostock,
February 7, 1917, NA, RG 10, vol. 3822, file 59335-1, vol. 4, reel C-10,144 (ICC Exhibit 11, tab 1).
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during the entire historical period to which this claim relates. Article 13 loomed as the aternative
throughout.

In this context, we cannot conclude that the decision to negotiate was imprudent. Where it
failed was in the implementation. In the rest of western Canada, unlike British Columbia, reserve
creation was the result of two levels of negotiation involving the Indians and the Crown. The first
level, with all the Indians of a particular treaty area, led to treaties in which the parties agreed upon
the acreage and, in some cases, the location for the establishment of reserves. The second level of
negotiation was conducted with individual bands and resulted in the creation of reserves where the
Crown and a given band agreed on the land to be set apart. Aswe stated in our report on the treaty
land entitlement claim of the Kahkewistahaw First Nation:

In theory, the process of setting apart a reserve should have been
straightforward. The band would identify the location it wanted for its reserve and
would meet with Canada’ s officers — often the Indian agent or the surveyor or both
— to communicate its choice.... If Canada agreed with the band's selection, and
assuming there were no conflicting claims for the selected lands, steps would be
taken to survey the reserve following a calculation of the band’ s entitlement....

Based on the best information available, the surveyor would determine the
band’ s population, calculate the area of land to be set aside, run survey lines on the
ground, establish monumentsto identify the area, document the work in field notes,
complete asurvey plan, and submit the plan to Ottawafor approval and registration.
From the perspective of the band, members could accept the reserve set aside by the
surveyor, either expressly by stating their approval or implicitly by residing on and
using thereserve for their collective benefit. Conversely, the band might expressits
disapproval by objecting to Canada s officers or simply by refusing to live on or use
the reserve as surveyed.

It was only when agreement or consensus was reached between the partiesto
the treaty — by Canada agreeing to survey the land selected by the band, and by the
band accepting the survey as properly defining the desired reserve —that the land as
surveyed could be said to constitute a reserve for the purposes of the treaty.”®

Clearly, this process stood a better chance of working in the prairie provinces, where treaty
negotiations and reserve creation by and large preceded European settlement. In British Columbia,

wherethe gold rush led to arapid influx of miners and settlers and the creation of “vested” interests

700 ICC, Inquiry into the Treaty Land Entitlement Claim of the Kahkewistahaw First Nation (Ottawa,
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before the extinguishment of aboriginal title could be negotiated, concern arose at an early date that
any recognition of aboriginal title could throw the entire system of title by pre-emption and purchase
into disarray. Instead, colonia and provincial officials after Douglas chose to ignore aboriginal
interests in land and to establish reserves ostensibly as a matter of royal pleasure rather than pre-
existing legal right. Since British Columbiadid not recognize the Indians as having anything in the
nature of aboriginal rightsor titleto land, thekind of negotiationsthat characterized reserve creation
on the prairies simply did not occur.

Reserve creation in British Columbia was ill-conceived from the start because one of the
parties to the process was not at the table. The Indians had no say in establishing the terms of
reference of the Joint Reserve Commission, Commissioners Sproat, O’ Reilly, and VVowell, or the
McKenna-McBride Commission. Infairnessto Canadaand British Columbia, it appearsthat reserve
all ocations by the Joint Reserve Commi ssionersand by Commissioners Sproat, O’ Reilly, and Vowell
were typically preceded by some degree of consultation between the Commissioners and the
respective bands. Therecord in thisinquiry further reveals that the people of Alkali Lake provided
input to the M cK enna-M cBride Commission regarding the lands that band memberswanted to have
added as reserves. However, we see in British Columbia no evidence of consensus or the sort of
opportunities afforded to prairie bands like K ahkewistahaw to object to allocations of reserve land
once the Commissioners had handed down their decisions or recommendations. Indeed, given that
British Columbia s reversionary interest in Indian reserves went hand in hand with the creation of
the Joint Reserve Commission, any band that objected to areserve set apart for its use and benefit
ran the risk of simply losing that reserve outright to the province.

For the reasons we have aready discussed, the work of Ditchburn and Clark is open to even
broader criticism. Had their review been more akin to a quasi-judicial proceeding, the reasons of
lacobucci J in the National Energy Board case indicate that no fiduciary obligation would have
arisen, but we have no doubt that their work would nonethel ess be open to challenge on the basi sthat
it failed to satisfy the requirements of natural justice in denying the Indians the opportunity to be
heard.

As it is, Ditchburn and Clark were mere negotiators, but they failed to involve in their

discussions the one party — the Indians — whose interests were most directly affected by the
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negotiations. Thiswas no oversight. Neither Canada nor British Columbiawasinterested in giving
the Indians a chance to respond to the work of the McKenna-M cBride Commission once its report
had been made public. As Deputy Superintendent General Scott wrote to Senator Hewitt Bostock
on February 7, 1917:

It appearsto me on thewholethat it would be advisable for the Province and for this
Government on behalf of the Indians to accept the report. If it were to be released
before acceptance and becamethe subject of examination and criticism by thelndians
there could be no quiet settlement of the question, as | have formed the opinion that
the Indians would hardly be satisfied with any reasonable arrangement for reserves.
Asyou know they claim they should have large tracts of land and special privileges
of hunting and fishing. I think that as they had full and free opportunity of making
representations to the Commissioners, they should not have asecond opportunity of
criticizing an unconfirmed report....""

Wehavealready set forth our reasonsfor agreeing with the First Nation’ s submission that input from
band members to Ditchburn and Clark — and indeed an arm’ s length review of the requirements of
the Alkali Lake people —would have disclosed that they needed more land.

Asfor Canada s contention that it would have been impractical and imprudent to refer the
Band’'s claim to the Secretary of State for the Colonies, this argument, based as it is on the bare
language of the Terms of Union, might have made sense in the very early years following British
Columbia’ sentry into Confederation. However, we believethat in later yearsthe federal-provincial
agreements giving rise to the Joint Reserve Commission in 1876 and the McKenna-McBride
Commission in 1912 had the effect of resolving by consensus much of the ambiguity in that
language. Although Article 13 stipulated that “tracts of land of such extent asit has hitherto been
the practice of the British Columbia Government to appropriate for the purpose, shall fromtimeto
time be conveyed by the Local Government to the Dominion Government in trust for the use and
benefit of the Indians” —an admittedly ambiguous provision given the varying colonial policiesfor
reserve land allocation — Canada and British Columbia subsequently agreed in 1876 and 1912 that

the amount of land to be alotted to each band would depend on the needs of the bands concerned,
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which would in turn vary depending on each band’ s means of earning its livelihood. We do not see
why the Secretary of Statefor the Colonies, should the matter have been referred to him, would have
had to ignore those agreements.

Nor do weunderstand why areferenceto the Secretary of Statefor the Colonieswould entail
thelevel of risk to the Band suggested by counsel for Canada. For bands whose memberships were
largely devoted tofishing, hunting, small-scalefarming, or hiring out aslabourers, largeareas of land
were not as essential asthey wereto the ranching bands of theinterior, such asthe people of Alkali
Lake. Although the per capita acreage of the Alkali Lake Band' s reserves might have been higher
—even considerably higher —than the provincia average, its memberswere still short of land suited
to their way of life, as we have seen. In the circumstances, we expect that the Secretary of State for
the Colonies, acting reasonably, would have been prepared to allow the Alkali Lake Band to retain
IR 15, 17, and 18.

Canada, and Canada alone, decided not to refer the matter to the Secretary of State for the
Colonies under Article 13, first when British Columbia refused to accept the recommendations of
the McKenna-McBride Commission, and later when Ditchburn disagreed with Clark. Had Canada
sought the Band’ sinput asto how to proceed in response to Clark’ s proposal, we have no doubt that
the Band would have asked to have the matter referred to the Secretary of State so that Wynn-
Johnson'’ s representations and MacK enzie' s recommendations could be challenged. In our view, if
the Band had selected this option, the reference should have been made.

Does our decision in the Homal co report preclude us from finding that Canada should have
referred the matter to the Secretary of State for the Colonies? We do not think that it does. In that
case, theHomal co Band appliedin 1907 for 80 additional acresof reserveland immediately adjacent
to Aupe IR 6. There was no evidence to indicate that the request was referred to Indian Affairs
headquartersor representatives of the province; rather, Indian Agent R.C. McDonald simply advised
Homalco Chief William on November 25, 1907, that “the Indian Department is not in aposition to
make further allotments of land for Indian purposes, and that your request cannot therefore be

favorably considered.” " In that context, the Commission concluded that, “[g]iven the difficulty in
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construing Article 13 and the lack of decisive information available to us at this point, we cannot
find that Article 13 of the Terms of Union, 1871, imposed a duty on Canada to provide additional
land in 1907.” "3

We have sincelearned that it was at about thistimethat disagreements between Canadaand
British Columbiahad cometo ahead over the province’ sreversionary interest in reservelands. The
reserve alocation process, then the responsibility of Indian Superintendent A.W. Vowell, had
virtually ground to a halt. Since British Columbia’s consent was required to create reserves and
because Canada and the province were clearly at an impasse over reserve creation generally, the
federal government in 1907 was not in a position even to recommend reserves for the Homalco
Band, and would not be until after the creation of the McKenna-McBride Commission five years
later. Because the agreed process for reserve creation through Vowell —including “appeals’ in the
event of disagreement between the federal Indian Superintendent and the province's Chief
Commissioner of Lands and Works — had foundered, the only alternative open to the federal
government in 1907 would have been a reference to the Secretary of State for the Colonies under
Article 13. Accordingly, we must, in retrospect — and notwithstanding our reluctance to do so
previously in our report on the Homalco inquiry — conclude that Canada should have referred the
matter to the Secretary of State for the Colonies, assuming that the Homal co Band, acting with the
advantage of proper information and advice, would have directed Canadato do so. The sameistrue
inthe present case because, if Ditchburn had stood firmly —to the extent of risking the entire process
under which he and Clark operated —in support of the Alkali Lake Band and others with regard to
whom he disagreed with Clark, Article 13 represented the alternative course of action, just as Scott
acknowledged it to bein 1917 before Ditchburn and Clark were appointed.

(b) Duty to Refer the Issue to the Exchequer Court under Section 37A of the Indian Act
It will berecalled that, on May 4, 1910, and May 19, 1911, in response to British ColumbiaPremier
Richard McBride' s unwillingnessto refer ten questions — three dealing with Indian title, and seven

with the size of reserves — to the courts, the Liberal government of Sir Wilfrid Laurier enacted
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amendments to the Indian Act. The purpose of these amendments was to litigate the question of
aboriginal title by bringing proceedings in the Exchequer Court on behalf of the Indians against a

provincial grantee or licensee. Following the 1911 amendment, subsection (1) ultimately read:

37A. If the possession of any lands reserved or claimed to be reserved for
the Indians, or of any lands of which the Indians or any Indian or any band or tribe
of Indians claim the possession or any right of possession, iswithheld, or if any such
lands are adversely occupied or claimed by any person, or if any trespass is
committed thereon, the possession may berecovered for theIndiansor Indian or band
or tribe of Indians, or the conflicting claims may be adjudged and determined or
damages may be recovered in an action at the suit of His Mg esty on behalf of the
Indians or of the band or tribe of Indians entitled to or claiming the possession or
right of possession or entitled to or claiming the declaration, relief or damages.™

According to the First Nation, IR 15, 17, and 18 were “lands reserved or claimed to be
reservedfor thelndians’ ascontemplated by section 37A. Therefore, because Canadahad afiduciary
obligation, accordingto counsel, to useall meansat itsdisposal to protect those landsfor the useand
benefit of the Alkali Lake people, it should have commenced an action in the Exchequer Court on
behalf of the Band to have the claim adjudged and determined. Canada breached its obligation
because, in counsel’s words, “if the Federal Crown had pursued this route, the Exchequer Couirt,
upon examining the legislation governing Messrs. Ditchburn and Clark, the relevant Orders in
Council, the McKenna-McBride Agreement, the use and possession of 1.R.s 15, 17 and 18 by the
Esketemc and their need for these lands, and the factual basisin support of Magjor Clark’ s position,
or lack thereof, would undoubtedly have found in favour of the Esketemc in relation to the
preservation of I.R.s 15, 17 and 18.”"® In support of this position, the First Nation relies on the
decision of the Indian Claims Commission initsreport on the claim of the Homalco Indian Band in
relation to Aupe IR 6 and 6A, which in counseal’ s view was “ an analagous situation.”

Canada argues that the application of section 37A was limited to situations in which the
possession of lands claimed by the Indians was withheld or adversely occupied, as in the Homalco

inquiry. Canada considers that case to be distinguishable because a third party — schoolteacher
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William Thompson —actual ly occupied and applied to pre-empt lands used by the Homal co Band. ™
Section 37A doesnot apply inthe present case, in counsel’ sview, because, rather than being subject
totrespassor adverseclaims, IR 15, 17, and 18 had been used by the Alkali Lake Band for anumber
of years prior to the allotments by the M cK enna-M cBride Commission and continued to be used by
it at the time Ditchburn and Clark carried out their review.

According to Canada, the section did not give rise to afiduciary obligation to obtain more
land for the Band. Nor did it create an obligation to pursue litigation because its terms were
permissiverather than mandatory, and under subsection (4) the provision explicitly preserved all the
Band' s existing rights to seek its own remedies. Canada chose to negotiate rather than litigate, and,
given that the McKenna-McBride Commission had merely recommended IR 15, 17, and 18 as
reserves, the Band, in Canada' s submission, had neither areserve, nor lawful possession, nor any
other legal interest in thoselands on which to baseaclaim.”’ Accordingly, Canada’ srepresentatives
considered areferral to the Exchequer Court to betime consuming andfutile. Inthese circumstances,
the First Nation has not established, in counsel’ s submission, that the approach taken wasimprudent
in the circumstances.”®

Inreply, the First Nation contends that section 37A did not impose an obligation on Canada
to obtain areserve for the people of Alkali Lake, but to protect IR 15, 17, and 18 for their use and
benefit. However, the effect of thereview by Ditchburn and Clark wasto take away the Band' sright
of possession. Moreover, although Canada may have chosen to negotiate with British Columbia
rather than litigate, it nevertheless breached its fiduciary obligation because it failed to consult the
Band when the “ spectre” of losing IR 15, 17, and 18 arose.”

In our report on the Aupe IR 6 and 6A claim of the Homalco Indian Band, we discussed

Canada’ s obligation to protect Indian lands in these terms:
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Evenif aunilateral undertakingto protect Indian settlement landsisrequired,
weareof theview that such an undertaking existed asisreflected, at |east by May 19,
1911, in section 37A of the Indian Act....

TheHouse of Commons Debates reveal that the amendment wasintended to
protect lands which were occupied by Indians but which were not reserves:

MR. OLIVER: ThisBill [(No. 177) to amend the Indian Act] is made
up of four sections each independent of the other and each intended
to meet a condition now existing in connection with the
administration of Indian Affairs.... Several provisionsare considered
desirable owing to the changed conditions resultant from pressure of
population....

MR. DOHERTY: What is the changed effected in the law by this
section?

MR. OLIVER: Thisis asubstitution for [section] 37A which was the
principal amendment of the Act of last session. Possession is nine
points of thelaw, and it was found that previousto the passing of this
provision there was serious difficulty in removing trespassers from
Indian lands. This legislation made it possible to facilitate the
removal of settlersfrom lands that were held as Indian reserves. We
have found, however, that Indiansin occupation of lands that are not
specially reserved have not the protection it is desirable they should
have. In the Yukon there are no reserves, and the efforts of the
missionaries and others are directed to getting the Indiansto enter on
the permanent occupation of the land, and we think it is right they
should have that protection which this amendment proposesto give
them.

MR. DOHERTY: | understand the minister to say that this extends to
land which the Indians claim.

MR. OLIVER: Exactly.™°

Wedo not seeMr. Oliver’ sreferenceto the Y ukon aslimiting the geographical scope
of Canada’ s undertaking; the actual words of the amendment are much more broad
and general. Inthiscase, the conditions specified in section 37A weremet: the*“lands
which [the Band] claim[ed] the possession or [a] right of possession” (that is, the
Band's settlement lands) were adversely occupied or claimed by Mr. Thompson.
Section 37A implies an undertaking on the part of Canada to protect such lands.”*

o Canada, House of Commons, Debates, April 26, 1911, 7825, 7867.
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In the present case, thereis no fraudulent third party like William Thompson who sought to
pre-empt lands used by the band for purposeslike aschool and graveyard, aswasthe situation in the
Homalcoinquiry. Nor do we perceivethat the effect of disallowing IR 15and 17, and reducing IR 18
would be to dispossess the Alkali Lake Band of those lands or to set up some form of adverse
occupation by athird party. We have already concluded that IR 15, 17, and 18 constituted Indian
settlement lands under the provincial Land Act, and we see no reason why those lands could not and
did not continueto be settlement lands even after thefailure by Ditchburn and Clark to confirm them
as reserves.

Even if the effect of disallowing the Band' s applications to convert those lands to reserve
status would have been to place the people of Alkali Lake in the untenable position of being in
unlawful possession of their settlement lands, as the First Nation contends, the conundrum with
whichwewould then befaced isthat the federal government, by whom any action under section 37A
was to be commenced, was also a party to the process by which the Band was ultimately deprived
of IR 15, 17, and 18. There would have been no cause of action until the recommendations of
Ditchburn and Clark wereimplemented by the provincial and federal Ordersin Council of 1923 and
1924 since, until that time, the Band would not have formally been dispossessed of the lands. Once
the cause of action arose, however, the federal Crown would have had to be both plaintiff and
defendant.

Seen in this light, we cannot conclude that section 37A would have been an appropriate
remedy in the circumstances of this case. If the disallowance of IR 15 and 17 and the reduction of
IR 18 areto be challenged, they must be challenged on the basi s of the decision to disallow or reduce
those proposed reserves and not on the basis of the alleged trespass or withholding of possession

resulting from that decision.

(© Duty to Declarethe Landsto Be Reservesunder Section 91(24) of the Constitution Act, 1867
The Esketemc First Nation takesthepositionthat IR 15, 17, and 18 fell within the purview of section
91(24) of the Constitution Act, 1867, and that accordingly it became incumbent upon the federal

government pursuant to itsfiduciary duty to insist on British Columbia s acceptance of the reserve
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boundaries recommended by the M cK enna-M cBride Commission.™ The Commission agreeswith
Canada, however, that it was not open to the federal government to place IR 15, 17, and 18 beyond
thelegidlative competence of the provincial government by simply declaring them to bereservesand
thus subject to protection as“landsreserved for theIndians’ under section 91(24) of the Constitution
Act, 1867. Clearly, although the First Nation is correct in suggesting that federal jurisdiction over
reserve lands under section 91(24) is not inconsistent with title to those lands being held by the
provincial government,” the lands at issue here could nevertheless only be set apart as reservesiif
Canada and British Columbia agreed and acted jointly to do so. They did not.

Moreover, we do not believe that section 91(24) imposes on Canadaapositive obligation to
acquire and set apart reserve lands, or to assist in doing so, at the request of aband. Aswe stated in

our report on the claim of the Homalco Indian Band regarding Aupe IR 6 and 6A:

At the outset, we have difficulty with the Band's implicit suggestion that such an
obligation arose from section 91(24) of the Constitution Act, 1867. Although section
91(24) defineswho, between the provincial and federal governments, haslegisative
power with respect to “Indians’ and “ Landsreserved for the Indians,” it does not per
se create alegal obligation to establish reserves. This point was briefly addressed by
Mr. Justice Addy in Apsassin v. Canada. In discussing the Crown’s fiduciary duty
in that case, he remarked as follows:

Finally, the provisions of our Constitution are of no assistance to the

plaintiffs on this issue. The Indian Act was passed pursuant to the

exclusivejurisdictionto do so granted to the Parliament of Canadaby

S. 91(24) of the Constitution Act, 1867. Thisdoesnot carry withit the

legal obligation to legislate or to carry out programsfor the benefit of

Indians any more than the existence of various disadvantaged groups

in society creates a genera legally enforceable duty on the part of

governments to care for those groups although there is of course a

moral and political duty to do so in a democratic society where the

welfare of theindividual is regarded as paramount.” ...

2 Written Submission on Behalf of the Esketemc First Nation, July 25, 2000, p. 53.
3 Written Submission on Behalf of the Esketemc First Nation, September 18, 2000, p. 17.

14 Apsassin v. Canada, [1988] 3 FC 3 (TD) at 47.
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Thus, although there may have been amoral or political duty for Canadato provide
additional reserve lands for the Band, section 91(24) of the Constitution Act, 1867,

did not create alegal obligation to do so.™

More recently, in Musqueam Holdings Ltd. v. British Columbia, the British Columbia Court of

Appeal was called upon to address section 36 of the 1985 Indian Act,”*® which provides that the

statute is to apply to lands set apart for the use and benefit of a band as though those lands were

reserves, notwithstanding that legal title to those lands is not vested in the Crown. On behalf of the

court, Southin JA wrote:

The interpretation put forward by the appellants can only be correct if
Parliament has the power under the rubric of head 24 [of section 91 of the
Constitution Act, 1867] unilaterally to transmute land owned by Indiansanywherein
Canadainto landsreserved for Indianswith such privileges as Parliament confers by
legislation on lands so reserved and their occupants....

As to that interpretation, | say first, no authority before or since s. 36 was
enacted has ever so interpreted head 24; secondly, counsel, in what | am sure were
exhaustive researches, has found nothing in the Parliamentary proceedings of 1951
toindicate that such wastheintention; thirdly, such aninterpretation would giverise
to aconstitutional row of epic proportions, the Province asserting that lands reserved
for the Indiansmeans, in the provincesnamed in the Act of 1867, only landsreserved
before Confederation or lands which the Province had subsequently agreed became
reserved....

[Q]uite apart from the constitutional clash between Parliament and the
provinces which such an interpretation would cause, it would mean that in 1951
Parliament intended by s. 36 to supplant provincial jurisdiction and to divest the
Crown in right of Canada of its prerogative right to decline alegal burden....

| do not accept that Parliament intended any such thing.™’

Accordingly, we continue to believe that the conclusion we reached in the Homal co inquiry wasthe

correct one.

715

ICC, Inquiry into the Claim of the Homal co I ndian Band — Aupe Indian Reserves No. 6 & 6A Inquiry

(Ottawa, December 1995), 4 ICCP 89 at 147-48.

716

7

Indian Act, RSC 1985, c. I-57.

Musqueam Holdings Ltd. v. British Columbia, [2000] BCJ No. 1114 (BCCA) at 12-13.
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We have established on the facts that the Alkali Lake Band had a pre-existing legal interest
in IR 15, 17, and 18 by virtue of its use and occupation of the lands both before and after the work
of the McKenna-McBride Commission, as well as by virtue of clause 8 of the McKenna-McBride
Agreement and sections 7 and 34 of British Columbia’sLand Act of 1911. Thisinterest grounds our
fiduciary analysis. We have not been asked, nor is it within our mandate, to determine the First
Nation’s title to these lands. The case for aboriginal title may be made by the First Nation but in
another setting.

(d) Duty to Obtain Alternative Lands or Pay Compensation

TheFirst Nation submitsthat, once Canadahad exhausted all avenuesfor preserving and protecting
IR 15, 17, and 18 for the use and benefit of the people of Alkali Lake, the federal government then
had a fiduciary obligation to obtain adequate alternative lands to meet the Band's reasonable
requirements. According to counsel, alternative lands were available because some of them were
included in other applications made by membersof the Band to the M cK enna-M cBride Commission,
and others comprised the supplementary list submitted by Ditchburn to Patullo on February 10,
1923.8 If no alternative land was available, it was then incumbent upon the Crown to compensate
the Band for itslost land and improvements.™® Because Canada failed to do either of these things,
it breached its fiduciary obligations to the Band.

Canada, for its part, argues that, since the recommendations of the McKenna-McBride
Commission to set apart IR 15, 17, and 18 as reserves were never approved by the federal and
provincial governments, there was no obligation to compensate the people of Alkali Lake for the
lands under the surrender provisions of the Indian Act.”® Nevertheless, counsel contends that both
Ditchburn and Scott made concerted efforts to have aternative allotments of reserve land set apart
for the Band, but they werelimited in what they could accomplish by thefact that the establishment

of reserves in British Columbia required the concurrence and consent of the provincia

18 Written Submission on Behalf of the Esketemc First Nation, July 25, 2000, p. 50.
9 Written Submission on Behalf of the Esketemc First Nation, July 25, 2000, p. 52.

720 Written Submission on Behalf of the Government of Canada, September 1, 2000, p. 72.
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government.”* Canada further contendsthat the First Nation’ s submissionson thispoint arelargely
based on alack of evidence regarding the federal government’s efforts to protest the disallowance
of IR 15, 17, and 18, and submitsthat, since Ditchburnisnot aliveto defend his conduct or to testify
as to the representations he might have made on the Band' s behalf, it would be unfair to base a
breach of fiduciary duty on alack of evidence.”?

We have aready considered and dismissed most of Canada’s arguments on this issue.
Although IR 15, 17, and 18 never became reserves, we have found, based in large part on
Ditchburn’s own statements, that it was nevertheless unreasonable for Canada to have permitted
them to be disallowed or reduced. Ditchburn and Scott made some effort to convince British
Columbia’ srepresentativesto retain some of theselands, aswell aslands on the supplementary list,
for the Band’ s use and benefit, but it is clear that they were not prepared to jeopardize the overall
settlement with the province to safeguard the Band's interests. The need for British Columbia’'s
concurrence, although essential to create reserves, was neverthelessirrelevant and misleading asfar
as Canada' s ability to take protective steps unilaterally on the Band' s behalf.

We do not agree with Canada that to find for the First Nation would require us to base a
breach of fiduciary obligation on alack of evidence because Ditchburn and Scott havenot been given
an opportunity to defend themselves. In our view, although there may be little evidence of protests
made by Canada’ s representatives regarding the disallowance or reduction of IR 15, 17, and 18, the
record is clear that they failed (a) to scrutinize and assess, from the point of view of the Alkali Lake
Band, the merits of Clark’ s proposal; (b) to inform the Band of the proposal, with information asto
the alternatives and their possible consequences; (c) to seek instructions as to how to proceed; and
(d) to withhold consent to an improvident transaction. In any event, we also feel compelled to
comment on the incongruity of Canada's complaint regarding the lack of opportunity given to
Ditchburn and Scott to present their position when Canada at the same time seeks to justify the
position put forward by Ditchburn and Clark that was arrived at without providing the people of

Alkali Lake the chance to respond to the representations of Wynn-Johnson, the recommendations

2 Written Submission on Behalf of the Government of Canada, September 1, 2000, pp. 86-87.

22 Written Submission on Behalf of the Government of Canada, September 1, 2000, p. 88.
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of Grazing Commissioner MacKenzie, or indeed the conclusions of the McKenna-McBride
Commission.

Ultimately, we concludethat, if, for whatever reason, Canadawas unabletoinsist on British
Columbia’ s cooperation in setting apart IR 15, 17, and the rgjected portion of 18 asreservesfor the
Alkali Lake Band, it became obliged to provide the Band with alternative lands or to compensateit
for theloss of IR 15, 17, and 18 so that it could acquire lands on its own account.

Finally, asan aside, we notethat several of the eldersat the May 2, 2000, community session
testified that IR 15, 17, and part of 18 remain vacant today and that their priority isto gain back these
lands. The elders spoke of the First Nation's growing population and the lack of jobs for young
people, resulting in aneed for more land for homes and for teaching the next generation to obtain
their livelihood from the land. Willard Dick expressed it well:

My mom and dad had nine children, and from that nine children, they had about 40
somegrandchildren. And | don’t know, about half of that, great grandchildren. It just
goes to show how fast population is beginning to grow. And jobs, they is getting
shorter. That’ swhy we' retrying to get thosereserves put back inthereservesowe're
going to have to go back to that, because most of our younger generation here don’t
have jobs, can’t find jobs....

With all the cutbacksthat’ s going on everywhere, we're going to have to do
what we used to do. WEe' re going to haveto teach the next generation how to live of f
theland. That’ swhy theselittle reserveswe' re so concerned about, it’ sgoing to come
back.”

The desire to recover these lands was echoed by elder Laura Harry, who stated that the population
has doubled in recent times, which is why “[w]e need our meadows, that’'s what we need.” "
Similarly, Chief Andy Chelseaconcluded histestimony by stating hisview that “the only way we' re
going to be able to surviveisif we start using the lands that we were using in the past.” "

The Commission does not have amandate to report on the compensation criteriaapplicable

in the negotiation of a settlement unless the parties disagree. We simply note that, given the

2 ICC Transcript, May 2, 2000, pp. 4445 (Willard Dick).
24 ICC Transcript, May 2, 2000, p. 118 (Laura Harry).

2 ICC Transcript, May 2, 2000, p. 139 (Chief Andy Chelsea).
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testimony and the possibility that the majority of these lands may remain unalienated provincial
Crown land, therestoration of theland may be an alternative for the partiesto consider in any future

negotiation.

Prejudiceto Aboriginal Land Rights

Finally, we must consider Canada’'s argument of last resort — that the reserve creation process
encompassed by the McKenna-McBride Commission, as amended by Ditchburn and Clark and
approved by the two governments, did nothing to extinguish or diminish the First Nation’s pre-
existing aboriginal rightsin landsthat did not becomereserves. Canadacontendsthat there has been
no prejudice to the Esketemc peopl e because whatever rightsthey had in IR 15, 17, and 18 before
1914 continued to exist after the Orders in Council of 1923 and 1924 and will form the subject
matter of comprehensive claims negotiations before the British Columbia Treaty Commission.

We believe, however, that detriment to the First Nation’ sinterests has been established. Not
only did the provincial and federal Ordersin Council of 1923 and 1924 ordain that IR 15, 17, and
18 were not reserves, the Special Joint Committee of the Senate and House of Commons further
ruled in 1927 that the Indians had no aboriginal title. To back this up, that same year the federal
government enacted the amendment to the Indian Act precluding the Indians from raising the funds
required to prosecute claims, a provision that was not repealed until 1951. For that period of time
at least, the Esketemc First Nation was prevented from protecting those lands and delayed in being
able to initiate proceedings to recover them. Further compounding the problem, members of the
Band do not appear to have been told that IR 15, 17, and 18 had even been disallowed as reserves
so that they could take whatever stepsthey considered necessary to protect their interests. Evidence
from the community session indicates that in later years band members were even forced to vacate
IR 15, 17, and 18.

It is true that, in the surrender of aboriginal title, bands seldom if ever receive reserves
corresponding to the full extent of their aboriginal territory, but, even if they do not, the evidence
beforethe Commissionisthat portions of theselands, no matter how important they are or may have
been to the Esketemc people, may no longer be available for selection or even useful to the First
Nation, having now been aienated to third parties or logged out. Regardless of whether

compensation might be available to the First Nation for loss of use or damages to the lands, we
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cannot conclude that the facts of this case have proven anything but prejudicial to the First Nation's

interestsin the lands.

| SSUES8AND 9 NEGLIGENCE AND ESTOPPEL

Did Canada owe a duty of care to the Alkali Lake Band under the
circumstances and, if so, was the federal government negligent in failing to:

@ protect and preservethe Landsfor the Alkali Lake Band,;

(b)  obtain reserve statusfor the Landsand havethem set apart for the use
and benefit of the Alkali Lake Band;

(© obtain adequate alternate land as reserve set apart for the use and
benefit of the Alkali Lake Band;

(d)  obtain or pay monetary compensation to the Alkali Lake Band for the
Lands;

(e invokeArticle 13 of the Termsof Union admitting British Columbiainto
Canada;

()] take the position that the Lands fell within the purview of subsection
91(24) of the Constitution Act, 1867; and/or

(9) invoke Section 37A of the Indian Act of 19107?

IsCanada estopped from ar guingthat the Landswerenot, or arenot, reser ves?

We have concluded that Canada owed, and failed to satisfy, fiduciary obligationsto the Alkali Lake
Band: (a) to scrutinize and assess, from the Band’ s point of view, themeritsof JW. Clark’ sproposal
to deny or reduce IR 15, 17, and 18; (b) to inform the Band of the proposal, with information as to
the alternatives and their possible consegquences; (c) to seek instructions asto how to proceed, if the
proposal was not acceptable to the Band; and (d) to withhold consent, if the proposal was
improvident. Accordingly, wedo not consider it necessary to explorethe First Nation’ s claimsbased

on negligence and estoppel .






PART V
CONCLUSIONSAND RECOMMENDATION

Inthisinquiry, the Indian Claims Commission has been asked to report on whether the Government
of Canada owes an outstanding lawful obligation to the Esketemc First Nation. We have concluded
that it does.

In so saying, we have not found that the M cKenna-McBride Commission had the authority
toset apart IR 15, 17, and 18 asreserves or de facto reserves, or that W.E. Ditchburn and J.W. Clark
exceeded their jurisdiction in their review of the Royal Commission’s work. Rather, we base our
conclusion on fiduciary principles. By the terms of the McKenna-McBride Agreement of
September 24, 1912, Order in Council PC 3277, and the British Columbia Indian Lands Settlement
Act, Canadaunilaterally assumed the responsibility for representing the interests of the Alkali Lake
Band, effectively ceding for the Band any decision-making power it had with regard to the creation
of itsreserves. In these circumstances, it was reasonable for the Band to expect Canadato act inits
best interests. The Band was vulnerable to the manner in which Canada exercised its discretion or
power, first in the creation of the McKenna-McBride Commission, later in the appointment of
Ditchburn and his recommended acceptance of Clark’s proposal to disallow IR 15, 17, and most of
18, and finally in the federal government’s adoption of Ditchburn’s recommendation. Given the
suspect information on which Clark based his proposal, we find that Canada had a duty (a) to
scrutinize and assess, from the Band' s point of view, the merits of Clark’s proposal; (b) to inform
the Band of the proposal, with information as to the aternatives and their possible consequences,
(c) to seek instructions asto how to proceed, if the proposal was not acceptabl e to the Band; and (d)
to withhold consent, if the proposal wasimprovident. If so instructed, Canada should havereferred
the matter to the Secretary of State for the Colonies for a determination of whether the Band was
entitled to these lands. We do not agree with the First Nation’ s submission that section 37A of the
1906 Indian Act, as amended, and section 91(24) of the Constitution Act, 1867, presented effective
remedies on the facts of this case. Alternatively, if Canadawas unable to secure IR 15, 17, and 18
for the Band, it should have acquired and provided other reserve landsto the Band or compensated
the Band for theloss of IR 15, 17, and 18 so that it could acquire lands on its own account. Canada
failed to do any of these things, and accordingly breached its fiduciary obligations to the ancestors

of the present-day Esketemc First Nation.
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In conclusion, we therefore recommend to the parties:

That the claim of the Esketemc First Nation regarding the disallowance or
reduction of IR 15, 17, and 18 be accepted for negotiation under the Specific
Claims Policy.

FOR THE INDIAN CLAIMS COMMISSION

Daniel J. Bellegarde Sheila G. Purdy
Commissioner Commissioner

Dated this 8th day of November, 2001.



APPENDIX A

ESKETEMC FIRST NATION INQUIRY —IR 15,17, AND 18 CLAIM

Planning conferences Vancouver, September 30, 1999
Vancouver, February 10, 2000

Community session Alkali Lake, BC, May 2 and 3, 2000

The Commission heard evidencefrom Esketemc First Nation el ders Jimmy Johnson, Willard
Dick, Hazel Johnson, Antoinette Harry, Theresa Paul, LauraHarry, Arthur Dick, and Chief
Andy Chelsea.

Legal argument Williams Lake, BC, September 26, 2000

Content of formal record

The formal record for the Esketemc First Nation IR 15, 17, and 18 Inquiry consists of the
following materias:

. the documentary record (3 volumes of documents, with annotated index) (Exhibit 1)

. Exhibits 2-13 tendered during the inquiry

. transcript from the community session (1 volume)
. transcript of oral submissions (1 volume)
. written submissions of counsel for Canada and counsel for the Esketemc First

Nation, including authorities submitted by counsel with their written submissions

The report of the Commission and letters of transmittal to the parties will complete the
formal record of thisinquiry.



APPENDIX B

RESERVES RECOMMENDED OR SET APART FOR THE ALKALI LAKE BAND, 1864-1927

Area (Acres)
IR _ 1861_1 18_81. 1895_ 1916 1924 1927
Stipendiary Commissioner Commissioner McKenna- W.E. Ditchburn D.M. MacKay,
Magistrate Peter O'Rellly Peter O'Rellly McBride and JW. Clark surveyor
A.C. Elliott Commission
1 40 596.5 596.5 596.5 596.5 596.5
2 800 800 800 800 800
3 180 180 180 180 180
4 540 540 540 540 540
5 227 227 227 227 227
6 1230 1230 1230 1230
7 14 14 7.02 7.02 7
8 480 480 480 480
9 1400 1400 1400 1400
0.375 180 180 250
10 300 300 300 300
11 800 800 800 800
0.458333333 110 110 131
12 300 300 300 300
13 1400 1400 1400 1400
14 80 80 80 80
15 480
16 40 40 39
17 1120
18 3992 640 703
Area Added 3547.5 4760 5922 1230 1.02
Area -1236.98 -4952 154
Withdrawn
Net Increase/ 3547.5 4760 4685.02 -3722 152.98
Decrease
Total 40 3587.5 8347.5 13032.52 9310.52 9463.5




APPENDIX C

SUMMARY OF EVIDENCE REGARDING IR 1 THROUGH 14

Reserve

Evidence

IR1
(596.5 acres)

Commissioner O'Reilly (1881): IR 1 included the original 40-acre reserve set apart during the colonial period, and isthe site
of the village. The reserve included a sufficient quantity of valuable timber, but only 90 acres available for agricultural
purposes which could not be increased asthe reserve was hemmed in on the north, east, and south by mountains, and on the
west by the farm of H.O. Bowie, which included all the good land in the Valley asfar as Alkali Lake. The Commissioner set
aside 100 inches of water for this reserve to be taken from Alkali Lake Creek.

Chief Samson: IR 1 contained about 50 acres of cultivated land. Even with more water, the cultivated area could not be
increased because the Band was already farming all of the cultivable land.

Agent Ogden: The agent considered thisto be*“ pretty good land” with about 150 acres cleared for cultivation in grain, timothy
hay, oats, barley, wheat, and various roct crops. The remainder was largely sidehills with rocks or covered with pines and
scrubby fir, but very few merchantable sawlogs. Local settlers named Johnson [likely C.E. Wynn-Johnson] and Moore had
prior rights to water so Ogden suggested that the Band build dams on the mountain to store water since it had no formal
water rights. Very nearly al of the Band's members resided on this reserve.

IR2
(800 acres)

Commissioner O'Reilly (1881): This reserve was situated on the mountain northeast of the village. The north fork of Alkali
Lake Creek ran through it, and O’ Reilly considered that it would be valuable as adairy farm since it was covered with bunch
grass. The Band attempted to cultivate 60 acres which had been fenced and irrigated by means of a ditch constructed by the
Indians, but Ogden doubted whether it could be farmed because of its elevation.

Chief Samson: IR 2 was used to range stock. Although the Band had tried to cultivate this land, it lacked water and would
grow only alittle hay in rainy years.

Agent Ogden: Featuring cottonwood and small pines, someof thisland had been cleared and was good pasture land, with parts
fit for dry farming, although none of it was then cultivated. The agent was not aware of the Indians having tried to cultivate
it during histenure.

IR3
(180 acres)

Commissioner O'Reilly (1881): IR 3 lay further up the mountain on the same creek asIR 2. Itsvaluelay inthefact that it was
well watered and was capable of producing alarge quantity of swamp hay. The Indians had wintered a portion of their stock
there for several years past, and had built stabling and corrals.

Chief Samson: The Band used IR 3 to cut swamp hay, and a portion of the reserve contained rocky timbered land that would
not support hay even if cleared. Band members had erected a dam at the lower end of the reserve to irrigate the swamp hay,
but building alarger dam would only kill the hay. They preferred to keep the hay on thisreserve rather than have more water.

Agent Ogden: This land was similar to IR 2, being covered with small cottonwood and pine and fit only for dry farming if
cultivated. It was good pasture land with some hay cut on it.

IR4
(540 acres)

Commissioner O'Reilly (1881): IR 4 comprised hay and grazing lands with a few acres of good timber. The Indians had
attempted to cultivate on a small scale, but, despite the presence of a good water supply, frost had destroyed the crop.

Chief Samson: IR 4 produced about 15 tons of timothy hay annually. Despite having plenty of water because a creek ran
through it, the reserve did not support cultivation because of its elevation and the resulting risk of frost.

Agent Ogden: The agent was not familiar with this reserve.

IR5
(227 acres)

Commissioner O'Reilly (1881): Of thisreserve, 75 acres comprised good swamp land, and this area could be increased at a
small cost by removing beaver damsobstructing the stream. Theremainder of thereservewas grassy land thickly timbered with
cottonwood and black pine. A good stream of water flowed the entire length of the reserve.

Chief Samson: Lessthan one-quarter of IR 5 (Alixton) was good flat land, and this area produced 10 tons or more of hay per
year —thereserve’ sfull potential. The remainder of the reserve was timbered and rocky. Although alake at the lower end of
thereservenaturally irrigated the productive hay lands, it was not possibletoirrigate additional portions of the reserve, some
of which were alkali bottom that would not grow anything.

Agent Ogden: The agent was not familiar with this reserve.
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IR6 Commissioner O’ Rellly (1881): IR 6 wasthe Band' sfavoritewinter run for itshorses because the snow soon disappeared from
(1,230 acres) it. The land was also much broken by deep ravines which afforded shelter from the prevailing winds. Some 250 acres were
good level land capable of being converted into a valuable farmif it was possible to bring in a supply of water. Since the
Indianswereanxioustoirrigate, O’ Reilly reserved theentirewater supply of Harper’ s Lakefor this purpose. Herecommended
spending $750 to $1000 to assist the Indians in designing and constructing a small dam at the outlet of the lake.

Chief Samson: The Band used IR 6 (Wycott’s Flat) to range up to 100 horsesin the winter, but did not useit for cattle. Band
members had spent two yearstrying to irrigate thisland, but the lake forming the source of water ran dry while theditch was
being constructed. The only other way to irrigate the land would be from the Fraser River but the reserve was 700-800 feet
above theriver.

Agent Ogden: Thisreservewas a big flat on the bank of the Fraser River and would be good land if water could be gotten to
it. The only potential source of water was the Fraser River but pumping water to that height was out of the question. The land
was very dry because of its elevation, and the Band just used it for their stock.

IR7 Commissioner O'Rellly (1881): IR 7 wassituated on the north shore of LaclaHache, and O’ Reilly also provided the Band with
(14 acres) the exclusiveright to fish on the left bank of the Fraser River from the mouth of the Chilcotin river to the mouth of Little Dog
Creek, an approximate distance of 4 miles.

Chief Samson: Thisreservewasthe site of agraveyard and was used as afishing station. Band membersalso had fishing rights
in the Fraser River.

Agent Ogden: IR 7 was used only for fishing.

IR8 Commissioner O'Reilly (1895): The Indians cut hay from 20 acres of this land, but with a little [abour the area could be
(480 acres) doubled. With very little labour, the meadow lands in IR 8 through 14 were all capable of being enlarged by clearing, the
Indians using only those portions naturally free of brush, but were at too great an altitude to be used for any other purpose.

Chief Samson: Band members were able to cut about four tons of hay on IR 8 (Little Springs). Only a small portion of the
reserve could be hayed because of the natural irrigation provided by springs, and very little of the remainder wasirrigable
since much of the land was alkali bottom.

Agent Ogden: The agent had only passed through this reserve, but he recalled that it was made up of cottonwood, pines, and
small meadows. It would make good land if cleared, but it had no water so it would be a dryland farming proposition only,
athough the meadows did not appear to requireirrigation. The Band cut alittle hay on the meadows.

IR9 Commissioner O’ Reilly (1895): Approximately [400] acres of IR 9 were open swamp land from which the Indians obtained
(1,400 acres) about 40 tons of good swamp hay.

Chief Samson: IR 9 (Cludolicum) was used to cut about 30 tons of swamp hay in the bottom lands where springs provided
natural irrigation. Man-made irrigation would not assist in increasing the hay yield. The reserve also contained some small
black pine suited only for rails and firewood.

Agent Ogden: The agent was not familiar with this reserve.

IR 10 Commissioner O’ Reilly (1895): Some 175 acresof | R 10 constituted good swamp land, most of which was used by the Indians
(300 acres) to cut hay.

Chief Samson: Naturally irrigated by springs, IR 10 (Loon Lake) produced about 10 tons of swamp hay annually.

Agent Ogden: The agent was not familiar with this reserve.

IR 11 Commissioner O’ Reilly (1895): IR 11 contained about 200 acres of swamp land from which the Indians cut 40 tons of hay.
(800 acres) The Indians built a house and corrals on this reserve where they wintered their stock during inclement weather.

Chief Samson: Band members had dammed a creek running through IR 11 (Samson’s Meadow) to flood this meadow and
irrigateit, producing approximately 20 tons of hay per season. The Band was using all of the good land on thisreserve, there
being no additional lands suited to cultivation or haying.

Agent Ogden: The agent was not familiar with this reserve.
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IR 12 Commissioner O’ Reilly (1895): Of the 300 acresin IR 12, 90 acres were swamp. Therewaslittle natural hay on thisreserve,
(300 acres) but it could be easily cleared of brush.
Chief Samson: IR 12 wasnaturally irrigated by acreek running through it. The Band cut some 15 tons of swamp hay thereeach
year, but the remaining land could not be improved by irrigation since it was rough rocky ground.
Agent Ogden: The agent was not familiar with this reserve.
IR 13 Commissioner O’ Reilly (1895): IR 13included three swampsfrom which alarge quantity of hay was obtained. Therewas also
(1,400 acres) excellent pasture land in the vicinity, and the surrounding country was well watered.
Chief Samson: Band members were able to cut about 10 tons of hay from IR 13 per annum. The reserve was traversed by a
creek that the Band had dammed to flood the meadow lands. The remaining lands were rocky bottomlandsand notirrigable.
Agent Ogden: The agent was not familiar with this reserve.
IR 14 Commissioner O’ Reilly (1895): Although IR 14 was small, it was almost all meadow land and yielded an abundant supply of
(80 acres) excellent hay.

Chief Samson: IR 14 (Roper’s Meadow) was used to cut about six tons of hay annually. A small creek ran through thereserve
and naturally irrigated the swamp lands from which the hay was harvested. The remaining lands were covered by boulders
and rocks.

Agent Ogden: The agent was not familiar with this reserve.

Source: Peter O’ Reilly, Indian Reserve Commissioner, to Superintendent General of Indian Affairs, November 28, 1881, NA, RG 10, vol. 3663, file
9803; BCARS, B.1391 (ICC Documents, pp. 88-93); Royal Commission on Indian Affairs for the Province of British Columbia, Transcript of
Proceedings, July 10, 1914 (ICC Documents, pp. 282-319); Isaac Ogden, Indian Agent, Williams Lake Agency, to Royal Commission on Indian
Affairs for the Province of British Columbia, October 24, 1914, BCARS, vol. 11020, file 512D, reel B5638, Exhibit K-11, McKenna-McBride
Commission (ICC Documents, pp. 324—25 and 327-29); Royal Commission on Indian Affairs for the Province of British Columbia, Transcript of
Proceedings, November 23, 1914 (ICC Documents, pp. 335-44).



APPENDIX D

SUMMARY OF EVIDENCE REGARDING ADDITIONAL LANDS

REQUESTED BY THE ALKALI LAKE BAND, INCLUDING IR 15,17, AND 18

Area, if Recommendation of Recommendation
Application Reserve known Applicant Evidence McKenna-McBride of Ditchburn and
(acres) Commission Clark
9 IR 15 480 Jimmy Decker Jimmy Decker: The applicant had been cutting hay on 7 or 8 acres but Allowed Disallowed “as not
(1914 was applying for two sgquare miles (1,280 acres) for hay and pasture being reasonably
survey by purposes. He had been using the land for 7 years and cut about 8 tons required and as
Ashdown of hay. He had a cabin and a stable with some fencing. He had cleared interfering
Green) about 2 acres and dammed Alkali Lake Creek to irrigate the land. seriously with the
development of the
Agent Ogden: Jimmy Decker cut about 20 tons of hay on this grazing facilities of
unimproved land, which he wanted for its meadows. The land was thedistrict.”
available and recommended for acceptance.
Ashdown Green: A large proportion of this land was brush. About 10
tons of hay were cut on the meadow and there was agood house, stable
and implement shed.
10 IR 16 40 Alex Kaleste Agent Ogden: Therequested land had ahouse, stable, fence, and corral. Allowed Allowed.
(1914 Alex Kaleste desired the land for general farming purposes. The land
survey by was available and recommended for acceptance.
Ashdown
Green) Ashdown Green: This land included houses, a garden, and a spring on
land granted to settler Alex McEwen, as well as fields sown to oats on
39 land granted to settler S.E. Fanning. Another Indian field was vacant
(1926 and, in Green's opinion, could be given to the Band.
survey by
D.M. D.M. MacKay: The surveyor in 1926 indicated that the Band had for
MacKay) some years successfully cultivated a portion of this area in potatoes,

corn, and other garden produce. However, he reported that, in more
recent years, insufficient water for irrigation purposes had caused the
Band to discontinue the cultivation of this tract and at the time of
survey the area was overgrown with weeds.




11 Bob Johnson Agent Ogden: Bob Johnson sought this land at Coldwater Springsfor | Disallowed “as not
its meadows. As the land was unimproved and available, it was | reasonably required.”
recommended for acceptance.

Ashdown Green: Thisland included two meadows, thewestern oneused
by the owner of Lot 73 [likely a settler], and the eastern one being very
wet and not cut in 1915, “if ever it was.” The land other than the
meadows was “worthless.”
12 Napoleon Napoleon Balleau (Bullem): Theapplicant’ sfather used thisland before | Disallowed “as land
Balleau (Bullem) | him. The land adjoined a 30-acre parcel of land already owned by the | applied for not being
applicant and surrounded by a ranch owned by Johnson [likely C.E. | available.”
Wynn-Johnson]. Theapplicant had 2 cattleand 10 horsesand, sincethe
land was not irrigable, it might not produce enough hay for hisstock in
dry years. In good years, he could cut about 8 tons of hay. He did not
grow anything except hay on thisland.
Ashdown Green: Not discussed in his report.

13 August Martin August Martin: The applicant already owned 40 acres of land that he | Land applied for
purchased, and he sought to obtain a further 50 acres lying around his | confirmed as being
purchased land. He ploughed a quarter of thetotal areaand soweditto | purchased by August
timothy, using the rest for pasture. He cut hay on both areas of land, of | Martin. Additional 80
which he sold a small amount each year since he had just 2 horses. acres disallowed as

“land applied for not
Agent Ogden: August Martin claimed to have a pre-emption on this | being available.”
meadowland, and asked to receive an additional 80 acres adjoining the
south side of his meadow. Recommended that the pre-emption be
confirmed but did not consider the additional 80 acres to be required.
Ashdown Green: Not discussed in his report.
14 Charley Spahan Charley Spahan: The applicant used the reguested land (about one | Disallowed as “land

square mile or 640 acres) to cut about 10 tons of hay per year. He had
taken up theland himself, hisfather not having occupied theland before
him. He dammed the spring runoff to irrigate the land. He had a good
meadow, and he intended to use the rest of the land — covered with
small firs and black pine— for pasture. He did not have a house on the
land, but he did have a stackyard. His stock consisted of 10 cattle and
35 horses that he ranged on the lands.

Agent Ogden: Charley Spahan cut about 10 tons of hay on this land,
where he had a good road but no other buildings or improvements. The
land was available and recommended for acceptance.

Ashdown Green: Therequested landswereabout 20 acresin size, “good
meadows but rather wet.” Theland, “[I]ike all meadows in this part of
thecountry,” was liableto flood in the summer and autumn months and
“cannot therefore be depended on.”

being applied for in
intermittent small
meadows.”




15, 17, 18, and 22

IR 17

1,120
(1914
survey by
Ashdown
Green)

Old Dick
Johnson, Tommy
Johnson, David
Dan, and Louis
Kaleste

Old Dick Johnson: The applicant cut about 5 tons of hay on the land,
the centre of which was good land but the perimeter being rocky. The
applicant did not need toirrigatetheland asthecreek ran through it, but
hedid irrigate the portion on which he cut hay. None of the remaining
land was irrigable. The applicant had a house and stable on the land,
and it was about half fenced. He kept 5 horses on the land.

Tommy Johnson: The applicant requested one square mile (640 acres)
that he had used for 8 years for pasture and to cut about 10 tons of hay
annually. He had about 20 horses and had improved the land with a
house, barn, and some fencing. He dammed the creek to irrigate the
land, of which hehad cleared 2-3 acres. Helived on theland most of the
time.

David Dan: For about 7 years, the applicant had cut about 6 tons of hay
on land outside the reserve, where he had a stackyard but no house or
fencing. He had 6 cattle.

Agent Ogden:

- Application 15: Old Dick applied for this meadow and pasture land
containing a house, stackyard and fencing. The land was available.
Recommended acceptance of the application be granted to MrsMichel,
widow of deceased Indian who formerly used the land.

- Application 17: Tommy Johnson cut about 10 tons of hay per year on
this land, with the remaining land good for pasturage. The land,
including a house and stable, was available and recommended for
acceptance.

- Application 18: This meadowland, where David Dan cut about 8 tons
of hay, included agood road, house, stackyard and corral. Theland was
available and recommended for acceptance.

- Application 22: Louis Kaleste had cut about 10 tons of hay on this
meadow land, where he had a house, stable, shed and stackyard. The
land was available and recommended for acceptance. [Oral evidence:
LouisKalestehad cut hay therefor about 8 years and wintered his cattle
there. The land comprised about 20 acres that Ogden considered to be
reasonably required.]

Ashdown Green: Together with the land comprising application 19,
these lands were located on atributary of Alkali Creek. In aggregate
there were about 125 acres of swamp, the greater part of which was
open grass land. In a few places hay could not be cut every year on
account of water, but generally thisland included good meadows that
were of great assistance to the Band.

Allowed.

Disallowed “as not
being reasonably
required and as
interfering
seriously with the
development of the
grazing facilities of
thedistrict.”




16

IR 11A

110
(1914
survey by
Ashdown
Green)

131
(1926
survey by
D.M.
MacKay)

Jimmy Spahan

Jimmy Spahan: Likehalf themen in the Band, the applicant had no land
on the reserve; “the men here are very short of land.” To support his
wife and 6 children, the applicant desired a piece of land since he had
4 cattle and 20 horses and had to cut hay on Crown land.

Agent Ogden: Jimmy Spahan and his brother Louis cut about 7 tons of
hay on this meadowland, where they had a house and stable. The land
was available and recommended for acceptance.

Ashdown Green: He considered thisland “ a very poor place, but being
contiguous to the reserve (IR 11) it is of more use to the Indians than
to any one else.”

D.M. MacKay: The surveyor in 1926 indicated that the meadow areas
of this land were beginning to suffer from the spread of foxtail.

Allowed

Allowed

19

Billy Chelchel

Billy Chelchel: The applicant, who owned 10 horses, cut about 5 tons
of hay on land outside the reserve that he had occupied for 2 years. He
did not have a house on the land but he did have some fencing. He
sought meadowlands.

Agent Ogden: Billy Chelchel wanted thisland for itsmeadowswherehe
had been cutting about 7 tons of hay per year “for years.” He had a
corral, stackyard, and a good road. The land was available and
recommended for acceptance. [Oral evidence: Theland comprised 15-
20 acres of continuous meadow where Billy Chelchel wintered his
cattle. Ogden considered the land to be reasonably required.]

Ashdown Green: Green considered this land in conjunction with
applications 15, 17, 18, and 22 (see above).

Disallowed as “land
applied for not being
available.”

20

Scolt

Scolt: The applicant claimed that the land, although not surveyed, had
been promised to him by Commissioner Peter O'Reilly. The land
comprised about 100 acres where the applicant cut about 6 tons of hay
per year, therest being good for pasture. He had one cow and 15 horses.
The land was naturally irrigated by spring runoff, but no more of the
land could have been cultivated through irrigation. The applicant had
astackyard but no house or fencing.

Agent Ogden: Scolt cut about 6 tons of hay on this land which he
wanted for its meadows and pasture. Theland, on which Scolt had built
astackyard, was available and recommended for acceptance.

Ashdown Green: Thisland formed part of the University Reserve. “The
Indians’ statement that this place was reserved by Mr. O'Reilly is
untrue. It may have been examined but was certainly never allotted.”

Disallowed as “land
applied for not being
available.”




21

Little Dick

Little Dick: The applicant occupied land outside the reserve on which
hehad been cutting about 10 tons of hay per year for “alongtime.” The
land wasnaturally irrigated with snow melt although it was not dammed
by the applicant. With adam, the applicant felt that he could raise more
hay. Hehad 3 horses but had sold his cattle“quiteawhileago.” Hehad
an old cabin and some fencing that he had built long ago, the land
having been occupied by the applicant’s family for along time.

Agent Ogden: On thismeadowland, Little Dick cut about 10 tons of hay
and had a house and stackyard. The land was available and
recommended for acceptance. [Oral evidence: Little Dick lived there
part of theyear and wintered his cattle there. Theland comprised about
20 acres.]

Ashdown Green: Green recommended that this application be rejected
becausethis meadow “isavery worthless place, being rocky and full of
sink holes; the ground is strongly alkaline and the grass very poor.”

Disallowed without
reasons.

23

IR 9A

180
(1914
survey by
Ashdown
Green)

250
(1926
survey by

MacKay)

Antoine Spahan

Agent Ogden: Antoine Spahan had a house, stackyards, stable, and
sheds on thisland, where he cut about 6 tons of hay annually. Theland
was available and recommended for acceptance. [Oral evidence: The
land comprised about 15-20 acres where Antoine Spahan was able to
cut about 10 tons of hay. It included a good road built by the Indians,
and Ogden recommended its acceptance.]

Ashdown Green: About 20 acres of this land was swamp grass, but the
surrounding country was considered “valueless’ because it was
covered with black pine. Because the water in the swamp was bad,
Antoine Spahan had located his house and stable close to a spring on
section 14 about a quarter mile south of the meadows within the
adjacent section 23.

D.M. MacKay: The surveyor in 1926 indicated that the value of this
reserve derived fromits wild hay meadow, although he also believed
that the hay crop could be greatly increased by clearing the clumps of
willows scattered throughout the meadow.

Allowed

Allowed

24

Alkali Lake
Band

Chief Samson: The Band sought additional land for timber and pasture.
The timber would be used for firewood and fencing.

Ashdown Green: Green was instructed to define 20 acres to meet the
Band'stimber requirements. If the Indians wanted firewood, a strip of
10 chains to the south of IR 1 would suffice, but if it was timber they
wanted, a large area would be required because in that country the
timber was generally black pinewith fir being small and scattered. He
recommended that they obtain atimber permit or alogger’ slicence* but
this did not seem to meet their views [as] there would be money to pay
out.”

Disallowed asland
applied for “not
reasonably required.”




0 IR 18 3,992 Alkali Lake Agent Ogden: The primary purpose of IR 18, in addition to providing Allowed Reduced without
(1914 Band some additional pasture, was to connect several of the Band's small reasons.
survey by reserves — specifically, IR 2, 3, 8, and 9 —into one larger landholding.
Ashdown
Green, Ashdown Green: Not discussed in his report.
reduced to
640 by D.M. MacKay: The surveyor in 1926 described the approved portion of
Ditchburn IR 18 as “wooded with Pine and scattered Poplar.” He also described
and Clark) the soil as “light and dry with occasional rock outcrops.”
703
(1926
survey by
D.M.
MacKay)

Source: Royal Commission on Indian Affairs for the Province of British Columbia, Transcript of Proceedings, July 10, 1914 (ICC Documents, pp. 282-319); Isaac Ogden, Indian Agent, Williams Lake
Agency, to Royal Commission on Indian Affairs for the Province of British Columbia, October 24, 1914, BCARS, vol. 11020, file 512D, reel B5638, Exhibit K-11, McKenna-McBride Commission
(ICC Documents, pp. 324-25 and 327-29); Royal Commission on Indian Affairs for the Province of British Columbia, Transcript of Proceedings, November 23, 1914 (ICC Documents, pp. 335-44);
Ashdown H. Green, BCLS, to C.H. Gibbons, Secretary, Royal Commission on Indian Affairs for the Province of British Columbia, January 10, 1916, NA, RG 10, vol. 11064, file 33/16, part 2 (ICC
Exhibit 11, tab 5).



