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Mr. CAMPBELL, from the Committee on Indian Affairs,
submitted the following

REPORT

[To accompany S. 1079]

The Committee on Indian Affairs, to which was referred the bill
(S. 1079), to permit the leasing of mineral rights, in any case in
which the Indian owners of an allotment that is located within the
boundaries of the Fort Berthold Indian Reservation and held in
trust by the United States have executed leases to more than 50
percent of the mineral estate of that allotment, having considered
the same, reports favorably thereon with an amendment, in the na-
ture of a substitute, and recommends that the bill (as amended) do
pass.

PURPOSE

The purpose of S. 1079 is to amend the Mineral Leasing Act of
1909 to facilitate the leasing of mineral rights within the exterior
boundaries of the reservation of the Three Affiliated Tribes of the
Fort Berthold Reservation.

BACKGROUND

The Fort Berthold Reservation was established for the Arikara,
Mandan, and Hidatsa Tribes by the Fort Laramie Treaty of 1851.
While the three tribes were once geographically and linguistically
distinct and still maintain their separate tribal identities, they
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function as one tribal entity in terms of their relations with the
federal government.

Initial contact of the tribes with non-Indians is estimated to be
around 1790. At that time, the three tribes lived along the Missouri
river, hunting buffalo and growing squash, corn and beans. Contact
brought a devastating smallpox epidemic in 1837. To escape the
disease, a group of Hidatsa moved up the Missouri River in 1845
and established the village of Like-A-Fishhook. Later, they were
joined by the other two tribal bands and by 1862, formal unifica-
tion of the tribes had begun.

Though the Treaty of Fort Laramie established a reservation of
over 12 million acres for the three tribes, subsequently-issued Exec-
utive Orders and allotments of tribal land reduced the reservation
to its contemporary size of less than one million acres. In 1954, the
tribes lost another 152,300 acres, along with an abundance of natu-
ral resources, because of the Missouri River Pick Sloan program,
and the filling of Garrison Reservoir, now Lake Sakakawea, by the
U.S. Army Corps of Engineers.

The flooding destroyed traditional tribal population centers, and
families who had sustained themselves by ranching and farming
along the fertile Missouri River bottomlands were relocated to dry,
windy uplands. The tribal administrative center was moved to New
Town, an area that was not part of the reservation. Though the
tribes received approximately $12 million in compensation for their
flooded lands, the value of the lost land was later placed at $20
million.

The three tribes elected to come under the Indian Reorganization
Act of 1934, forming a representative tribal government and adopt-
ing a constitution and by-laws, which though subsequently amend-
ed, remain the tribes’ governing documents. The Three Affiliated
Tribes Business Council serves as the governing body, consisting of
a tribal chairman, vice-chairman, treasurer, secretary, and three
at-large members. The total tribal enrollment is approximately
8,500 members of whom 5,387 reside on reservation lands.1!

The reservation is located in parts of Mountrail, McLean, Dunn,
Mercer, McKenzie and Ward counties. Ownership of the surface
and mineral estates on the reservation is diverse, including tribal,
federal, state and private lands. There are about 350,000 private
acres, and 17,834 state-owned mineral acres on the reservation, but
the latter are not leased for oil or gas exploration.2

Through 1996, there have been 245 drilling permits issued on the
reservation, while statewide, there have been 14,600 permits is-
sued, with 452 permits issued in 1996 alone. From lands located
off the tribes’ reservation, more than one billion barrels of oil have
been produced in North Dakota, with over 32 million barrels pro-
duced in 1996. In contrast, there have been 14 million barrels of

1The preceding section of the Background was derived in part from information contained in
“American Indian Reservations and Trust Areas”, a publication of the Economic Development
Administration, U.S. Department of Commerce.

2 Information with regard to oil exploration and production on the Fort Berthold Indian Res-
ervation and on lands outside of the reservation is derived from a briefing book on S. 1079 pre-
pared for the Committee on Indian Affairs by Jim Powers, President, Powers Energy Corpora-
tion, and Thomas M. Disselhorst, Staff Attorney for the Three Affiliated Tribes of the Fort
Berthold Reservation.
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oil produced from the reservation, with less than 52,000 barrels
produced on tribal lands in 1996.

Within the Fort Berthold Reservation, Antelope Field is the only
field with significant production. It was discovered in 1953, with
three of the four producing zones discovered on lands located out-
side of the reservation’s boundaries. A total of 29 successful non-
exploratory oil wells were drilled on Indian lands, but 20 of those
wells are no longer productive. Outside of the Antelope Field, only
13 oil wells have been drilled on tribal lands within the reserva-
tion, 12 of which are no longer producing.

Fifty-seven oil wells have been drilled on fee lands within the
reservation, 35 of which are still producing. 353,583 barrels of oil
have been produced from tribal lands within the reservation, while
3,684,361 barrels of oil have been produced from fee lands within
the reservation, or ten times the production from tribal lands.

In the early 1990’s, the Three Affiliated Tribes sought to explore
the potential for oil and gas development on tribal lands. In 1995,
the tribe approached tribal allottees about making their lands
available, through leasing, for such mineral development. A tribal
prospectus was developed and submitted to several hundred com-
panies, but few companies responded, citing barriers to develop-
ment that include: (1) too many mineral interests tied up in pro-
bate; and (2) fractionated heirship problems, which is compounded
by the requirement of the 1909 Mineral Leasing Act that all per-
sons who have an undivided interest in any particular parcel must
consent to its lease.

According to testimony received by the Committee on Indian Af-
fairs in an October 6, 1997 hearing on S. 1079, there are approxi-
mately 293 Indian estates involving lands on the Fort Berthold
Reservation pending in the process of probate, which may affect as
many as 1,200 tracts of land and as many as 12,000 undivided in-
terests in those tracts.3

The problem of fractionated heirships arises out of the General
Allotment Act of 1887. As explained by the Deputy Solicitor for the
Department of the Interior, Edward B. Cohen, in his testimony be-
fore the Committee on October 6, 1997.

The purpose of the statute was to accelerate what was
at that time termed to be “the civilization of Indians by
making them private landowners and farmers.” Many In-
dians sold their land. A few assimilated into surrounding
communities, and in 1934, Congress recognized that this
policy was fairly unsuccessful. It resulted in 100 million
acres being removed from the Indian land base, and it also
left us a legacy of fractionation.

The cause of this fractionation was that Congress en-
acted probate laws which provided that as individual In-
dian owners died, their property descended to their heirs
as undivided fractional interests in the land. So if you do
the math quickly, if an Indian owner had a 160-acre allot-
ment and died and had four heirs, the heirs did not inherit

3Testimony of Thomas M. Disselhorst, Staff Attorney for the Three Affiliated Tribes of the
Fort Berthold Reservation, before the October 6, 1997 Hearing of the Committee on Indian Af-
fairs on S. 1079.
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40 acres each; each inherited a 25 percent interest in the
160-acres allotment. When they died, assuming that they
each had four heirs, each of the sixteen heirs inherited a
6.25 percent interest. If you take that just one generation
more, and assuming that each of the heirs had four heirs,
each of the 64 owners then had a 1.56 percent share. And
this exponential fractionation occurs with each successive
generation.4

In 1992, the General Accounting Office (GAO) conducted a study
of the fraction problem on twelve Indian reservations, including the
Fort Berthold Reservation. The GAO study found that of 2,610
tracts of land on the Fort Berthold Reservation, 352 had two In-
dian owners, 999 had three to ten Indian owners, 675 had eleven
to twenty-five Indian owners, 377 had twenty-six to fifty Indian
owners, 174 had fifty-one to one hundred Indian owners, and 33
had from one hundred one to three hundred Indian owners.?

The Mineral Leasing Act of 1909, 25 U.S.C. 396, provides that:

all lands allotted to Indians in severalty, except allotments
made to members of the Five Civilized Tribes and Osage
Indians in Oklahoma, may by said allottee be leased for
mining purposes for any term of years as may be deemed
advisable by the Secretary of the Interior; and the Sec-
retary of the Interior is authorized to perform any and all
acts and make such rules and regulations as may be nec-
essary for the purpose of carrying the provisions of this
section into full force and effect; Provided, That if the said
allottee is deceased and the heirs to or devisees of any in-
terest in the allotment have not been determined, or, if de-
termined, some or all of them cannot be located, the Sec-
retary of the Interior may offer for sale leases for mining
purposes to the highest responsible qualified bidder, at
public auction, or on sealed bids, after notice and adver-
tisement, upon such terms and conditions as the Secretary
of the Interior may prescribe. The Secretary of the Interior
shall have the right to reject all bids, whenever in his
judgment the interests of the Indians will be served by
doing so, and to readvertise such lease or sale.

The Mineral Leasing Act has been interpreted as requiring the
Secretary of the Interior to secure the consent of all owners who
have an undivided interest in a parcel of land that would be the
subject of a mineral lease.® Because of fractionated heirship prob-
lems associated with the manner in which Indian estates are inher-
ited or devised, there can be hundreds of owners of an undivided
interest in a parcel of land.

In contrast, where non-Indian owned mineral acres are con-
cerned, most states allow the mineral acres to be development with
less than 100 percent consent of all interest holders as long as all

4Testimony of Edward B. Cohen, Deputy Solicitor, U.S. Department of the Interior, before the
October 6, 1997 Hearing of the Committee on Indian Affairs on S. 1079.

5“Indian Programs—Profile of Land Ownership at 12 Reservations”, Briefing Report to the
Chairman, Select Committee on Indian Affairs, U.S. Senate, by the U.S. General Accounting Of-
fice, February, 1992, GAO/RCED-92-96BR.

6Ruling of the United States District Court of the District of New Mexico in McClanahan,
et al., v. Hodel, et al., No. 83-161-M Civil (D.N.M., Aug. 14, 1987).
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persons who own an interest in the minerals receive an accounting
for production from the lease. Partly because of the fundamental
difference in leasing procedures between property held by non-Indi-
ans and land held in trust by the United States for the benefit of
Indians, oil and gas exploration companies have been reluctant to
pursue the potential for oil exploration on many Indian reserva-
tions, including the Fort Berthold Reservation.

The Fort Berthold Reservation is an otherwise attractive parcel
to develop because it falls within the overall geological boundaries
of the Williston basin, an area in which more than a billion barrels
of oil have been produced to date. The United States holds more
than 475,000 mineral acres in trust for the Tribes and its mem-
bers, or roughly half of the total land area within reservation
boundaries. As outlined above, oil has been and is being produced
in commercial quantities on the lands within the Tribes’ reserva-
tion that are not held in trust by the United States.

The area of the Williston Basin in which the Fort Berthold Res-
ervation is located is geologically complex, however it is thought
that the area is not likely to contain a single large pool of oil that
can easily be developed. Thus, the oil and gas companies seek ac-
cess to large blocks of land for detailed and thorough exploration
to enable both wide-scale and profitable exploration and develop-
ment of the oil and gas potential on the lands comprising the Fort
Berthold Reservation.

Acquisition of such large blocks of land on the Fort Berthold Res-
ervation is made more difficult because of the checkerboard nature
of land ownership by the Tribes, tribal members and non-tribal
members. This is primarily the result of the allotments to more
than 1,000 tribal members under the General Allotment Act of
1887, and the 1910 Act specific to the Fort Berthold Indian Res-
ervation, which allowed non-Indians to settle on unallotted lands
within the reservation. There are approximately 3,200 allotments
on the Reservation, with each allotment representing tracts of land
varying in size from a few acres to 320 acres. Estimates indicate
that 30% of these tracts are held by only one individual, but the
balance of the tracts have an average of about 20 owners. Some
tracts are owned by up to 200 individuals, all of whom would have
to agree to lease the allotment in order for mineral exploration to
occur.

Unlike other tribes that have been able to develop their oil and
gas resources, most of the mineral acres held in trust which are
available for oil and gas development on the Fort Berthold Res-
ervation are either held by individual tribal members or are located
under Lake Sakakawea. Because large tracts are needed for suc-
cessful development, few wells have been drilled and little produc-
tion of oil has taken place except in areas directly adjacent to fields
off the reservation that have already been explored.

LEGISLATIVE HISTORY

S. 1079 was introduced on July 29, 1997 by Senator Dorgan, for
himself and Senator Conrad, and was referred to the Committee on
Indian Affairs. A hearing on S. 1079 was held on October 6, 1997.
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COMMITTEE RECOMMENDATION AND TABULATION OF VOTE

On October 23, 1997, the Committee on Indian Affairs, in an
open business session, considered an amendment in the nature of
a substitute to S. 1079 proposed by Senator Dorgan, and, by unani-
mous vote, ordered S. 1079 to be favorably reported to the Senate
with an amendment in the nature of a substitute and with a rec-
ommendation that it do pass.

SUMMARY OF THE AMENDMENT IN THE NATURE OF A SUBSTITUTE

The amendment in the nature of a substitute provides authority
for the Secretary of the Interior to approve any mineral lease or
agreement affecting individually-owned Indian land, if the owners
of a majority of the undivided interest in the Indian land which is
the subject of the mineral lease or agreement consent to the min-
eral lease or agreement and if the Secretary determines that ap-
proval of the lease or agreement is in the best interest of the In-
dian owners.

That determination by the Secretary is governed by regulations
found at 25 C.F.R. 212.3, which provides that:

In the best interest of the Indian mineral owner refers to
the standards to be applied by the Secretary in considering
whether to take an administrative action affecting the in-
terests of an Indian mineral owner. In considering whether
it is “in the best interest of the Indian mineral owner” to
take a certain action (such as approval of a lease, permit,
unitization of communization agreement), the Secretary
shall consider any relevant factor, including but not lim-
ited to: economic considerations, such as the date of lease
expiration; probable financial effect on the Indian mineral
owner; leasability of land concerned; need for change in
the terms of the existing lease; marketability; and poten-
tial environmental, social and cultural effects.

The effect of the majority owners’ agreement and the Secretary’s
approval is to make the lease or agreement binding on all owners
of an undivided interest in the Indian land, including any interest
owned by an Indian tribe, and all other parties to the lease or
agreement to the same extent as if all of the Indian owners had
consented to the lease or agreement. Proceeds derived from the
lease or agreement are to be distributed to all owners in accordance
with their ownership interest.

The amendment also authorizes the Secretary to execute any
mineral lease or agreement affecting individually-owned Indian
land on behalf of an Indian owner who is deceased and the heirs
to or devisees of the interest of the deceased owner have not been
determined, or if determined, some or all of them cannot be located.
The amendment further provides that leases or agreements author-
ized for approval or execution under this subsection need not be of-
fered for sale through a public auction or advertised sale.

The amendment in the nature of a substitute is intended to su-
persede the Act of March 3, 1909, to the extent provided in sub-
section (1) of that Act.
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EFFECT ON EXISTING LAW

The substitute amendment to S. 1079 allows mineral leases of
lands held in trust or restricted status by the Secretary of the Inte-
rior for the benefit of individual Indians on the Fort Berthold In-
dian Reservation to be approved by the Secretary where persons
who hold a majority of the undivided mineral interest in a single
parcel of land subject to any lease or agreement have agreed to the
terms of the lease or agreement. This applies to all leases or agree-
ments covering lands on the Fort Berthold Indian Reservation re-
gardless of whether the leases or agreements are presented or ap-
proved by the Secretary under the 1909 Indian Mineral Leasing
Act, 25 U.S.C. 396, or the Indian Mineral Development Act of 1982,
25 U.S.C. 2101-2108, or any other applicable law. The substitute
amendment is intended to supersede any contrary requirement or
interpretation of existing law, as it applies to the Fort Berthold In-
dian Reservation, such as that contained in the unreported U.S.
District Court case, McClanahan v. Hodel, 16 Indian L. Rep. 3113,
Civil No. 83-161-M, Aug. 14, 1987.

The substitute amendment also changes existing law as it ap-
plies to the Fort Berthold Indian Reservation, including those pro-
visions of the 1909 Act and its regulations, which require the Sec-
retary to have a public auction or advertised sale in the case of a
mineral lease or agreement affecting individually-owned Indian
lands when the owner is deceased and the heirs to or devisees of
the interest of the deceased owner have not been determined or
cannot be located. The substitute amendment permits the Sec-
retary to execute a lease or agreement in these circumstances with-
out first conducting a sale. The substitute amendment is intended
to supersede existing law, including that contained in the 1909 Act,
which would otherwise require the Secretary to offer such leases
for sale only through public auction or advertised sale in these cir-
cumstances.

SECTION BY SECTION ANALYSIS

Section 1. Section 1(a)(1) sets forth the definitions of the follow-
ing terms as they are applied in the Act: “Indian Land”, Individ-
ually-Owned Indian Land” and “Secretary”. Section 1(a)(2) address-
es the effect of approval by the Secretary of the Interior. Section
1(a)(2)(A) provides that the Secretary may approve any mineral
lease or agreement that affects individually-owned Indian land if
the owners of a majority of the undivided interest in the Indian
land that is the subject of a mineral lease agreement, including any
interest covered by a lease or agreement executed by the Secretary
under paragraph (3), consent to the lease or agreement, and the
Secretary determines that approving the lease or agreement is in
the best interest of the Indian owners of the land.

For the purpose of determining whether the owners of a majority
of the undivided interest in the Indian land consent to a lease or
an agreement, the undivided interest of both the Three Affiliated
Tribes and the individual owners shall be counted. The interests of
the Three Affiliated Tribes and the individual owners need not be
covered by the same lease or agreement.
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Section 1(a)(2)(B) provides that upon the approval by the Sec-
retary of the Interior under subparagraph (A), the lease or agree-
ment shall be binding, to the same extent as if all the Indian own-
ers of the Indian land involved had consented to the lease or agree-
ment, upon all owners of the undivided interest in the Indian land
subject to the lease or agreement, including any interest owned by
the Three Affiliated Tribes, and all other parties to the lease or
agreement.

Section 1(a)(2)(C) provides that the proceeds derived from a lease
or agreement that is approved by the Secretary under subpara-
graph (A) are to be distributed to all owners of the Indian land that
is subject to the lease or agreement in accordance with the interest
owned by each such owner.

Section (1)(a)(3) provides authority for the Secretary to execute
a mineral lease or agreement that affects individually-owned In-
dian land on behalf of an Indian owner if that owner is deceased
and the heirs to, or devisees of, the interest of the deceased owner
have not been determined or the heirs of devisees referred to in
subparagraph (A) have been determined, but one or more of the
heirs or devisee cannot be located.

Section 1(a)(4) provides that it shall not be a requirement for the
approval or execution of a lease or agreement under this subsection
that the lease or agreement be offered for sale through a public
auction or advertised sale.

Section 1(b) sets forth a rule of construction which provides that
this Act supersedes the Act of March 3, 1909, 25 U.S.C. 396, only
to the extent provided in subsection (a).

The amendment in the nature of a substitute to S. 1079 amends
the title of the Act to read: “A bill to permit the mineral leasing
of Indian land located within the Fort Berthold Indian Reservation
in any case in which there is consent from a majority interest in
the parcel of land under consideration for lease.”.

COST AND BUDGETARY CONSIDERATIONS

The cost estimate for S. 1079, as developed by the Congressional
Budget Office, is set forth below:
U.S. CONGRESS,
CONGRESSIONAL BUDGET OFFICE,
Washington, DC, October 30, 1997.

Hon. BEN NIGHTHORSE CAMPBELL,
Chairman, Committee on Indian Affairs,
U.S. Senate, Washington, DC.

DEAR MR. CHAIRMAN: The Congressional Budget Office has pre-
pared the enclosed cost estimate for S. 1079, a bill to permit the
mineral leasing of Indian land located within the Fort Berthold In-
dian Reservation in any case in which there is consent from a ma-
jority interest in the parcel of land under consideration for lease.

If you wish further details on this estimate, we will be pleased
to provide them. The CBO staff contacts are Kathleen Gramp (for
federal costs), and Marjorie Miller (for the impact on state, local,
and tribal governments).

Sincerely,
JUNE E. O’NEILL, Director.

Enclosure.
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S. 1079—A bill to permit the mineral leasing of Indian land located
within the Fort Berthold Indian Reservation in any case in
which there is consent from a majority interest in the parcel of
land under consideration for lease

S. 1079 would modify the conditions under which the Secretary
of the Interior may approve a mineral lease or agreement that af-
fects individually owned Indian land within the Fort Berthold Res-
ervation in North Dakota. Under current law, approval of such
leases requires the consent of all of the individuals that have an
undivided interest in a property. This bill would ease that require-
ment by making the Secretary’s approval contingent upon the con-
sent of a simple majority of individual owners. Once approved by
the Secretary, an agreement would be binding on all owners of the
property, and any receipts would be distributed in proportion to
each owner’s interest in the property.

CBO estimates that implementing S. 1079 would have no effect
on direct spending or receipts, because any income resulting from
agreements approved under this legislation would be paid directly
to the Indian owners or to the Fort Berthold tribal government.
Hence, pay-as-you-go procedures would not apply to the bill. Al-
though the Bureau of Indian Affairs would incur additional costs
if S. 1079 results in more leasing activity on the reservation, we
estimate that any effect on discretionary spending would be insig-
nificant.

S. 1079 contains no intergovernmental or private-sector man-
dates as defined in the Unfunded Mandates reform Act of 1995 and
would impose no costs on state, local, or tribal governments. The
Fort Berthold tribal government might receive additional income if
these changes lead to increased leasing activity on the reservation.

The CBO staff contacts are Kathleen Gramp (for federal costs),
and Marjorie Miller (for the impact on state, local, and tribal gov-
ernments). This estimate was approved by Paul N. Van de Water,
Assistant Director for Budget Analysis.

REGULATORY IMPACT STATEMENT

Paragraph 11(b) of rule XXVI of the Standing Rules of the Sen-
ate requires each report accompanying a bill to evaluate the regu-
latory and paperwork impact that would be incurred in carrying
out the bill. The Committee believes that S. 1079 will have a mini-
mal impact on regulatory requirements and that the enactment of
S. 1079 will reduce the amount of paperwork associated with the
leasing of lands on the Fort Berthold Indian Reservation.

EXECUTIVE COMMUNICATIONS

The testimony of Edward B. Cohen, Deputy Solicitor, U.S. De-
partment of the Interior, on S. 1079, is set forth below:

STATEMENT OF EDWARD B. COHEN, DEPUTY SOLICITOR, THE
DEPARTMENT OF THE INTERIOR

Mr. Chairman and Members of the Committee, I am
here today to present the views of the Department of the
Interior on S. 1079, a bill “T'o permit the leasing of mineral
rights, in any case in which the Indian owners of an allot-
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ment that is located within the boundaries of the Fort
Berthold Indian Reservation and held in trust by the Unit-
ed States have executed leases to more than 50 percent of
the mineral estate of that allotment.”

We support enactment of S. 1079 if amended. Before de-
tailing our proposed amendments, we appreciate the work
of the sponsors in introducing S. 1079 which is a positive
step that, if enacted, would complement the Department’s
current legislative proposal dealing with the issue of
fractionated ownership of Indian trust and restricted
lands. The issue of fractionated ownership of land is a
problem cause by peculiarities in federal Indian law. As
each generation passes, their heirs continue to own inter-
ests in land which are undivided; i.e., parcels of land
which are not separately identified to a specific owner. In
1992, the General Accounting Office issued a report
profiling the ownership of 12 reservations, one of which
was the Fort Berthold Reservation. The Fort Berthold Res-
ervation has the fourth highest number of fractionated
ownership interests.

As the number of owners increase in these tracts of land,
the administration of the land becomes increasingly more
difficult. Approximately 80 percent of the Bureau of Indian
Affairs’ real estate services budget goes to attempting to
administer less than 20 percent of the lands under its ju-
risdiction.

The Act of March 3, 1909 (25 U.S.C. 396) provides that
consent of all owners of a tract of trust or restricted land
must be obtained prior to approval of a mineral lease by
the Secretary of the Interior. As a consequence of this stat-
utory requirement, firms engaged in mineral exploration
and development are less likely to lease Indian lands be-
cause of the costs associated with locating and acquiring
the consent of all owners to a parcel of Indian land. The
result is that the Indian owners do not gain maximum eco-
nomic benefit from their ownership. This 100 percent con-
sent requirement is not found in other laws governing the
use of Indian lands. For instance, rights of way across In-
dian land can be granted by the Secretary when a majority
of the interests consent; and surface leases, i.e. agricul-
tural, may be granted by the Secretary when the owners
of the land are unable to agree upon a lease. In addition,
we cite 25 U.S.C. § 406 which states,

Upon request of the owners of a majority Indian
interest in land in which any undivided interest is
held under a trust or other patent containing re-
strictions on alienations, the Secretary of the Inte-
rior is authorized to sell all undivided Indian trust
or restricted interests in any part of the timber on
such land. (Sale of Timber on Lands Held Under
Trust)

While agricultural and timber uses are renewable re-
sources in contrast to mineral resources which are not re-
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newable and are non-replaceable, the rationale for major-
ity consent still applies. The Department believes the 1909
statute did not contemplate the ownership of Indian land
becoming as highly fractionated as it now exists, and, un-
like other existing statutes, it has not been amended since
enactment to conform with contemporary times.

Turning to our amendments, first, we believe that the
title should be amended to read, “To permit the mineral
leasing of Indian land located within the Fort Berthold In-
dian Reservation when there is a majority interest in the
parcel of land under consideration for lease consent.” Sec-
ond, Subparagraphs (A) and (B) of (a)(1) should be deleted
in their entirety and the following should be added in lieu
thereof, “The Secretary of the Interior may approve any
mineral lease affecting individually owned trust or re-
stricted land that requires approval by the Secretary, if
the owners of a majority interest in the trust or restricted
land consent to the mineral lease and the Secretary deter-
mines that approval of the lease is in the best interest of
the Indian owners. Upon such approval the lease shall be
binding upon the minority interests in the trust or re-
stricted land, including any interest owned by an Indian
tribe, and all other parties to the lease to the same extent
as if all of the Indian owners had consented to the trans-
action. Proceeds derived from the lease shall be distributed
to all mineral interest owners in accordance with the inter-
est owned by each owner.” Third, in subsection (a)(2) de-
lete the words “ALLOTMENT—An allotment described in
this paragraph is an allotment that—,” and in lieu thereof
add “INDIAN LAND.—Indian land described in this para-
graph means land that,” and in (a)(2)(B) delete “is held in
trust by the United States.” and in lieu thereof add “is
held in trust or restricted status by the United States.”

We understand that the government of Three Affiliated
Tribes of the Fort Berthold Reservation also supports S.
1079. The Bureau of Indian Affairs encourages the Com-
mittee to consult with the allottees of the Reservation.

This concludes my prepared statement. We look forward
to working with the Committee to develop the desired
changes to the bill. I will be happy to answer any ques-
tions the Committee may have.

CHANGES IN EXISTING LAW

The amendment in the nature of a substitute to S. 1079 will es-
tablish a new section of Title 25 of the United States Code, modify-
ing the manner in which 25 U.S.C. 396 applies to the approval by
the Secretary of the Interior to leases of Indian land on the Fort
Berthold Indian Reservation.
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Background

The Secretary of the Interior administers land for Indian individuals and
tribes.! This land is generally managed for the Indian owners by the Depart-
ment of the Interior's Bureau of Indian Affairs (BIA). Key: components of
Bmsnmnaguna\tlespmﬁbﬂiﬁesmnnmtammglandownelshiprecords
and title documents, and \g leases and permits for use
of the land, and d:su‘lbuﬁng to the Indian land owners the income
generated by leases and permits.

BlA's land t ibilities were significantly affected by the
Indian GenunlAllomultAaof 1887. Underthewt,asamended @6
1.S.C. 331), individual Indians were allotted tracts of land, generally in

tract sizes of 40, 80, or 160 acres. Prior to this, Indian land within desig-
nated reservation boundaries was, for the most pa:t, owned collectively by
tribes. As a result of the act and the sub

ownership of a significant amount of a rwervauon ‘s land tmnsferred from
the tribe to individual Indians; another major portion, about two-thirds of
the original land, was transferred to non-Indians. With certain exceptions,
the allotment of land to individual Indians ended in 1934 with the passage
of the Indian Reorganization Act (26 U.S.C. 461, 478). Much of the land
allotted under the 1887 act, as well as the land that remained under tribal
ownership, continues to be administered by Interior. .

The 1887 all act, as ded, provided among other things that the
heirs of an Indian who had been allocated land would inherit the decedent’s
ownership interests in the land (25 U.5.C. 348). Because of this provision

of the act, the hip of some allotted land has continually changed and
b fra d as hi have passed from generation
to g tion. These hip ch have made BiA's land management
acﬁvmes,mduslushuofsurfweandsubsurtweresources,mmeom-
plex due to the additional dk quired to for the
growing number of and hi in individual tracts of
land.

Land held for individual Indians and tribes includes both surface and sub-
swface (oil, gas, and mineral) comp ts. The ts ave

wcoumedforuupuatemuswhenﬁleiromwmlupdlﬂ‘em,od\erwnse
they are treated as one tract. BIA maintains land records according to a
tract identification number. In the historical of changi hi;
in the land, some tracts have been sold or transferred to non-Indian
ownershlp.Asﬂushasoocurred,suchlandhasbemremwedfrom
Interior’s ibility and hi ds are no longer maintained.

indian land sdmirdstered by Interior consists of trust land and land

Page 6 GAO/RCED-92-96BER L Indian
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In the early 1980 s, BIA rexterated |ts commumg eoncemn to the Congress
about the of 2 that
characterized Indian land ownership. In 1983, the Congress enacted the
Indian Land Consolidation Act, 25 U.S.C. 2201 et seq., as amended. Gne
purpose of the act was to reduce i of individual
Indian ownership. The act authorized any tribe to establish inheritance
codes to govern the inheritance of real property and develop plans to
consolidate the ownership of Indian land. The act also provided that, under

certain conditions, an individual Indian of 2 percent or
less in a tract would be ferred to the respective tribe upon an owner’s
death, i d of being ferred to the decedent’s heirs, This transfer of
ownership to the tribe is referred toas “escheatment”. As currently

specified in the act, such willt , or escheat, upon

the owner’s death if (1) it is not willed to another owner in the same tract
and (2) the interest is incapable of earning an annual income of $100 in
any one of the 5 years following the death of the owner. This provision is
hereafter referred to as the small ownership escheatment provision.

BIA's computerized land records data base is its official source of owner-
ship data for land held for Indians. The data are categorized by tract and
include information such as tract identification nurmber and resource code.
The resource code identifies whether a tract's hip applies to the sur-
face resources, subsurface resources, or both.

Objectives, Scope, and
Methodology

The Chairman of the Senate Select Comuittee on Indian Affairs asked us to
obtain descriptive information for 12 reservations on (1) the ownership of
Indian land administered by Interior, (2) BlA's workload in maintaining
ownership records, and (3) the Indian Land Consolidation Act’s effect on
the degree of ownership fractionation.

‘The reservations included inom‘ work were the same ones cited as exam-
ples of land i on in 1984 congressional hear-
ings on amendments to the Indian Land Consolidation Act. The 12
reservations are administered by 3 different BIA Area Offices: under the
Aberdeen, South Dakota Area Office were Fort Berthold and Turtle Moun-
tain in North Dakota, Standing Rock in North and South Dakota, and Pine
Ridge, Rosebud, and Cheyenne River in South Dakota; under the Portland,
Oregon Area Office were Colville and Yakima in Washington; and under the
Billings, Montana Area Office were Blackfeet, Crow, and Fort Peck in

2y i dad ints reders to mudtiph ip in & tract of land without
dividing the actual 1and ameng the owners.

Page7 GAO/RCED-92-968R Land Ownership at Indian Reservations
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Montana and Wind River in Wyoming. Table 1.1 shows the 12 reservations’
tribal affiliations and the number of enrolled tribal b

—

Table 1.1: Tribal M hij
Envolled tribal members

Ressrvation Tribal attiation R ion ‘eserviion _ memborship
Blackdeet Blackfeet 127 6.623 13.840
Cheyenne River Cheyenne River Sioux 3,600 6,970 9,660
Colville Cotville 4,370 3475 7.645
Crow Crow 6.210 2382 8592
Fort Berthold Arikara, Mandan, Hidatsa 4,600 4.500 9100
Fort Peck Assiniboine, Sioux 5,146 4.485 9,631
Pine Ridge Oglala Sioux 12,107 7,000 19,107
Rosebud Rosebud Sioux 10,973 1810 12,783
Standing Rock Standing Rock Sioux 4,799 8611 13,410
Turtle i Chippewa 4420 22,080 26,500
Wind River A , Shoshone 5,003 2278 7.281
Yakima Yakima 5,585 2,514 8,099
Totat 73,920 71,728 145,648

To dewnnmethe current land ownership on the 12 reservations, we

puterized land ds information from BIA’s National Tech-
nical Sup Center in Albuq ‘New Mexico. The data were obtained
as of Aprﬂ 29, 1991, for reservations under BIA's Billings Area Office, and
as of May 7, 1991, foneeervaﬁonsm\da' BIA's Aberdeen and Portland Area
Offices. Data for each reservation included information such as the reser-
vation and owner identification, owner type (Indian, non-Indian, tribe,

etc.), size, tract ber, tract and tract size.
WesmtthefoureomputzrnedmtapestoﬁneNaﬁonﬂhshnmofHealﬂ\
Computer Center, where they were uploaded to a p for

our use.

‘We used DYL-280 II software to access and write programs for the files
loaded to the fr: ‘We wrote progr. to define the variables

within the files and to produce a variety of charts and tables describing
land hi for the 12 reservati

For each of the 12 reser table 1.2 p on the
nunaber of tracts, and the cor ding acreage, d by BiA. As the

Page 8 G 92-96BR L t Indian
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table shows, the number of acres in a tract varies significantly. For most
reservations, however, tracts are generally 40 acres or larger, and many
are at jeast 160 acres.

AP AT Y ¥ TS ———

Table 1.2: Tracts and Acreage K by BIA*

Number of tracts Acreage of tracts Average
Reservation  No.ofaores _ lracts  '4bacres  ‘mores  'ormee Chent lages | tmat
Blackieet 1,238,021 7,036 782 3.434 2810 0.00t 5.365.7 176
Cheyenne River 2,004,773 10,474 449 2,830 7,195 0,001 2,800.0 9t
Colville 1,233,098 5482 1185 2,027 2,260 0.050 6,133.0 25
Crow 1,680,246 6,810 957 2899 2954 - 0.030 230250 247
Fort Berthold 1,180,544 8,708 728 4192 3,788 0.010 8275 137
Fort Peck 1.390,345 6,896 1.204 2355 3337 0.001 29944 202
Pine Ridge 2,050,452 10,861 694 2,744 7,223 0.001 1.000.6 192
Rosebud 1,134,906 6,410 197 1.242 497 0.001 1,735.7 177
Standing Roek 1,244,016 9.267 3.018 1.854 4,395 0.010 229090 134
Turtie Mountain 42,453 a7 528 335 54 0.145 478 46
Wind River 2,158,825 4,228 1,256 2,437 535 0.310 662,515.2 51
Yakima 1,149,734 6089 - 1212 2,658 2219 0.060 3.200.0 189

Total 16,517,583 82,978 12,230 29,007 41,781 199
. BiA and A i i

“Bocause i for
ifferent, the number of acres shown in the table does nat aiways represent surlace acres,

Table 1,3 shows, for the 12 reser , whether tract o hi it
to surface resources, subsurface resources, or both. For nearly half the
tracts, ownership is the same for both the surface and subsurface
resources. But the situation varies among the reservations. At Fort
Berthold, for le, tract hip for most of the reservation land is
different for the surface and subsurface resources, while at Yakima, tract
ownership is, for the most part, the same for those resources.

Page9 GAO/ECED-92-96BR Land Ownership st Indian Reservations
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Tabte 1.3: BlA-Managed Tracts for
Surface and Subsurface Use

Tracts

Surface  Subsurface  Both surface and ractn
Reservation only only subsurface
Blackfeel 3.204 147 2412 7,033
Cheyenne River 2457 3501 4516 10474
Colville 880 1,369 3.231 5.480
Crow 3195 1,408 2205 6,806
Fort Berthold 2,169 5,438 1103 8,708
Fort Peck 177 2405 2774 6,896
Pine Ri 1,282 1713 7,666 10,661
Rosebud 870 1375 4,168 6,410
$Standing Rock 1473 39 3,883 9,267
Turtle M i 193 168 556 917
WindRiver 1414 1.394 147 4225
Yakima 252 299 5,531 6.082
Total 19,108 24,394 - 39,459 82,959

*Exciudes 19 tracts for which the BIA data base did not spacily the resource type (i.e., surface, SUbSWI-
face, or both).

To obtain additional information, we interviewed officials at the Aberdeen
AmOﬁoeandtheBlAagencyoﬁieeforﬂ\eSmndmsRockresewaﬂon.We

discussed issues concerning current and fr:
ownership of Indian land. During our work at the Standing Rock reserva-
tion, we observed the intri detail and bility required for each

record associated with the distribution of one decedent’s land interests. We
noted that the vast majority of the recordkeeping at the agency level is
manual and extremely time consuming.

As agreed with your office, we did not verify the completeness, accuracy,
d land

and reliability of the data maintained in BIA's
data base. Such a verification would require a significant effort of time and
b of the volume of data contained in the data

base. We did, however, select 12 ownership interest records from the
computerized data for one land tract and oompaned them to ownership
records for the same tract that BIA ly. This

showed no discrepancies.

To detenmne the impact of the Indian Land Consolidation Act, we identi-
fied that had esch d and the extent to which tribes
have joped plans and established inheritance codes to consolidate
Indian land. We interviewed BIA officials and obtained documentation of

Page 10 GAO/RCED-52-96BR Land st Indian
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axwwnonstakmbythetﬂbes In examining the impact of the small
vision, we asked about the economic activity
andlandvﬂneassoanﬁcdwlthhldianhnd.Beuusemoordsarekeptman
ually, difficulties arose in obtaining timely responses to our inquiry. Conse-
quently, agency officials provided us their best estimates of
assountedwlﬁnhndoﬂheslxu'lbesundu'ﬂleAberdeenAm
Office. We did not verify the estimates provided.

‘We conducted our work b March and D ber 1991. We

di d the data p d in this report with BIA officials at the Aber-
deenAreaOﬂieeandﬂmemtnlOﬂiee They generally agreed with the
dataaspresenl:edandwenudechangmasappmpnateonthebas:softheu
comunents.

Page 11 ‘GAO/RCED-92-96BE Land at Indian
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Ownership of BIA-Managed Land

Ov hip of land d by BIA can invol ious entities—Indian
individuals, tribes, non-Indian individuals, corporations, and federal gov-
ernment agencies. Individual tracts of land can be owned by one or more of
these entities.

Table 2.1 provides a g i profile of hip for the 82,978 tracts of
land at the 12 reservations. As the table shows, the tribes own a substantial
porﬁonofﬂ\emmatmostresewaﬁons.Mostofﬂ\eremainingumm
either entirely owned by one Indian or have multiple owners, with at least

one of them being an Indian.

Table 2.1: O ged Tracts
No. tracts with multiple owners
___No.tractsowned sololyby Attosstone  Nolndian
Reservation One Indian Tribe Others indian owner owners Total tracts
Blackfeet 1,640 1,800 18 35N 7 7,036
Cheyenne River 2,103 5,549 1 2,809 2 10,474
Colville m 2,744 17 1,884 66 5482
Crow 2,244 4 3,69 3 6810
Fort Berthold 1,83t 4,243 L] 2610 8 8,708
Fort Peck 1,928 1232 7 3.702 27 6,896
Pine Ridge 2.409 3,435 85 4,726 6 10,661
Rosebud 2,766 7 2,961 47 6410
Standing Rock 1483 2,363 6 5402 13 9,267
Turtie M it 401 0 5 409 1 917
‘Wind River 845 1,186 2 2128 47 4,228
Yakima 916 2,892 15 2236 30 - 6,089
Total 253 36,138 257 82,978

17,200 29,134

The fractionation of land ownership on Indian reservations results from the
inheritance provisions of the Indian General Allotment Act of 1887, which
P ibes what } to the land hi) upon the death of

an Indian individual, C q ,the p ial for further fractionation
of ownership is limited to land with at least one Indian owner.
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Table 2.2 shows the ownership mix for those tracts characterized by mul-
hpleowneuhip including at least one Indian individual. On most of the
, the

ship for the ty of such tracts is shared only by
lndianindivldunlsAMMtheMcommonmngementhaslndhn
Py hip with the tribe.

e ST S —

Table 2.2: Ownership Mix on Tracts with

and Indians, tride, and Total

Reservation indisnsonly the tribe non-indisns nondndisns tracts
Blacidest 1,830 646 634 561 3571
Cheyenne River 2,097 430 241 4 2,908
Colvilie 741 533 404 208 1,884
Crow 2564 631 265 23 3,696
“Fort Berthold 1,543 645 208 215 2,610
Fort Peck 2265 294 826 317 3,702
Pine Riige 2546 1872 176 332 4726
Rosebud 1120 1,168 Frd 496 2,961
Rock 3.000 19072 683 647 5402

Turtle Mountain 258 23 70 58 foid
Wind River 879 565 178 406 2,128
Yekima - 1941 o2 42 8 2236
Totat 20,004 8,652 3,802 3,506 36,134

Page 13 239688 I Ind os
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Table 2.3 provides information on the extent ownership fractionation has
already occured. The table shows the number of tracts where varying

bers of Indian individuals share h
Table 2.3; Tracts with Fracti Ov p, by Number of Indlan Owners per Tract
Number of tracts with
3-10 11-28 26-50 51-100 101-300  Over 300

Two indlan Indlan Indian Indian Indlan Indian Indlan Totat
OWNers __OWNersS  OWNers  OWNNIS  OWNers  Owners __owners tracts
Blackioet 381 1,141 960 667 351 n 1] 357
Cheyenne River 535 1,416 645 177 30 6 [ 2,809
Coville 476 753 435 163 52 5 0 1,884
Crow 490 1,403 933 481 261 122 6 3,686
Fort Berthold 352 999 675 a7 174 33 [} 2,610
Fort Peck 635 1,447 987 422 179 3 1 3,702
Pine Ridge 634 1,840 1.234 588 283 145 2 4,726
Rosebud 296 1.021 770 468 266 135 5 2,961
Standing Rock 4 1,958 1,640 858 414 m 10 5,402
Turtle i 81 139 102 40 % 2 1 409
Wind River 169 561 ()] an 270 145 1 2,128
Yakima 297 875 636 332 86 10 0 2,236
Total 4,757 13,553 9,628 4,944 2,3 836 26 36,134

Page 14 GAO/RCED-92 96BR Land Ownership st Indian Reservations
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As prevtouva dlscussed, the Indian Land Consolidation Act generally
that of2p orlesswultransfer, or
acheat,wthembeuponﬂledeathofan!ndim '1‘able24prov1desdata
on the number of tracts with individual Indian interests t
Zwmmorlm,uweﬂasﬂlenunberofsuchhmformosemus
Using figures provided by the table, 16850(36 134153 19,284) of the

L3

fractionated tracts (about 47 p p of 2

percent or less.
Table 2.4: Tracts with Fractionated Ownership, by Number of Indian of 2 Percent or Less per
Tract

Number of tracts with Indian interests of 2 percent or less

Reservation tracts None One 210 1128 2650 51-100 101-300 _over 300 Total
Blackfeet 1,722 42 602 468 453 247 37 0 asn
Cheyenne River 2,055 26 381 258 68 20 1 [ 2,809
Colville 1,237 18 308 226 69 27 1 0 1,884
Crow 2013 4 690 389 280 189 9 3 3,696
Fort Berthold 1.501 28 394 335 236 9N 25 0 2,610
Fort Peck 2159 53 668 481 214 103 2 1 3,702
Pine Ridge 2570 46 847 $59 374 24 15 1 4,726
Rosebud 1.266 40 534 508 292 216 13 4 2,961
Standing Rock 2,594 a 1126 787 523 240 85 6 5,402
Turtle Mountain 235 4 67 38 2% 2 17 1 409
Wind River 731 64 916 360 263 212 1) 1 2,128
Yakima 1.2n 45 446 320 169 k14 8 o 2,236
Total 19,284 448 6,478 4,727 2,956 1,618 * 606 17 36,134

‘We analyzed data for 6 of the 12 reservations to d ine whether tracts

with 11 or more small hip i were ch istic of surface,

subsurface, or both. We used 4,752 tracts in our analysis. We found that
about 40 percent of the tracts were subsurface tracts, about 27 percent
surface tracts, and about 33 percent were both.

Page 16 GAO/RCED-92-96BR Land Ownership at Indian Reservation:
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To illustrate how i hip fracti ion can become on a single
tract of land, table 2.5 shows the most exmeme example of fm:nommon at
each of the 12 reservations. B Indian i duals can own i in

tracts onreservnﬁonsthstarenotaﬁ'ﬂiaoedwtthmeirownmbes, the last
column in the table shows the total number of tribal affiliations represented
by the owners.

Table 2.5: Largest Number of Owners on
a Single Tract, by Reservation

v

]
Indian Other Total Indlan interests of Tribal atflliations
orless rep

Reservation owners owners  owners 2 percent or

Blackfeet 242 43 285 240 3
Cheyenne

River 223 10 233 214 9
Colvilie 120 18 138 12 6
Crow 345 2 347 338 4
Fort

Berthold 243 2 266 229 7
Fort Peck 335 10 5 326 12
Pine Ridge 407 12 419 406 9
Rosebud 367 7 374 364 6
Standing

Rock 531 n 542 523 16
Tutle

Mountain 335 27 362 331 6
Wind River 37 5 322 310 13
Yakima 160 2 162 148 3

Page 16 GAO/RCED-92-06BR Land Ownership at Indian Reservations
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indian individuals can retain ownership in more than one tract. This
situstion has evolved as ownership interests of deceased Indians have
passed on to heirs, Table 2.6 shows the extent to which Indiin individuals
have ownership interests in more than one tract.

Tebde £.8: udlen Ownership In Multiple Tracts B .
Number of lndians with ownership in e Total
5 410 1128 = 2650 81100  Over 100 incsian
Ressrvation fhract  2racts wracts tracts frects tracts tracts Ll d ownes
Blacikfest 794 484 0 9 1200 7 2 k.4 s221
Cheyenne fiver 1282 835 1301 973 m 90 5 0 5,083
Colville 1,408 623 ars 562 568 « 1 o 4,000
Crow 818 303 405 25 568 569 o 3 3,284
Fort Berthold 494 9 456 555 905 an "z 0 3
Fort Pack 4,565 1,001 1,080 850 182 463 50 2 4,433
Pine Riige 4,346 2058 322% 2w 2597 388 13 0 18,400
Rosebud 3,025 2,198 2582 2038 1908 373 1’ o 12,00
Rork 2741 1206 2523 1428 215 1,241 k.3 8 11,580
Turle Mourtsin 2120 1314 1,082 w3 1 1] [ (] 4,850
Winct Fiver 728 o 842 728 1008 844 158 3 4,800
Yakima 962 4% 509 &% 98 24 15 ] 37
Toted 20,101 11,304 15,797 11,958 13,020 5340 1,108 131 8,710

Page 17 GAO/RCED-52-96BR Land at Indian
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To illustrate extreme cases of an Indian individual having ownership

interests in many tracts, table 2.7 shows both the number of tracts and the

of separate h

held by an Indian individual at

each of the 12 reservations. It also shows the number of tracts where the

Indian individual's i is2

or less.

Table 2.7: Indlan wlh
C nerests,

by

Aeservation No.of  Ownership wlmrwnofd:rofz
Blackieet " 301 68
Cheyenne River 4 9 23
Cohvitle 19 75 3
Crow 29 616 psil
Fort 82 203 30
Fort Peck 73 b 2
Pine Ridge 44 199 19
Rosebud 50 150 36
Standing Rock 12 195 70
Tustle Mountain 2 58 0
Wind River 194 413 98
Yakima 95 121 34
Page 18 [} 92 96BR Land ¢ Indian
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Table 2.8 provides dats on hip fracti in terms of the size of

ownership interests held by Indian individuals in separate tracts. In cases
‘where an Indian individual held more than one interest in a single tract, we
cansclidated these interests to show the individual's total ownership in that
tract. As the table shows, 431,074, or over 80 percent, of the Indian

duals’ hip is d by of2p or less.

Table 2.8 individual indisns’ Consolidated Ownership interests, by Sizs of intecest

Number of consolidated ownersiip interests totaling
100 5109 25-50 1128 310 2percent

Reservalion percent perosnt percent percent percent or less Tota
Blacidost 1700 46 1,835 6,308 20,983 48,809 80,248
Cheysone

River 2119 194 2188 5,306 9402 10,267 29,546
Coville 864 249 1,068 2083 5.787 10.180 20,229
Crow 238 765 2225 6841 18,503 43,094 78,707
mw 1981 340 1384 4813 1,890 26,494 46,902
Fort Peck 2082 513 2394 6076 15608 29.780 56.440
Pino Ridge 2324 a5t 2,884 7.3% 20845 €0.986 94,829
Rosebud 612 190 1,238 ) 12998 65,562 74,604
Rock 1444 n 3008 9952 32.140 70472 17,487
mm @ 103 24 T34 1695 6437 9,633
Wind River e 265 [ 3,078 1,325 46,437 62,878
Yelioa 1057 2n 125 3,550 0,845 17577 33,55
Toud 17475 4,108 20,714 00,987 171,004 431,074 704,562

Page 19 GAORCED92-04BR Land Ownership st Indian Reservations
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Table 2.9 shows les of fracti d hip at each
reservation in terms of the size of the ownership interest. For each

n, it shows the smallest hip i held by an Indian
individual and identifies the land equivalent of that hip i In
some cases, the land size equivalent is ller than the di of this
page.

Table 2.9: Smatiest indisn kridividuat ey o=l
Ownership

Interest, by Reservation A Land equivalent of ownership
acreage _ oftract toet Inches
Blackiest 80.00 0.0002900 10.11 38.1x38.1
Chey River 647.21 0.0004962 139.89 142.0 x 142.0
Colville 160.00 0.0006955 48.47 83.5x83.5
Crow 160.00 0.0000100 .70 10.0x10.0
Fort Berthold 80.00 0.0002624 9.15 36.3x36.3
Fort Peck 40.00 0.0001200 209 17.4x17.4
Pine Ridge 47314 0.0000047 097 1.8xN8
Rosebud 320.00 0.0000047 0.66 9.7x98.7
Standing Rock 32000 0.0000025 0.36 7ax71
Turtie Mountain 7.50 0.0000182 0.06 29x28
Wind River 80.00 0.0000100 35 7Ax71
Yakima 80.00 0.0001829 6.72 31.1x31.1
Noke: share smelest shere that is st least one ten-milionth of one
percent. interssts smaller than one len-millionth of one percent.
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UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF NEW MEXICO

McCLANAHAN, ot ol. v. HODEL, et al.
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8Ruling of the United States District Court of the District of New Mexico in McClanahan,
et al., v. Hodel, et al., No. 83-161-M Civil (D.N.M., Aug. 14, 1987).

(29)



14 ILR 3114

Assistant Secretary approved the leases. The McClanighans
sued seeking to void the action of the Assistant Secretary in
approving the leases.

The district court holds that the Assistant Secretary had no
authority to approve the leases in the absence of unanimous
consent of the aliottces. The court rules that nen.her 25
U.S.C. § 396 nor the law of co-ts
the Assistant Secretary to approve the leases vnthom 100 per-
cent aflottee consent. The court further holds that in approv-
ing the leases, the Secretary breached trust sespoasibilities to
the Indian owners.

Full Text
Before MEACHEM, District Judge
MEACHEM, District Judge

‘Memorsndum Opinlon snd Ovder
This matter comes on for on ik
for jud on the i record. Having consid-

ponuonunotwellukznmdhwillbedemed
ﬁephnnuffzml‘veNavqiomebohnlﬂundlvM
inherited interests in three Indian in Cy

INDIAN LAW REPORTER

October 1987

nium ore with a market value, in 1977, of $350,000,000.
Mobil’s problem was that it feared it could not reach com-
mercial production by 1982, E.g., CR 111-249. If it did not,
the leases would be offered once again by competitive bid.

Mobil responded to this dilemma by approaching the
Navajo Area Office of the Bureau of Indian Affairs (BIA)
with a proposed amendment of the 1972 leases. CR H11-249.
Mobil’s proposed amendment extended the primary term of
the leases by two years, increased the minimum royalty from
$4.00 to $20.00 per acre, increased the annual rental from
$1.00 to $5.00 per acre, and added a $16,000.00 bonus. /4. In
September of 1977, Mobil advised the BIA that it was con-
cerned with the leases on the nine-tract South Trend area
only. CR 111-247.

neNnvqumofﬁoemedeobﬂpmpoultome
Commissioner of the BIA in WuMnnon The Navajo Arca
Director asked the Commissioner to waive the competitive
bid requirement of 25 C.F.R. § 172.6 (now codified at 25
C.F.R. § 212.6) and allow Mobil to negotiate the amendment
with the Indian allottees. CR 111-245. He also requested a
waiver of 25 C.F.R. § 172.12 (now section 212.12), which
limits leases for mining purposes 1o ten-year primary terms.
Id.

By December 8, 1977, the Commissi had d an
approach to Mobil’s problems. Mobil was to wee with the
Area Director at Window Rock, Arizona, on a new lease
form and then negotiate a new fen-year lease with the allot-
tees. CR 111-240, 249. The new lease was to include incentives

New Mexico. They ask me to declare void the action of the

to the all and a new royalty clause providing for a
review of the royalty rate two years after the commencement
of producnon and every five years thereafter. Finally, the

Several of the original defendants no longer hold the
ofﬁeutheybddwhentlﬁlmwnﬁled.‘l\emomce-
holders have been to Fed.
R. Civ. P, 25(dX(1).

Background
Lands allotted to individual Indians pursuant to the Indian
General Allotment Act of 1887 (25 U.S.C. § 331 ef seg.) may
a0t be leased in the absence of congressional anthority. Miller

d to the Area Director the authority to
agprovetlnleamfonhebeputmen(ofﬂ\elnmorumn
as the lease form should be and the consents of the
allottees obtained. The Area Office objected that this plan
would give Mobil a 16-year lease and probably be upsetting to
the allottees. CR VII-354. Nothing came of these objections.
The Navajo Area Office had approved Mobil's proposed
lease form by June of 1978. CR I11-233. It showed a mini-
mum annual royalty of $20.00 per acre, an annual rent of
$5.00 per acre and a $16,000.00 bonus. CR i1-249. Hence, the
AmOfreelppmedthcmleuemovmonsforanew

extension of the original 1972 leases. Nothing in the adminis-
trative record suggests that the Area Office made Mobil a

counter | at any stage.

v. McClain, 249 U.S. 308 (1919). A C
authorized

The i office of the BIA now told the Area
Director to meet with the Indian allottees and explain the
renegotiation process. CR I11-226. On August 7, the Area
Offoem!reunaedkmnw:llthewmo(thenhe
them of a meeting to be held but four-

inf
days later. CR I11-225, Predictably, only nine of the 59 own-
ers attended this meeting. CR 111-221. Thomas Lynch, a BIA
official, discoursed on the history of the 1972 leases and on
Mobil’s desire to renegotiate. Mr. Lynch noted afterward
“liltwuweedthﬂmmdepthaqﬂnmof&m~

tracts

30. It would expend more than mmmmum
were approved in 1981, Id. Mobil estimated that the South

Trendtuctsoouldyleldulunlo.mmMofm-

alty p not necessary because of the technical nat-
butwwubehnndldbyMobﬂonl'Mw
b-ds”CRlllm ‘With that, the BIA gave Mobil officials
the go-ahead to “‘negotiate” with the
Anmcwniuwummehd:mwmmaﬂlym
pootmdundaeduwedpeovle Theycouldnotbeupeaed

 with
tivel Further, lai

d carly of
practices by Mobil landmen, E.g., CR 111-220. Two allottees
reported beinlwldthcymuslu(n immediately or lose the
chance of receiving any money. As a practical matter, no
such deadline existed in either instance.
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Still, Mobil was having trouble getting the consents of the
South Trend arca all CRII-213. A dingly, by the
spring of 1979, Mobil agents had convinced the BIA to sched-
ule another meeting in early May to explain the lease terms.
CR 11-209. mmwmlmdbphummkedm
cash payments

-
174, l!-lﬁ. ll-l‘l. 11-153. Repeesentatives of some of the
o these

ivitles of Mobil and the Area
Omhnnm
ﬁ“mﬂlhﬁwhﬂnh«m.m

s_?,

. without her”

““fsjae was advieed.that the lense woukd not
“hmﬁluo‘&hﬂmmm
obtained....*" CR 11-191. Cownsel for the
awud-ddvi;lh thet the lease terms were

pormiseion (o begin ocgotiatiog with

E
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of the beirs. Id. Consis-

tently with carlier representations, the Assistant Area Direc-

tor told pldudff Rosalind McClanahan, on May 13, that aif
leases required 100 percent allottee approval. CR 11-92.

T,‘spfﬁceofmem«uthelumwnewmwm was

Mobit's rule™ in August of
1980. An associate solicitor for Indian Affairs
letter Lo the Assistant

fairs suggested in a
that ““a rule of 7S% would be
2 ressonable compromise.*” CR 1-S5. The associate solicitor
unwmtwummm however,
Mmlbﬂ-mhmwudndmsxzmdm
«mmn—dmnlm Again offering no

az o the BIA a 66%

peroent
On Janusry 5, 1981, the Solicktor of the Interior Depart-
advised the BIA

?i

nakiog cash side payments to the allottoes. CR 11-181. Mobil

d BIA in Washi were
“‘working well; the allottoss are have immodi-
ate access 50 much aseded money.. .. CR 11-180, However

¥
|
i
!
i
{

& majocity of the ownership interests
++o*” CR H-131, Mobil noted that its
0 run, that the BIA had always
consent to the new leases and

dl‘nﬂ’yl‘, l-l.ﬂnOﬂleoana
of indian

ilities
A«muwmmmmuw
CR 1-2. The nonconsenting heirs, including the
anﬂuﬁﬁ-ﬁ.&pmvmo-lmu.
Assistast the leases. CR I-1 2t 172. On
S the

Toouhnippeh v. Hickel, 397 U.S. 598 (1970) (becanse the
Indian is the teatator, cannot Indian’s
‘bocause be belicves provisions unfair to family member).
It foliows that the approve leases
without (1) the unanimous consent of the Indian owners; or
&mmﬁﬂ: suthority to approve leases with-
Section 396 roads as follows:

All lands aflotted to allot-

perform any and sl acts and make such rules and reg-
ulations 23 may be nocessary for the purpose of carry-
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ing the provisions of this section into full force and
effect: Provided, That if the said allottee is deceased
and the heirs to or devisees of any interest in the aliot-
ment have not been determined, or, if determined,
some or all of them cannot be Jocated, the Secretary of
the Interior may offer for sale leases for mining pur-

in of i
will be served by s0 doing, and o rendvertise such fease
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" by Congress. Biedsoe v. U,S., 349 F.2d 605 (10th Cir. [965);

see also Wilson v. Omaha Indian Tribe, 442 U.S. 653 {6 Indi-
an L. Rep. A-61} (1979) end Oneida Indian Nation v. County
of Oneida, 414 U.S. 66} {1 Indian L. Rep. No. 2, p. 11}
(1974). Fusther, recourse to federal common law, as opposed
1o the common law of praperty as developed in states, is for-
bidden where Congress has addressed the particular issue
through legisiation. atyoju‘tlmv Hfinois, 451 U.S.
304 (1981). Here th.e particular issue is thie circumstances
under which Interior may approve leases in the absence of
unsnimous allottee consent. Congress addressed the issue in
the 1958 amesdment 10 section 396,
In conclasion, then, 24 U.5.C. § 396 is not authority for

for sale. lheamovalofms«nh‘l‘nndmmmthuu Neither is
‘The proviso, added in 1955, gives the S the authoril the faw of monlyuhermhomy
10 sell leases by competitive bid even though al) the Indian urged either by Mobil or the government for the Secretary’s
owuers of & tract do not coasent. limited this mnﬁusc.lmmwﬁdnmmm-
to the two enumesated . namely, sider the applicability of section 380 to the facts of thils case,
when heirs or are undetermined or when heirs o) See CR. l-ﬁonm.mAMSeawymea!m
deviiecs cannot be found, By dispensing with the need for decision faw prineif
unanimous consent cifcumstances, Con- ancy,” C.R. l1.mmmmﬂmnyound
mmmwmmmmwm 1-must judge the Assistant Secretary’s action on that basis.

L. Trust Obligations
mw‘:llekofmuynmorhyl‘crmedn_l-

[ailure to discharge its trust obligstions

an owaers. lwmmuﬂmﬁﬁﬂumonhhmobﬁn

tion.
mmmmnutmummmwm

unique trust ‘of the federal

ings with the Indians. See, e.3., U.S. v. ll US.

373 (1886); Seminole Natlon v. U.S., 316 U.S.Z“(INZ)
U.S. v. Mitchell, mus.msnounl..n-p 1066)

(ma) lnﬂhmmﬁm relitionship,

knowa

and the owners of a fractional minority refuse to exe-

mhn-.lndmoﬁdumm“h
by Tlaw) pet of

co-jenancy.
CR. L?.m%mmmmumm
Judiclal or existed for this resoh

5 <
i i

'3:4
- Es
; [~
ih
;ifh';
ji-
3uBf
i

i
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1
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:
i
3
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1
: §a
&35
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Jakzs
i

lish lease procedures, require
forth. In view of the broad regulatory scheme,
cluded that the “evident purpose of the statute is 10 insture
m:mmmmmmmm
deposits on their lunds through lessing.”

1 conclude that section 396 has much the same “‘evident
purpose’’ and for much the same reasons. The federal gov-
mm&mmaofnwhw[«mhh;m
poses in much the same way it controls the leasing of tribal
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lands. Section 396 and the {ati Igated th
der (now codified at 25 C.F.R, § 212) set forth a comprehen-
sive scheme, including method of lease sales, requirements of
corporate lessees, terms of leases, acreage limits, payment of
rent and royafties, and so forth. Indeed, neither Mobil nor
the government has indicated how Jicarilla Apache Tribe sig-
mﬁﬂmly ﬂtﬂ‘m from lh:: case. Tlle purpose of section 396
is to insure allot-
(ees ﬂm same “maximum benefit from mineral deposits’”
adverted to in Jicarilla Apache Tribe. See also Hallam v.
Commerce Mining & Royaity Co., 49 F,2d 103 {10th Cir.
1931). Gray v. Johnson, 395 F.2d 533 (10th Cir. 1968); Bailey
. Bannister, 200 F.2d 633 (10th Cir. 1952). The Intetior
a3 much. For example,

Asgsistant
“fijtis the

has on
the Solickor at the interior Department wrote to
indian Affairs on July 30, 1980, that
Affalrs]

These
not responsible for mere errors in
,kmuimmofmt
assets; and, most i (3) the S y's decision can-
not be judged with hind: that is, his must be
Judged on the basis of the facts available to him at the time of
the decision. See Nevqjo Tribe of Indians v. U.S., 9 Ct, Q1.
336.400(!3 lndluL. Rep. 4027) (1986). ‘nuquemonns
whether, givem the Secretary’s trust obligations, his decision
muldehpodfﬂhnﬂw&ﬂu&emlmofmuw
discretion. /d. With these cautionary principles in mind, 1
turn to the facts of this casc.

1 begin with the fact that the Secretary and his delegates at

Counsel for the McClanshans state that if the Secretary
had “so much as made a counter-offer to Mobil for, say, a
no.mmmmuouumm,m-muua

case.”* brief at 6. 1 agree. I
Secrotary and

Mobit one jot more than Mobil

i
%
i
il

in protecting the

two facts that certain landowners, including the McClana-
han's, were by iawyers and that the

‘The unrepresented landowners simply Iacked the sophisti-
cation to negotiste on an even footing with Mobil representa-
tives. This is not cven to consider sworn allegations noted

of Mobil eliciting sign: with faise

:
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threats concerning nonexistent deadlines. Even if such a
deadline had existed, it would have been meaningless given
1he ease with which Mobil obtained extensions of rime within
which to negotiate.

On the other hand, the hopes of the landowners repre-
sented by counsel were severed at the knees when Interior

ee consent. In the end, Interior the leases
over the heads of those who were in the process
of negotisting better terms. To repeat, the had jus-

better
study of the leases, the BIA steadfastly resisted allotice
requests for such an economic anslysis. The BIA's own man-
uﬂrﬂmmmlomwthlmmawdlw

mymmwﬁulmm&t eg. SZBIAM
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therefore approved the leases in breach of his trust responsi-
bilities to the Indian owners. Further, as explained above,
aliotted lands simply cannot be leased in the absence of statu-
tory authority, and no statutory authority exists for leasing
allotted lands in the absence of unanimous approval by the
Indian owners, Either one of these reasons, standing alone,
would compel me to void the South Trend allotment leases.

Counsel for the McClanahans will submit an appropriate
mandate,

1t is s0 ordered.




		Superintendent of Documents
	2010-06-21T15:35:22-0400
	US GPO, Washington, DC 20401
	Superintendent of Documents
	GPO attests that this document has not been altered since it was disseminated by GPO




