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Mr. CAMPBELL, from the Committee on Indian Affairs,
submitted the following

REPORT

[To accompany S. 2069]

The Committee on Indian Affairs, to which was referred the bill
(S. 2069) to permit the leasing of mineral rights, in any case in
which the Indian owners of an allotment that is located within the
boundaries of the Fort Berthold Indian Reservation and held in
trust by the United States have executed leases to more than 50
percent of the mineral estate of that allotment, having considered
the same, reports favorably thereon with an amendment in the na-
ture of a substitute, and recommends that the bill, as amended, do
pass.

PURPOSE

The purpose of S. 2069 is to amend the Mineral Leasing Act of
1909 to facilitate the leasing of mineral rights within the exterior
boundaries of the reservation of the Three Affiliated Tribes of the
Fort Berthold Reservation.

BACKGROUND

The Fort Berthold Reservation was established for the Arikara,
Mandan, and Hidatsa Tribes by the Fort Laramie Treaty of 1851.
While the three tribes were once geographically and linguistically
distinct and still maintain their separate tribal identifies, they

59-010



2

function as one tribal entity in terms of their relations with the
federal government.

Initial contact of the tribes with non-Indians is estimated to be
around 1790. At that time, the three tribes lived along the Missouri
river, hunting buffalo and growing squash, corn and beans. Contact
brought a devastating smallpox epidemic in 1837. To escape the
disease, a group of Hidatsa moved up the Missouri River in 1845
and established the village of Like-A-Fishhook. Later, they were
joined by the other two tribal bands and by 1862, formal unifica-
tion of the tribes had begun.

Though the Treaty of Fort Laramie established a reservation of
over 12 million acres for the three tribes, subsequently-issued Exec-
utive Orders and allotments of tribal land reduced the reservation
to its contemporary size of less than one million acres. In 1954, the
tribes lost another 152,300 acres, along with an abundance of natu-
ral resources, because of the Missouri River Pick Sloan program,
and the filling of Garrison Reservoir, now Lake Sakakawea, by the
U.S. Army Corps of Engineers.

The flooding destroyed traditional tribal population centers, and
families who had sustained themselves by ranching and farming
along the fertile Missouri River bottomlands were relocated to dry,
windy uplands. The tribal administrative center was moved to New
Town, an area that was not part of the reservation. Though the
tribes received approximately $12 million in compensation for their
flooded lands, the value of the lost land was later placed at $20
million.

The three tribes elected to come under the Indian Reorganization
Act of 1934, forming a representative tribal government and adopt-
ing a constitution and by-laws, which though subsequently amend-
ed, remain the tribes’ governing documents. The Three Affiliated
Tribes Business Council serves as the governing body, consisting of
a tribal chairman, vice-chairman, treasurer, secretary, and three
at-large members. The total tribal enrollment is approximately
8,500 members of whom 5,387 reside on reservation lands.1!

The reservation is located in parts of Mountrail, McLean, Dunn,
Mercer, McKenzie and Ward counties. Ownership of the surface
and mineral estates on the reservation is diverse, including tribal,
federal, state and private lands. There are about 350,000 private
acres, and 17,834 state-owned mineral acres on the reservation, but
the latter are not leased for oil or gas exploration.2

Through 1996, there have been 245 drilling permits issued on the
reservation, while statewide, there have been 14,600 permits
issued, with 452 permits issued in 1996 alone. From lands located
off the tribes’ reservation, more than one billion barrels of oil have
been produced in North Dakota, with over 32 million barrels pro-
duced in 1996. In contrast, there have been 14 million barrels of

1The preceding section of the Background was derived in part from information contained in
“American Indian Reservations and Trust Areas”, a publication of the Economic Development
Administration, U.S. Department of Commerce.

2 Information with regard to oil exploration and production on the Fort Berthold Indian Res-
ervation and on lands outside of the reservation is derived from a briefing book on S. 1079 pre-
pared for the Committee on Indian Affairs by Jim Powers, President, Powers Energy Corpora-
tion, and Thomas M. Disselhorst, Staff Attorney for the Three Affiliated Tribes of the Fort
Berthold Reservation.
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oil produced from the reservation, with less than 52,000 barrels
produced on tribal lands in 1996.

Within the Fort Berthold Reservation, Antelope Field is the only
field with significant production. It was discovered in 1953, with
three of the four producing zones discovered on lands located out-
side of the reservation’s boundaries. A total of 29 successful non-
exploratory oil wells were drilled on Indian lands, but 20 of those
wells are no longer productive. Outside of the Antelope Field, only
13 oil wells have been drilled on tribal lands within the reserva-
tion, 12 of which are no longer producing.

Fifth-seven oil wells have been drilled on fee lands within the
reservation, 35 of which are still producing. 353,583 barrels of oil
have been produced from tribal lands within the reservation, while
3,684,361 barrels of oil have been produced from fee lands within
the reservation, or ten times the production from tribal lands.

In the early 1990’s, the Three Affiliated Tribes sought to explore
the potential for oil and gas development on tribal lands. In 1995,
the tribe approached tribal allottees about making their lands
available, through leasing, for such mineral development. A tribal
prospectus was developed and submitted to several hundred com-
panies, but few companies responded, citing barriers to develop-
ment that include: (1) too many mineral interests tied up in pro-
bate; and (2) fractionated heirship problems, which is compounded
by the requirement of the 1909 Mineral Leasing Act that all per-
sons who have an undivided interest in any particular parcel must
consent to its lease.

According to testimony received by the Committee on Indian Af-
fairs in an October 6, 1997 hearing on S. 1079, an earlier but iden-
tical version of S.2069, there are approximately 293 Indian estates
involving lands on the Fort Berthold Reservation pending in the
process of probate, which may affect as many as 1,200 tracts of
land and as many as 12,000 undivided interests in those tracts.3

The problem of fractionated heirships arises out of the General
Allotment Act of 1887. As explained by the Deputy Solicitor for the
Department of the Interior, Edward B. Cohen, in his testimony be-
fore the Committee on October 6, 1997:

The purpose of the statute was to accelerate what was
at that time termed to be ‘the civilization of Indians by
making them private landowners and farmers.” Many Indi-
ans sold their land. A few assimilated into surrounding
communities, and in 1934, Congress recognized that this
policy was fairly unsuccessful. It resulted in 100 million
acres being removed from the Indians land base, and it
also left us a legacy of fractionation.

The cause of this fractionation was that Congress en-
acted probate laws which provided that as individual In-
dian owners died, their property descended to their heirs
as undivided fractional interests in the land. So if you do
the math quickly, if an Indians owner had a 160-acre allot-
ment and died and had four heirs, the heirs did not inherit

3Testimony of Thomas M. Disselhorst, Staff Attorney for the Three Affiliated Tribes of the
Fort Berthold Reservation, before the October 6, 1997 Hearing of the Committee on Indian Af-
fairs on S.1079.



4

40 acres each; each inherited a 25 percent interest in the
160-acres allotment. When they died, assuming that they
each had four heirs, each of the sixteen heirs inherited a
6.25 percent interest. If you take that just one generation
more, and assuming that each of the heirs had four theirs,
each of the 64 owners then had a 1.56 percent share. And
this exponential fractionation occurs with each successive
generation.4

In 1992, the General Accounting Office (GAO) conducted a study
of the fraction problem on twelve Indian reservations, including the
Fort Berthold Reservation. The GAO study found that of 2,610
tracts of land on the Fort Berthold Reservation, 352 had two In-
dian owners, 999 had three to ten Indian owners, 675 had eleven
to twenty-five Indian owners, 377 had twenty-six to fifty Indian
owners, 174 had fifty-one to one hundred Indian owners, and 33
had from one hundred one to three hundred Indian owners.?

The Mineral Leasing Act of 1909, 25 U.S.C. 396, provides that:

all lands allotted to Indians in severalty, except allotments
made to members of the Five Civilized Tribes and Osage
Indians in Oklahoma, may by said allottee be leased for
mining purposes for any term of years as may be deemed
advisable by the Secretary of the Interior; and the Sec-
retary of the Interior is authorized to perform any and all
acts and make such rules and regulations as may be nec-
essary for the purpose of carrying the provisions of this
section into full force and effect; Provided, That if the said
allottee is deceased and the heirs to or devisees of any in-
terest in the allotment have not been determined, or, if de-
termined, some or all of them cannot be located, the Sec-
retary of the Interior may offer for sale leases for mining
purposes to the highest responsible qualified bidder, at
public auction, or on sealed bids, after notice and adver-
tisement, upon such terms and conditions as the Secretary
of the Interior may prescribe. the Secretary of the Interior
shall have the right to reject all bids, whenever in his
judgment the interests of the Indians will be served by
doing so, and to readvertise such lease or sale.

The Mineral Leasing Act has been interpreted as requiring the
Secretary of the Interior to secure the consent of all owners who
have an undivided interest in a parcel of land that would be the
subject of a mineral lease.® Because of fractionated heirship prob-
lems associated with the manner in which Indian estates are inher-
ited or devised, there can be hundreds of owners of an undivided
interest in a parcel of land.

In contrast, where non-Indian owned mineral acres are con-
cerned, most states allow the mineral acres to be developed with
less than 100 percent consent of all interest holders as long as all

4Testimony of Edward B. Cohen, Deputy Solicitor, U.S. Department of the Interior, before the
October 6, 1997 Hearing of the Committee on India Affairs on S.1079.

5“Indian Programs—Profile of Land Ownership at 12 Reservations”, Briefing Report to the
Chairman, Select Committee on Indians Affairs, U.S. Senate, by the U.S. General Accounting
Office, February, 1992, GAO/RCED-92-96BR.

6Ruling of the United States District Court of the District of New Mexico on McClanahan,
et al., v. Hodel, et al., No. 83-161-M Civil (D.N.M., Aug. 14, 1987).
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persons who own an interest in the minerals receive an accounting
for production from the lease. Partly because of the fundamental
difference in leasing procedures between property held by non-Indi-
ans and land held in trust by the United States for the benefit of
Indians, oil and gas exploration companies have been reluctant to
pursue the potential for oil exploration on many Indian reserva-
tions, including the Fort Berthold Reservation.

The Fort Berthold Reservation is an otherwise attractive parcel
to develop because it falls within the overall geological boundaries
of the Williston basin, an area in which more than a billion barrels
of oil have been produced to date. The United States holds more
than 475,000 mineral acres in trust for the Tribes and its mem-
bers, or roughly half of the total land area within reservation
boundaries. As outlined above, oil has been and is being produced
in commercial quantities on the lands within the Tribes’ reserva-
tion that are not held in trust by the United States.

The area of the Williston Basin in which the Fort Berthold Res-
ervation is located is geologically complex, however it is thought
that the area is not likely to contain a single large pool of oil that
can easily be developed. Thus, the oil and gas companies seek ac-
cess to large blocks of land for detailed and thorough exploration
to enable both wide-scale and profitable exploration and develop-
ment of the oil and gas potential on the lands comprising the Fort
Berthold Reservation.

Acquisition of such large blocks of land on the Fort Berthold Res-
ervation is made more difficult because of the checkerboard nature
of land ownership by the Tribes, tribal members and non-tribal
members. This is primarily the result of the allotments to more
than 1,000 tribal members under the General Allotment Act of
1887, and the 1910 Act specific to the Fort Berthold Indian Res-
ervation, which allowed non-Indians to settle on unallotted lands
within the reservation. There are approximately 3,200 allotments
on the Reservation, with each allotment representing tracts of land
varying in size from a few acres to 320 acres. Estimates indicate
that 30% of these tracts are held by only one individual, but the
balance of the tracts have an average of about 20 owners. Some
tracts are owned by up to 200 individuals, all of whom would have
to agree to lease the allotment in order for mineral exploration to
occur.

Unlike other tribes that have been able to develop their oil and
gas resources, most of the mineral acres held in trust which are
available for oil and gas development on the Fort Berthold Res-
ervation are either held by individual tribal members or are located
under Lake Sakakawea. Because large tracts are needed for suc-
cessful development, few wells have been drilled and little produc-
tion of oil has taken place except in areas directly adjacent to fields
off the reservation that have already been explored.

LEGISLATIVE HISTORY

S. 2069 was introduced on May 12, 1998, by Senator Dorgan, for
himself and Senator Conrad, and was referred to the Committee on
Indian Affairs. An earlier and identical version of S. 2069, S. 1079
was introduced on July 29, 1997 by Senator Dorgan, for himself
and Senator Conrad, and was referred to the Committee on Indian
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Affairs. A hearing on S. 1079 was held on October 6, 1997. S. 1079
was reported by the Committee on Indian Affairs on October 23,
1997, and passed the Senate on November 7, 1997. S.1079 was
passed in the House of Representatives on November 12, 1997,
with an amendment which is unrelated to the substance of S. 1079.
The House amendment, known as the Quincy Library bill, author-
izes a logging demonstration project in California. Because of the
apparent controversy associated with the Quincy Library amend-
ment, the Senate has not acted on S. 1079. In an effort to overcome
the impasse associated with the unrelated amendment to S. 1079,
Senators Dorgan and Conrad introduced S. 2069.

COMMITTEE RECOMMENDATION AND TABULATION OF VOTE

On May 20, 1998, the Committee on Indian Affairs, in an open
business session, considered an amendment in the nature of a sub-
stitute to S. 2069 proposed by Senator Dorgan, and, by unanimous
vote, ordered S. 2069 to be favorably reported to the Senate with
an amendment in the nature of a substitute and with a rec-
ommendation that it do pass.

SUMMARY OF THE AMENDMENT IN THE NATURE OF A SUBSTITUTE

The amendment in the nature of a substitute provides authority
for the Secretary of the Interior to approve any mineral lease or
agreement affecting individually-owned Indian land, if the owners
of a majority of the undivided interest in the Indian land which is
the subject of the mineral lease or agreement consent to the min-
eral lease or agreement and if the Secretary determines that ap-
proval of the lease or agreement is in the best interest of the In-
dian owners.

That determination by the Secretary is governed by regulations
found at 25 C.F.R. 212.3, which provides that:

In the best interest of the Indian mineral owner refers to
the standards to be applied by the Secretary in considering
whether to take an administrative action affecting the in-
terests of an Indian mineral owner. In considering whether
it is “in the best interest of the Indian mineral owner” to
take a certain action (such as approval of a lease, permit,
unitization of communization agreement), the Secretary
shall consider any relevant factor, including but not lim-
ited to: economic considerations, such as the date of lease
expiration; probable financial effect on the Indian mineral
owner; feasibility of land concerned; need for change in the
terms of the existing lease; marketability; and potential
environmental, social and cultural effects.

The effect of the majority owners’ agreement and the Secretary’s
approval is to make the lease or agreement binding on all owners
of an undivided interest in the Indian land, including any interest
owned by an Indian tribe, and all other parties to the lease or
agreement to the same extent as if all of the Indian owners had
consented to the lease or agreement. Proceeds derived from the
lease or agreement are to be distributed to all owners in accordance
with their ownership interest.
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The amendment also authorizes the Secretary to execute any
mineral lease or agreement affecting individually-owned Indian
land on behalf of an Indian owner who is deceased and the heirs
to or devisees of the interest of the deceased owner have not been
determined, or if determined, some or all of them cannot be located.
The amendment further provides that leases or agreements author-
ized for approval or execution under this subsection need not be of-
fered for sale through a public auction or advertised sale.

The amendment in the nature of a substitute is intended to
supercede the Act of March 3, 1909, to the extent provided in sub-
section (1) of that Act.

EFrFECT ON EXISTING LAW

The substitute amendment to S. 2069 allows mineral leases of
lands held in trust or restricted status by the Secretary of the Inte-
rior for the benefit of individual Indians on the Fort Berthold In-
dian Reservation to be approved by the Secretary where persons
who hold a majority of the undivided mineral interest in a single
parcel of land subject to any lease or agreement have agreed to the
terms of the lease or agreement. This applies to all leases or agree-
ments covering lands on the Fort Berthold Indian Reservation re-
gardless of whether the leases or agreements are presented or ap-
proved by the Secretary under the 1909 Indian Mineral Leasing
Act, 25 U.S.C. 396, or the Indian Mineral Development Act of 1982,
25 U.S.C. 2101-2108, or any other applicable law. The substitute
amendment is intended to supercede any contrary requirement or
interpretation of existing law, as it applies to the Fort Berthold In-
dian Reservation, such as that contained in the unreported U.S.
District Court case, McClanahan v. Hodel, 16 Indian L. Rep. 3113,
Civil No. 83-161-M, Aug. 14, 1987).

The substitute amendment also changes existing law as it ap-
plies to the Fort Berthold Indian Reservation, including those pro-
visions of the 1909 Act and its regulations, which require the Sec-
retary to have a public auction or advertised sale in the case of a
mineral lease or agreement affecting individually-owned Indian
lands when the owner is deceased and the heirs to or devisees of
the interest of the deceased owner have not been determined or
cannot be located. The substitute amendment permits the Sec-
retary to execute a lease or agreement in these circumstances with-
out first conducting a sale. The substitute amendment is intended
to supercede existing law, including that contained in the 1909 Act,
which would otherwise require the Secretary to offer such leases
for sale only through public auction or advertised sale in these cir-
cumstances.

SECTION-BY-SECTION ANALYSIS

Section 1

Section 1 (a)(1) sets forth the definitions of the following terms
as they are applied in the Act: “Indian Land”, Individually-Owned
Indian Land” and “Secretary”. Section 1(a)(2) addresses the effect
of approval by the Secretary of the Interior. Section 1(a)(2)(A) pro-
vides that the Secretary may approve any mineral lease or agree-
ment that affects individually-owned Indian land if the owners of
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a majority of the undivided interest in the Indian land that is the
subject of a mineral lease or agreement, including any interest cov-
ered by a lease or agreement executed by the Secretary under para-
graph (3), consent to the lease or agreement, and the Secretary de-
termines that approving the lease or agreement is in the best inter-
est of the Indian owners of the lands.

For the purpose of determining whether the owners of a majority
of the undivided interest in the Indian land consent to a lease or
an agreement, the undivided interest of both the Three Affiliated
Tribes and the individual owners shall be counted. The interests of
the Three Affiliated Tribes and the individual owners need not be
covered by the same lease or agreement.

Section 1(a)(2)(B) provides that upon the approval by the Sec-
retary of the Interior under subparagraph (A), the lease or agree-
ment shall be binding, to the same extent as if all the Indian own-
ers of the Indian land involved had consented to the lease or agree-
ment, upon all owners of the undivided interest in the Indian land
subject to the lease or agreement, including any interest owned by
the Three Affiliated Tribes, and all other parties to the lease or
agreement.

Section 1(a)(2)(C) provides that the proceeds derived from a lease
or agreement that is approved by the Secretary under subpara-
graph (A) are to be distributed to all owners of the Indian land that
is subject to the lease or agreement in accordance with the interest
owned by each such owner.

Section (1)(a)(3) provides authority for the Secretary to execute
a mineral lease or agreement that affects individually-owned In-
dian land on behalf of an Indian owner if that owner is deceased
and the heirs to, or devisees of, the interest of the deceased owner
have not been determined or the heirs of devisees referred to in
subparagraph (A) have been determined, but one or more of the
heirs or devisee cannot be located.

Section 1(a)(4) provides that it shall not be a requirement for the
approval or execution of a lease or agreement under this subsection
that the lease or agreement be offered for sale through a public
auction or advertised sale.

Section 1(b) sets forth a rule of construction which provides that
this Act supercedes the Act of March 3, 1909, 25 U.S.C. 396, only
to the extent provided in subsection (a).

The amendment in the nature of a substitute to S. 2069 amends
the title of the Act to read: “A bill to permit the mineral leasing
of Indian land located within the Fort Berthold Indian Reservation
in any case in which there is consent from a majority interest in
the parcel of land under consideration for lease.”.

CoST AND BUDGETARY CONSIDERATIONS

The cost estimate for S. 2069, as developed by the Congressional
Budget Office, is set forth below:



U.S. CONGRESS,
CONGRESSIONAL BUDGET OFFICE,
Washington, DC, June 2, 1998.

Hon. BEN NIGHTHORSE CAMPBELL,

Chairman, Committee on Indian Affairs,
U.S. Senate, Washington, DC.

DEAR MR. CHAIRMAN: The Congressional Budget Office has pre-
pared the enclosed cost estimate for S. 2069, a bill to permit the
mineral leasing of Indian land located within the Fort Berthold In-
dian Reservation in any case in which there is consent from a ma-
jority interest in the parcel of land under consideration for lease.

If you wish further details on this estimate, we will be pleased
to provide them. The CBO staff contacts are Kathleen Gramp (for
federal costs) and Marjorie Miller (for the impact on state, local,
and tribal governments).

Sincerely,
JUNE E. O’'NEILL, DIRECTOR.

Enclosure.

S. 2069—A bill to permit the mineral leasing of Indian land located
within the Fort Berthold Reservation in any case in which there
is consent from a majority interest in the parcel of land under
consideration for lease

S. 2069 would modify the conditions under which the Secretary
of the Interior may approve a mineral lease or agreement that af-
fects individually owned Indian land within the Fort Berthold Res-
ervation in North Dakota. Under current law, approval of such
leases requires the consent of all of the individuals that have an
undivided interest in a property. This bill would ease that require-
ment by making the Secretary’s approval contingent upon the con-
sent of a simply majority of individual owners. Once approved by
the Secretary, an agreement would be binding on all owners of the
property, and any receipts would be distributed in proportion to
each owner’s interest in the property.

CBO estimates that implementing S. 2069 would have no effect
on direct spending or receipts, because any income resulting from
agreements approved under this legislation would be paid directly
to the Indian owners or to the Fort Berthold tribal government.
Hence, pay-as-you-go procedures would not apply to the bill. Al-
though the Bureau of Indian Affairs would incur additional costs
if S.2069 results in more leasing activity on the reservation, we es-
timate that any effect on discretionary spending would be insignifi-
cant.

S. 2069 contains no intergovernmental or private-sector man-
dates as defined in the Unfunded Mandates Reform Act and would
impose no costs on state, local, or tribal governments. The Fort
Berthold tribal government might receive additional income if
these changes lead to increased leasing activity on the reservation.

On October 30, 1997, CBO transmitted a cost estimate for S.
1079, an identical bill that was ordered reported by the Senate
Committee on Indian Affairs on October 23, 1997. The CBO esti-
mate for S. 2069 is identical to the estimate provided for S. 1079.

The CBO staff contacts are Kathleen Gramp (for federal costs)
and Majorie Miller (for the impact on state, local, and tribal gov-
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ernments). This estimate was approved by Paul N. Van de Water,
Assistant Director for Budget Analysis.

REGULATORY IMPACT STATEMENT

Paragraph 11(b) of rule XXVI of the Standing Rules of the Sen-
ate requires each report accompanying a bill to evaluate the regu-
latory and paperwork impact that would be incurred in carrying
out the bill. The Committee believes that S. 2069 will have a mini-
mal impact on regulatory requirements and that the enactment of
S. 2069 will reduce the amount of paperwork associated with the
leasing of lands on the Fort Berthold Reservation.

ExXEcUTIVE COMMUNICATIONS

The testimony of Edward B. Cohen, Deputy Solicitor, U.S. De-
partment of the Interior, on S. 1079, is set forth below:

STATEMENT OF EDWARD B. COHEN, DEPUTY SOLICITOR, THE
DEPARTMENT OF THE INTERIOR

Mr. Chairman and Members of the Committee, I am
here today to present the views of the Department of the
Interior on S. 1079, a bill “T'o permit the leasing of min-
eral rights, in any case in which the Indian owners of an
allotment that is located within the boundaries of the Fort
Berthold Indian Reservation and held in trust by the
United States have executed leases to more than 50 per-
cent of the mineral estate of that allotment.”

We support enactment of S. 1079 if amended. Before de-
tailing our proposed amendments, we appreciate the work
of the sponsors in introducing S. 1079 which is a positive
step that, if enacted, would complement the Department’s
current legislative proposal dealing with the issue of
fractionated ownership of Indian trust and restricted
lands. The issue of fractionated ownership of land is a
problem caused by peculiarities in Federal Indian law. As
each generation passes, their heirs continue to own inter-
ests in land which are undivided; i.e., parcels of land
which are not separately identified to a specific owner. In
1992, the General Accounting Office issued a report
profiling the ownership of 12 reservations, one of which
was the Fort Berthold Reservation. The Fort Berthold Res-
ervation has the fourth highest number of fractionated
ownership interests.

As the number of owners increase in these tracts of land,
the administration of the land becomes increasingly more
difficult. Approximately 80 percent of the Bureau of Indian
Affairs’ real estate services budget goes to attempting to
administer less than 20 percent of the lands under its ju-
risdiction.

The Act of March 3, 1909 (25 U.S.C. 396) provides that
consent of all owners of a tract of trust or restricted land
must be obtained prior to approval of a mineral lease by
the Secretary of the Interior. As a consequence of this stat-
utory requirement, firms engaged in mineral exploration
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and development are less likely to lease Indian lands be-
cause of the costs associated with locating and acquiring
the consent of all owners to a parcel of Indian land. The
result is that the Indian owners do not gain maximum eco-
nomic benefit from their ownership. This 100 percent con-
sent requirement is not found in other laws governing the
use of Indian lands. For instance, rights of way across In-
dian land can be granted by the Secretary when a majority
of the interests consent; and surface leases, i.e. agricul-
tural, may be granted by the Secretary when the owners
of the land are unable to agree upon a lease. In addition,
we cite 25 U.S.C. § 406 which states,

Upon request of the owners of a majority In-
dian interest in land in which any undivided in-
terest is held under a trust or other patent con-
taining restrictions on alienations, the Secretary
of the Interior is authorized to sell all undivided
Indian trust or restricted interests in any part of
the timber on such land.” (Sale of Timber on
Lands Held Under Trust)

While agricultural and timber uses are renewable re-
sources in contrast to mineral resources which are not re-
newable and are non-replaceable, the rationale for major-
ity consent still applies. The Department believes the 1909
statute did not contemplate the ownership of Indian land
becoming as highly fractionated as it now exists and, un-
like other existing statutes, it has not been amended since
enactment to conform with contemporary times.

Turning to our amendments, first, we believe that the
title should be amended to read, “T'o permit the mineral
leasing of Indian land located within the Fort Berthold In-
dian Reservation when there is a majority interest in the
parcel of land under consideration for lease consent.” Sec-
ond, Subparagraphs (A) and (B) of (a)(1) should be deleted
in their entirety and the following should be added in lieu
thereof, “The Secretary of the Interior may approve any
mineral lease affecting individually owned trust or re-
stricted land that requires approval by the Secretary, if
the owners of a majority interest in the trust or restricted
land consent to the mineral lease and the Secretary deter-
mines that approval of the lease is in the best interest of
the Indian owners. Upon such approval the lease shall be
binding upon the minority interests in the trust or re-
stricted land, including any interest owned by an Indian
tribe, and all other parties to the lease to the same extent
as if all of the Indian owners had consented to the trans-
action. Proceeds derived from the lease shall be distributed
to all mineral interest owners in accordance with the inter-
est owned by each owner.” Third, in subsection (a)(2) de-
lete the words “ALLOTMENT—An allotment described in
this paragraph is an allotment that—,” and in lieu thereof
add “INDIAN LAND.—Indian land described in this para-
graph means land that,” and in (a)(2)(B) delete “is held in
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trust by the United States,” and in lieu thereof add “is
held in trust or restricted status by the United States.”

We understand that the government of Three Affiliated
Tribes of the Fort Berthold Reservation also supports
S. 1079. The Bureau of Indian Affairs encourages the
Committee to consult with the allottees of the Reservation.

This concludes my prepared statement. We look forward
to working with the Committee to develop the desired
changes to the bill. I will be happy to answer any ques-
tions the Committee may have.

CHANGES IN EXISTING LAwW

The amendment in the nature of a substitute to S. 2069 will es-
tablish a new section of Title 25 of the United States Code, modify-
ing the manner in which 25 U.S.C. 396 applies to the approval by
the Secretary of the Interior to leases of Indian land on the Fort
Berthold Indian Reservation.
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Section 1

Background

The Secretary of the Interior administers land for Indian individuals and
tribes.! This land is generally managed for the Indian owners by the Depart-
ment of the Interior’s Bureau of Indian Affairs (BiA). Key components of
BIA's management responsibilities are maintaining land ownership records
and title documents, negotiating and awarding leases and permits for use
of the land, and distributing to the Indian land owners the income
generated by leases and permits.

BiA’s land management responsibilities were significantly affected by the
Indian General Allotment Act of 1887. Under the act, as amended (25
U.8.C. 831), individual Indians were allotted tracts of land, generally in
tract sizes of 40, 80, or 160 acres. Prior to this, Indian land within desig- .
mtedmetvnﬂonboundaﬁeswas,formemostput,mwdeoneaivdyby
tribes. As a result of the act and the sub

ownership of a significant amount of lreservaﬂonuhndmnn‘mdfmm

the tribe to individual Indi: her major portion, about two-thirds of
the original land, was transferred to non-Indians. With certain exceptions,
the all of land to individual Indians ended in 1934 with the passage

of the Indian Reorganization Act (25 U.S.C. 461, 478). Much of the land
allotted under the 1887 act, uweussﬂlehndﬁutrenmmdmndumbnl
ownership, continues to be administered by Interior.

The 1887 allotment act, as amended, provided among other things that the
heirs of an Indian who had been allocated land would inherit the decedent’s
interests in the land (26 U.S.C. 348). Because of this provision

changing
lnﬂmhnd..omemluvebeensoldoruuu&ﬂedwm-lndhn
ownership. As this has occwred, such land has been removed from
Interior’s responsibility and hi ds are no longer maintained.

indian land sdministered by Interior consists of trust land and land in restricted status.

Pages s GAVECED-92-06BR L Indian
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Section 1
Background

In the early 1980's, BIA reiterated its continuing concerns to the Congress
about the extensive number of undivided ownership interests® that
characterized Indian land ownership. In 1983, the Congress enacted the
nmmmmmmmmzwss.zam.am as amended. One
purpose of the act was to reduce extensive fractionation of individual
Indian ownership. The act authorized any tribe to establish inheritance
codes to govern the inheritance of real property and develop plans to
consolidate the ownership of Indian land. The act also provided that, under
certain conditions, an individual Indian ownership interest of 2 percent or
less in a tract would be ferred to the tive tribe upon an owner’s
death, § d of being ferred to the decedent’s heirs. This fer of
ownership to the tribe is referred to as “escheatment”. As currently
specified in the act, such ownership interest will transfer, or escheat, upon
the owner's death if (1) it is not willed to another owner in the same tract
and (2) the interest is incapable of eaming an annual income of $100 in
any one of the 5 years following the death of the owner. This provision is
hereafter referred to as the small ownership escheatment provision.

BIA'S computerized land records data base is its official source of owner-
ship data for land held for Indians. The data are categorized by tract and
include information such as tract identification number and resource code.
The resource code identifies whether a tract's thi lies to the sur-
face ! bsurfs . , or both.

Objectives, Scope and
Methodology

‘The Chairman of the Senate Select Committee on Indian Affairs asked us to
obtain descriptive information for 12 reservations on (1) the ownership of
Indian land administered by Interior, (2) BiA's workload in maintaining
ownership records, and (3) the Indian Land Consolidation Act’s effect on
the degree of ownership fractionation.

The reservations inciuded in our work were the same ones cited as exam-
ples of extensive land ownership fractionation in 1984 congressionsal hear-
ings on amendments to the Indian Land Consolidation Act. The 12
reservations are administered by 3 different BIA Area Offices: under the
South Dakota Area Office were Fort Berthold and Turtle Moun-
tain in North Dakota, Standing Rock in North and South Dakota, and Pine
Ridge, Rosebud, and Cheyenne River in South Dakota; under the Portland,
Oregon Area Office were Colville and Yakima in Washington; and under the
Billings, Montana Area Office were Blackfeet, Crow, and Fort Peck in

miple inatract of land without

Page? GAO/RCED-93-96BR 1, Indian
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Montana and Wind River in Wyoming. Table 1.1 shows the 12 reservations’
tribal affilistions and the number of enrolled tribal members.

Tuble 1.9: Tribel M i
Enrolied ribel mewbers

Messrvation Tvibel atiietion m w m‘l’um
Blacidost Blacidest 127 6623 13,840
Cheysnne River Cheyenne River Sloux 3,000 5970 9,660
Coville Colville 4,170 3475 7,645
Crow Crow 8210 2382 8,592
Fort Berthold Asikara, Manden, Hidetsa 4,600 4,500 9.100
Fort Peck Assiniboine, Sioux 5.146 4485 9,631
PreRidge Oglsla Siow:_ 12,07 7,000 19,107
Rossbud Rosebud Sioux 10973 1810 12.783
Standing Rock Standing Rock Sioux 4799 aen 13410
Turthe Mountain Chippewa 440 22,080 26,500
Wind River Asspahoe, Shoshone 5.008 2218 7.281
Yakima Yekima : 5,505 254 8,000
Total 12- 71,728 148,008

a8 of April 29, 1001, for reservations under iA's Billings Area Office, and
a8 of May 7, 1901, for reservations wnder BiA's Aberdeen and Portland Area
Offices. Data for each reservation Included informstion such as the reser-

‘We used DYL-380 Il software to access and write prograss for the flles
wploaded to the mainframe. We wrote programs to define the varisbles
‘within the files and to produce a veriety of cherts and tables describing
land ownership situstions for the 12 reservations.

For each of the 12 reservations, table 1.2 presents information on the
musnber of tracts, and the corresponding acreage, managed by BiA. As the

Pagn$-- SANECED-53-0008
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table shows, the number of acres in a tract varies significantly. For most
reservations, however, tracts are generally 40 acres or larger, and many
are at least 160 acres.

Table 1.2: Tracts and Acresge Managed by BIA®

Number of tracts Acreage of tracts Average
No. of Less than 40-189 100 acres  Smallest Largest

Reservation No. of acres tracts 40 acres acres or more tract fract  acreage
Blacidoet 1,238,021 7,036 2 3434 2810 0.001 5,365.7 176
Cheyenne River 2,004,773 10,474 449 2,890 7,185 0.001 2.800.0 191
Colvitie 1,233,008 5482 1195 2,027 2260 0.050 6,133.0 25
Crow 1,680,246 8,810 957 2,899 2,954 0030 23,0250 247
Fort Berthold 1,190,544 8,708 728 4,192 3,788 0.010 827.5 137
Fort Peck 1,390,345 8,896 1.204 2,355 3,337 0.00 2994.4 202
Pine Ridge 2,050,492 10,661 694 2,744 7223 0.001 1,000.6 192
Rosebud 1,134,906 6,410 197 1,242 49N 0.001 1,735.7 17277
Stancing Rock 1,244,018 9,267 3,018 1,854 4,395 0.010 22900 134
Turtie 42,453 [ 528 335 54 0145 45 46
Wind River 2,158,925 4,228 1,256 2,437 635 0310  662515.2 5N
Yakima 1,149,734 6,089 1,212 2,658 2219 0.060 3,200.0 189
Total 16,517,553 82,978 12,230 29,007 41,741 199

“Because BIA maintaing separate ract records for suriace and subsuriace resources when ownership is
difforent, the number of acres shown in the table does not always represent surface acres.

Table 1.3 shows, for the 12 reservations, whether tract hi li
to surface resources, subsurface resources, or both. For nearly haif the
tracts, ownership is the same for both the surface and subsurface
resources. But the situation varies among the reservations. At Fort

for example, tract ownership for most of the reservation land is
different for the surface and subsurface resources, while at Yakima, tract
ownership is, for the most part, the same for those resources.
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Table 1.3: BiA-Managed Tracts for .
Suriace and Subswrisce Use Tracts Total
Surfsce Subswiece  Both swfuos and

Reservalion only _only subsuriace
Blackiest 3204 147 2412 7083
Choyerve Aber_ 2467 3501 438 0474
Coilie %0 1.3% azn 5,480
Crow 398 1.408 2208 6,008
Fort Berthokd 200 54% 1,108 8708
Fort Peck 1Nz 2405 2774 6.8008
Pine Ficge 1202 AT 7008 togm
Rossbud ] 1378 435 6410
Standing Rock 1473 aom 3083 0.287
Turtle Mountain 19 08 588 0
WindRiver 1414 1394 147 4225
Yalima 252 » 553 8,082
Toted 19,908 20,308 - 30400 92,908
% SAdae Yoo §.0., suriace, subeur-
face, or boty.

To obtain additional information, we interviewed efficials at the Aberdeen
Area Office and the BIA agency office for the Standing Rock ressrvation. We
discussed jssues concering curront ownership patterns snd fractionated
ownership of Indien land. During owr work at the Standing Rock reserve-
tion, we obeerved the intricate detall and accountability required for each
record associated with the distribution of one decedent’s land interests. We
moted thet the vast majority of the recordiseceping at the agency level is
masual and extremely time consuming.

As agreed with your office, we did not verify the completences, accuracy,
umauuw--ﬂwum
data base. Such a verification would require a significant effort of tisne and
resources because of the nunense volume of deta contained in the data
base. We did, however, select 12 ownership interest records from the
computerised data for one land tract snd compered them to ownership
records for the same tract thet BiA maintains mesally. This comparison
showed no discrepancies.

To determine the impact of the Indisn Land Consolidetion Act, we identi-
fied ownership interests that had escheated and the extent to which tribes
have developed plans and established inheritance codes to consolidate
Indian land. We interviewed BiA officials and obtained docusnentation of

Page 10 - GAOMCED 30008
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fi

any actions taken by the tribes. In examining the impact of the small
ownership eschestment

‘We conducted our work between March and December 1991. We
discrweed the data presented in this report with BA officials at the Aber-
deen Area Office and the BIA Central Office. They generally agreed with the
duts a8 presented and we made changes as appropriste on the basis of their

Fage 11 GAVECED-$3-0008 L ot Indion
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Ownership of BIA-Managed Land

Ownership of land managed by BIA can involve various entities—Indian
individuals, tribes, non-Indian individuals, corporations, and federal gov-
emment agencies. Individual tracts of land can be owned by one or more of
these entities.

Table 2.1 provides a general profile of ownership for the 82,978 tracts of
land at the 12 reservations. As the table shows, the tribes own a substantial
portion of the tracts at most reservations. Most of the remaining tracts are
either entirely owned by one Indian or have multiple owners, with at least
one of them being an Indian.

Table 2.1 Profile of BlA-Managed Tracts
No. tracts with owners
___No.wactsownedsolelyby At loast one No indian
Reservation One Indian Tribe Others Indian owner owners Total tracts
Blackfeet 1.640 1.800 18 35N 7 7,038
Cheyenne River 2103 5.549 " 2,809 2 10,474
Colville m 2,744 17 1,884 68 5,482
Crow 2244 44 3,696 3 6,810
Fort 1,831 4,243 16 2610 8 8,708
Fort Peck 1,928 1,232 7 3,702 27 8,896
Pine Ridge 2.400 3435 85 47268 6 10,881
Roeebud 629 2768 7 2,961 47 6410
Standing Rock 1483 2,363 6 5,402 13 9,267
Turtle Mountain 401 101 5 409 1 N7
Wind River 845 1,186 2 2128 47 4,228
Yakima 916 2,802 15 2236 0 8,009
Total 17,200 29,134 253 36,134 257 82,978

The fractionation of land ownership on Indian reservations results from the
inheritance provisions of the Indian General Allotment Act of 1887, which
prescribes what happens to the land ownership interests upon the death of
an Indian individual. Consequently, the potential for further fractionation
of ownership is limited to land with at least one Indian owner.
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Section 3
Ownership of BIA-Menaged Lond

Table 2.2 shows the ownership mix for those tracts characterized by mul-

Table2.2: Mix on Traots with Fractionsted
- Number of Wrects owned by
oty Wndgneend  indlencand  indiers, Wibe, and Total
Blackioot 1.8%0 [ 534 561 s
Cheyenne Aiver 2,007 40 20 ] 2808
Cohtle 741 533 404 208 1804
Crow 2564 65 205 2% 3,008
Fort 1543 646 208 215 2810
Fort Peck 2,266 2 6 7 3702
Pine Ridge 2548 1672 178 3 X
Rossbud 1,120 1408 (172 498 2,981
Rock 3,000 1072 083 647 sa02
Turtls Mourtsin 258 ) 56 0
Wind River 979 566 178 408 2,120
Yolima 1141 972 2 ) 22%
Toml 20,004 [ 23802 3508 38,13
Puge s GAOMCED 83 0008 todian
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Section 3
Ownership of BIA-Managed Land

Table 2.3 provides information on the extent ownership fractionation has
already occurred. The table shows the number of tracts where varying
bers of Indian individuals share hi

Table 2.3: Tracts with F i by of indian Owners per Tract
Number of tracts with
3-10 1128 20-80 51-100 101300  Over 300

Two Indian fndiian indian Indian Indien Indian Indien Total
Reservation owners owners owners owners owners owners owners tracts
Blackiest 381 114 960 667 351 n 0 357
Cheyenne River 535 1,418 645 77 ) ] 0 2,800
Colville 476 783 435 163 52 5 0 1,884
Crow 490 1,403 933 481 261 122 6 3,696
Fort Berthold 352 999 675 n 174 3 4] 2,610
Fort Peck 635 1447 987 422 179 A 1 3,702
Pine Ridge 634 1,840 1,234 588 283 5 2 4,728
Rosebud 296 1,021 770 468 266 135 5 2,961
Rock Lall 1,958 1,640 858 414 m 10 5,402
Turtie Mountain 8 139 102 40 F-3 2 1 409
Wind fiver 169 56t -1} n n s 1 2,128
Yokima 297 875 638 332 86 0 0 2,23
Total 4787 13,583 9,620 4,904 2,501 836 26 38,134

Page 14 GAO/ECED-02-06BR Land Ownership at Indian Reservations
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Section 2

Ownership of BIA-Managed Land

As previously discussed, the Indian Land Consolidation Act generally

that

hip

of 2 percent or less will transfer, or

escheat, to the tribe upon the death of an Indian. Table 2.4 provides data
on the number of tracts with individual Indian ownership interests totaling
2 percent or less, as well as the number of such interests for those tracts.
Using figures provided by the table, 16,850 (36,134 less 19,284) of the
fractionated tracts (about 47 percent) have ownership interests of 2

percent or less.

;&hu:fnﬂ-wﬂh. [, by of Indian of 2 Percent or Less per
ract
Number of tracts with indian interests of 2 percent or less

Reservation tracts None One 2410 128 28-50 51-100 101-300  over 300 Total
Blackleet 1722 42 602 468 453 247 37 0 3,571
Chey River 2,055 2% 381 258 68 20 1 0 2,809
Colvile 1,237 18 06 226 ] 27 1 Qo 1,884
Crow 2,013 4 690 389 280 189 ] 3 3,696
Fort 1,501 28 394 335 2% i) % 0 2,610
Fort Peck 2159 53 669 481 214 103 2 1 3,702
Pine Ridge 2570 48 847 550 374 214 1s 1 4,726
Roeebud 1,256 40 534 508 22 218 13 4 2,981
Standing Rock 2,594 41 1,126 787 240 8s 6 8,402
Turtle Mountain 35 4 67 38 - 2 17 1 409
Wind River p£il 64 416 380 253 212 N 1 2,128
Yakima 1.211 45 448 320 169 k14 8 0 2,236
Total 19,284 448 6478 AT2T 2968 1818 * 608 17 36,134

‘We analyzed data for 6 of the 12 reser to d ine whether tracts

with 11 or more small

interests were characteristic of surface,
subsurface, or both. We used 4,752 tracts in our analysis. We found that
about 40 percent of the tracts were subsurface tracts, about 27 percent

surface tracts, and about 33 percent were both.
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Section 2
Ownership of BLA-Managed Land

To illustrate how extensive ownership fractionation can become on a single
tract of land, table 2.5 shows the most extreme example of fractionation at
each of the 12 reservati B Indian individuals can own i in
tracts on reservations that are not affifiated with their own tribes, the last

column in the table shows the total number of tribal affiliations represented

Table 2.5; Largest Number of Owners on
a Single Tract, by Reservation

Reservation owners owners owners 2 or less
Blackleet 242 43 285 240 3
Cheyenne
River 223 10 23 214 9
Colvile 120 18 138 12 6
Crow 345 2 347 338 4
Fort

243 2 268 22 7
Fort Peck 335 10 M5 328 12
Pine Ridge 407 12 49 406 9
Rosebud 367 7 374 364 6
Standing
Rock 531 1n 542 523 16
Tutie
Mountain 33 27 862 33 6
Wind River N7 5 322 30 S
Yakima 160 2 162 148 3

Page l6 GAO/RCED-92-06BR Land Ownership at Indisn Reservations
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Section 3
Ownership of BIA-Managed Land

Indian individuals can retain ownership in more than one tract. This
situation has evolved as ownership interests of deceased Indians have
paseed on to heirs. Tuble 2.6 shows the extent to which Indian individuais
have ownership interests in more than one tract.

Table 2.8: Indian Ownership in ulligle Tracts .
Tumber of indions with ownership In Totat
38 610 1125 2040 1100 Over100 indian
eservation fict 2wmols  Weots  facls  Wects  fmols  Wects  weols owners
Blackieot 04 a4 730 90 1200 787 an 2 san
Cheyenne River 1282 3 1391 973 n % 5 0 5,003
Cowile 1,408 878 562 568 © 1 ) 4,080
Crow 018 308 405 206 568 589 i [3 3204
Fon 04 300 456 555 965 an n2 [ 3382
Fort Peck 1565 1001 _ 1080 800 132 463 50 2 8433
Pine Ridge A6 2058 3229  2™m 2507 368 3 0 18400
Rosebud 3025 2196 2862 2008 1808 an 12 0 1200
Standing Rock 270 1296 2823 1428 280 124t %6 6 1180
Turie Mountain 2120 134 1082 ) 1 0 ° o 4850
Wind River 728 o 82 728 1008 o 8 8 480
Yakima [ ) 59 ) ™8 204 [ [) 3,753
Towl 20,01 11,306 15,767 11908 13930 8380 118 131 79,710

Page 17__ GAORCED-#2-068R L Indlen
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Section 2
Ownership of BIA-Managed Land

To illustrate extreme cases of an Indian individual having hi
interests in many tracts, table 2.7 shows both the number of tracts and the
number of separate ownership interests held by an Indian individual at
each of the 12 reservations. It also shows the number of tracts where the

Indian individual’s i is2p or less,
Table 2.7: indian with the Most L . ]
by Number of fracts
No. of Ovwnership with ownership of 2
Reservation tracts [ or less
Blackfeet 13 30 68
Cheyenne River 4 93 23
Colville 19 75 3
Crow 241 616 151
Fort Berthoid 82 203 2
Fort Peck 73 9 2
Pine Ridge 4 199 19
Rosebud 50 150 36
Rock 12 195 70
Turtle Mountain 2 58 [
Wind River 194 413 98
Yakima 95 121 34

Page18 _ _ - GAO/RCED-83-96BR Land at Indian
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Section 2
Ownership of BIA-Managed Land

Table 2.8 provides data on ownership fractionation in terms of the size of
ownership interests held by Indian individuals in separate tracts. In cases
where an Indian individual held more than one interest in a single tract, we
consolidated these interests to show the individual’s total ownership in that

tract. As the table shows, 431,074, or over 60 percent, of the Indian

individuals’ ownership is represented by interests of 2 percent or less.

Table 28 Indlans’ by Size of
Nusmber of coneoliciete:. Jwnership interests totaling
100 5100 26-80 1128 3-10 2 percont
Reservation percont P P or less Total
Blacideot 1,700 418 1,935 6,308 20,983 48,899 80,248
Cheyenne
River 219 194 2188 5386 9,402 10.257 29,546
Colville 854 249 1,006 2083 5,787 10.180 20229
Crow 2,189 755 2225 6.941 18,503 48,004 78,707
fl:v“wnld 1961 340 1384 4813 11,890 26,494 46.902
Fort Peck 2,082 513 2,394 8076 15,808 29,780 56,440
Pine Ridge 2324 st 2884 7.3% 20845 60,965 94620
Rosebud 612 190 1,238 3819 12993 55552 74,404
Standing ’
Rock 1444 an 3.008 9852 32140 70,372 17,187
T
mumm 432 103 242 T4 1,685 6,437 9633
‘Wind River 02 5 an 3,078 1325 48,437 62,878
Yakima 1,057 n 1259 3,560 9.845 17577 33,550
Total 17878 4,108 20,714 90,987 171,004 431,074 704,502
Page 19 GAO/MRCED-92-0658 L Indien
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Section 2
Ownership of BIA-Managed Land

Table 2.9 shows extreme les of fracti d hip at each
reservation in terms of the size of the ownership interest. For each
resewaﬁon,ltshmmemmﬂestownemhipmwreatheldbymlndmn
individual and identifies the land equivalent of that
mmemes,ﬂ\ehnddzeeqlnvﬂexuissnwuerﬂmﬂledknensiomofﬂﬁs
page.

Tabie 2.9: Smaltest incian Iridividuat
by

V Land equivalent of ownership
Reservation nm of tract m'nt" inches
Blackfeet 80.00 0.0002900 10.11 38.1x38.1
Cheyenne River 647.21 0.0004962 139.89 142.0x142.0
Colville 160.00 0.0006955 48.47 83.5x83.5
Crow 160.00 0.0000100 .70 10.0x10.0
Fort Berthold 80.00 0.0002624 9.15 36.3x36.3
Fort Peck 40.00 0.0001200 209 17.4x17.4
Pine Ridge 47414 0.0000047 097 1.8x1.8
Rosebud 320.00 0.0000047 0.668 9.7x9.7
Standing Rock 320.00 0.0000025 0.35 7i1x71
Turtie Mountain 7.50 0.0000192 0.06 29x29
‘Wind River 80.00 0.0000100 .35 71x7.1
Yakima 80.00 0.0001929 6.72 31.1x311
Note: Smallest ownership share wmmmuhum“md
percent. We did not attempt to identify ownership interests smalier than one ten-milionth of one percent.

Page 20 GAO/RCED-92-96BR 'Land rehip at Indian
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APPENDIX B?

® Ruling of the United States District Court of the District of New Mexico in
McClanahan, et al.. v. Hodel, et al.. No. 83-161-M Civil (D.N.M., Aug. 14, 1987).
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UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF NEW MEXICO

McCLANAHAN, et al. v. HODEL, et al.
No. 83-161-M Civil (D.N.M., Aug. 14, 1987)

Sammary

In 1972, Mobil Oil Corporation obtained uranium mining
leases on a number of allotments in the Crownpoint, New
Mexico area. The leases provided for a primary term of 10

years with a p ion for an 10 years if
was in commercial production by the end of 1982. Mobil
sought & two-year extension on term when it real-

yurleuewmnldbenmﬂaedwithmenﬂonea The lease
which p annual royalty of $20
p:m.anlnnulmtof”p«lﬂe.mdasmooomm.
were identical to Mobil’s offer for a two-year extension of the
original 1972 leases. Mobil was unsuccessful in securing the
consents of all the allottees, including the McClanshans, who
owned 31.25 percent of two allotments. On advice of the
Department of the Interior’s Solicitor’s Office, the Bureau of
Indian Affairs determined that the leases could be approved
pursuant to 25 U.S.C. § 396 without the consent of all the
owners. When the consents of the allottees owning 66%/3 per
cent of the interests in the allotments had been obtained, tlu
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Assistant Secretary approved the leases. The McClanahans
sued seeking 10 void the action of the Assistant Secretary in
approving the leases.

The district court holds that the Assistant Secretary had no
authority 10 approve the leases in the absence of usanimous
comsent of the allottees. The court rules that acither 25
U.S.C. § 396 nor the law of

INDIAN LAW REPORTER

October 1987

nium ore with 2 market value, in 1977, of $350,000,000.
Mobil's problem was that it feared it could not reach com-
mercial production by 1982. E.g., CR 11-249. If it did not,
the leases would be offered once again by competitive bid.
Mobil responded to this dilemma by approaching the
Navaio Ares Office of the Bureau of Indian Affairs (BIA)
with & i of the 1972 leases. CR HI-249

the Assistint Secretary 1o approve the leases without 100 per-
cent aliottee consent. The court further holds that in approv-
ing the leases, the Secretary breached trust responsibilities to
the indisn owners,

Fult Text
Before MEACHEM, District Judge

MEACHEM, District Judge

Memeornndum Opinion snd Order
This matter cames on for consideration on crass-motions
for judgment on the administeative record. Having consid-
ered the motions, the responses thereto, the voluminous
administeative record, and being otherwise fully advised in
the premises, 1 find that the motion of the plaintiffs-in-inter-
vention (the McClanahans) is well takem and it will be
gramed. The motion of the government and Mobil Oil Cor-
poration is not well taken and it will be denled.
Tbephladmmfmwlndhus-hoholdundmded
inherited three Indian in C

Mobil's amendment extended the primary term of
the leases by 1wo years, increased the minimum royalty from
$4.00 to $20.00 per acre, increased the annual rental from
$1.00 to $5.00 per acre, and added & $16,000.00 bonus. /. In
September of 1977, Mobil advised the BIA that it was con-
cerned with the leases on the nine-tract South Trend ares
only. CR 111.247,

The Navajo Area Office passed the Mobil proposal to the
Commissioner of the BIA in Washington. The Navajo Area
Director asked the Commissioner to waive the competitive
bid requirement of 25 C.F.R. § 122.8 (now codified a1 25
C.F.R, § 212.6) and allow Mobil to negotiate the smendment
with the Indian allottees. CR 111-245. He also requested a
waiver of 25 C.F.R. § 172.12 {now section 212.12), which
limits leases for mining purposes 10 ten-year primary terms,
M.

By 8, 1977, the G > had apy
approach to Mobil's problems. Mobilw-mwaevmhun
Ares Director at Window Rock, Atrizona, on & aew jease
form and then negotiate # mew len-yesr fewse with the aliot-
tees. CR 1{1-240, 249. The new lease was to include incentives

me to declare voidd the action of the

Several of the original defendaats wo longer hold the
mmwmwmmm The new office-

to Fed.
R.Civ. P, B(‘XI)

Retkgrouad
Lands allotied to individunl Indians purssant to the Indian
Mmmdlmﬂsus&l”ld-q)m
not be leased in the absence of congressional authority, Miller
v. McClain, 249 U.S. %08 (1919). w Congress
alfotiees 10 lesse their lands for

to the alk mdammanymw\wi-ﬁuf«n
review of the royally rate two years after the commencement

the allottees. CR Vii-334, Nodilganeoﬂhﬂeobm
The Navajo Area Office had approved 's proposed

lease form by June of 1978. CR Hi-233. ltm:dﬁ-

mum annual royaity of $20.00 per acre, su annwal remt of

ulhdud mining
in 1908, &ezso.s.c.smmmsw
by

ers aitended this meeting. CR H1-221. Thomss Lynch, & BIA
official

project arck were and ave the nine in dispute. This that ““filk was agrood that an in depth explanation of the roy-
“Sowth Tread" area incledes L Y not techmical nat-
CR {H1-243. be handied by Mobil on & ‘onc-ou-one’
The leases provided for & secondary term on the Sanc COR- basis,” CR 1{1-222, With that, the BIA gave Mobil officials
dicions as the prisary 1erm if Mobii could et the project into <o “negotiste” 3
by the end of the prisary term in All the parties agree that the Indian owners
1982, Failing thiz, the leases would be put up omoe again for poonnd They could not be expocted
bid. K. By 1577, Mobil had spemt roughly y Mobit
$13,000,000 on drilling snd testing on the nine tivel Further, alk ! early of
the South Trend logical mining unit. CR |- peactices by Mobil landmen. £.2., CR 115-220. Two aliottees
wkvwagedm $30,000,000 bef reported being told they must sign immedistely or lose the

Tmmmﬂskﬂuhm 10,000,000 powads of ura.

chance of receiving any momcy. As 2 practical matter, no
such deadline existed in either instance.
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Still, Mobil was having trouble getting the consents of the
South Trend area allottees. CR11-213. Accordingly, by the
spring of 1979, Mobil agents had convinced the BIA 10 sched-
ule another meeting in early May to explain the lease terms.
CR 11-209. Mobil also 10ld the BIA of its plans to make direct
cash payments to allottees in connection with the negotia-
tions. CR 11-209. Further, the BIA repeatedly and routinely
granted Mobil extensions of time to negotiate, even though 25
C.F.R. § 172.6 appears on its face to allow Indian owners
only, and not potential lessees, to ask for permission to nego-
tiate or for an extension of that permission. See, ¢.g., CR -
174 11-163, 11- 161 11-153. Representatives of some of the

bjected to these activities of Mobil and the Area
Office, but to no effect.

The meeting was held in Crownpoint in the late April. BIA
officials went over much of the same ground as at the August
meeting. One heir asked if the lease on her allotment could be
approved without her approval. According to BIA notes,
*‘[sthe was advised that the lease would not be approved
unless the consents of 100% of the land owners was [sic]
obtained....” CR 11-191. Counsel for the McClanahans
appeared and advised the allottees that the lease terms were
sorely inadequate. /d.

The BIA gave Mobil permission to begin negotiating with
the allottees on May 5. Later in the month, Mobil uni
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of the ing heirs. Jd. Consis-
tently with earlier representations, the Assistant Area Direc-
tor told plaintiff Rosalind McClanahan, on May 13, that all
leases required 100 percent allottee approval. CR 11-92.

The Office of the Solicitor at the Interior Department was
analyzing Mobil’s proposed *‘majority rule” in August of
1980. An associate solicitor for [ndian Affairs suggested in a
letter to the Assistant Secretary that *‘a rule of 75% would be
a reasonable compromise.”” CR 1-55. The associate solicitor
gave no reason for this percentage. The fact was, however,
that the McClanahans owned and own 31.25 percent of two
of the South Trend allotments. CR [-23. Again offering no
particular i the BIA ulti adopted a 66%
percent rule.

On January 5, 1981, the Solicitor of the Interior Depart-
ment advised the BIA in Washington that ‘‘common law
principles of co-tenancy’ provided a legal basis for approval
of leases without the consent of all owners. CR I-7. The
Solicitor stated that this approach was unprecedented and
unprovided for in statute or regulation but that he knew of
“no legal impediment.”” Id. He noted, among other things,
common law principles that ‘‘[eJach co-tenant holding an
undivided interest” in properly may develop that property as
long as he accounts to his co-tenants. /d.

raised the bonus from $16,000.00 to $24,000.00 and began
making cash side payments to the allottees. CR 1i-181. Mobil
informed BIA in Washington that these payments were
“‘working well; the allottees are very pleased to have immedi-
ate access to much needed money....” CR I11-180. Hi

By dum of January 14, 1981, the Office of Trust
R ibilities d to the C issi of Indian
Affairs that the South Trend allotment leases be approved.
CR I-2. The nonconsenating heirs, including the McClana-
hans, were not notified. See CR V-284. On January 15, the

well the system appeared to be working, Mobil would
request, and the BIA routinely grant, ten more extensions of
ume in which to negotiate over the next 19 months.
ives of lllollees dly pleaded with the
BIA to dition its to iate upon Mobil pro-
viding raw drill Jogs on the Crownpoint project to the allot-
tees. The BIA never required this in connection with the
South Trend allotments, even though it recognized that the
information was necessary to allow for equal bargaining.
E.g., CRII-96.
In the autumn of 1979, the uranium industry in the San
Juan Basin, which includes the South Trend was

istant Secrelary ppr d the leases. CR I-1 at 172. On
the g day, the A Secretary app the unit
agreement which allowed Mobil to suspend operations for as
much as ten years without losing the lease for lack of diligent
development. CR V-269.

Discussion
1. Reguirement of Unsnimous Consent

To this day, 25 U.S.C. § 396 is the only act of Congress
authorizing the leasing of allotted lands for mining purposes.
It is the statute upon which the Secretary of the Interior

at an all-time high. The Albuguergue Journal reported a
record lease sale of 640 acres of state land near San Mateo,
New Mexico. CR 11-145. The bonus on the sale exceeded
$10,000,000 or roughly $15,000.00 per acre. /d. The section
was belicved to contain 6,000,000 pounds of uranium ore. /d.
By contrast, Mobil expected to recover no less than
10,000,000 pounds of ore from the South Trend allotments
and was offering but $216,000.00 in bonuses. /d.

Counsel for the McClanahans pointed these facts out to the
Deputy Assistant Secretary for Indian Affairs on November
15, 1979. Id. The Deputy Assistant had stated two weeks ear-
lier that the proper bonus need not be addressed through an
economic analysis since the allottees were free to seck ‘‘more
favorable terms.” CR 111-240. The BIA’s position never
changed in connection with the South Trend allotments.

By the beginning of 1980, Mobil still lacked the consents of
some of the heirs, including the McClanahans. On February
1, Mobil proposed a new rule to the Department of the Inte-
rior whereby the BIA would have the power 10 execute leases
on behalf of heirs ““who have failed or refused to sign such
lease after the lapse of three months following written notifi-
cation to them. . .that a majority of the ownership interests
have signed such lease....’* CR 11-131. Mobil noted that its
1972 lease had but two yurs to run, that the BIA had always
required 100 percent allottee consent to the new leases and
that the new rule was necessary in light of the unreasonable

pressly relied in appi g the South Trend allotment
leases. 1 hold that section 396 does not authorize the Secre-
tary or his delegates to approve the lease of allotted lands in
the absence of unanimous consent on the part of the Indian
owners of the tract to be leased.

I note at the outset that the Secretary has no inherent
power to lease allotments without the owner’s consents. He is
not the lessor. Poafpybitty v. Skelly Oil Co., 390 U.S. 365
(1968). If the Indian owners disapprove a proposed lease, it
makes no difference that the Secretary considers the lease to
be in their interest. Mott v. U.S., 283 U.S. 747 (1931); see
aiso Tooahnippah v. Hickel, 397 U.S. 598 (1970) (because the
Indian is the testator, Secretary cannot disapprove Indian’s
will because he believes provisions unfair to family member).
1t follows that the Secretary simply cannot approve leases
without (1) the unanimous consent of the Indian owners; or
(2) some specific statutory authority to approve leases with-
out unanimous consent.

Section 396 reads as follows:

All lands allotted to Indians in severaity, except allot-

ments made to members of the Five Civilized Tribes

and Osage Indians in Oklahoma, may by said allottee
be leased for mining purposes for any term of years as
may be deemed advisable by the Secretary of the Inte-
rior; and the Secretary of the Interior is authorized to
perform any and all acts and make such rules and reg-
ulations as may be necessary for the purpose of carry-
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lands. Section 396 and the regulations promulgated thereun-
der (now codified at 25 C.F.R, § 212} set forth a comprehen-
sive scheme, including method of lease sales, requirements of
carporate lessees, terms of leases, acreage limits, payment of
rent and royalties, and so forth. Indeed, neither Mobil nor
the government has indicated how Jicerilla Apache Tribe sig-
nificantly differs from this case. ‘!‘he purpose of section 396
and the k is to insure allot-
tees that same “*maximum benefit from mineral deposits*’
adverted to in Jicarille Apache Tribe. See also Hallam v.
Commerce Mining & Royalty Co., 49 ¥.2d 103 (10th Cir.
1931); Gray v. Johnson, 395 F.2d 533 (i0th Cir. 1968); Bailey
v, Bannister, 200 F.2d 683 (i0th Cir. 1952}, The Interior
o/ has on i d as much. For example,
the Solicitor st the Interior Dk wrote to the Assistant
Secretary of Indian Affairs on July 30, 1980, that **[i}t is the
duty of the Superintendent {of Indian Affairs] to provide for
the greatest economic return t~ the Indisn owners.” C.R. I-
60 (citing Fallam, supra).

in identifying this heavy trust obligation, I am mindful of
three principles pointed out by the federal defendants. These
are (1} that the Secretary is not responsible for mere errors in
judgment; (2) that the Secretary is not an insuror of trust
assets; and, most importaat, (3) the Secmary's dexision can-
not be judged with hindsight, that is, his decision must be
Jjudged on the basis of the facts available to him at the time of
the decision. See Navajo Tribe of Indiens y. U.5., 9 Ct, CL.
336, 400 {13 Indian L. Rep. 4027} (1986). The question is
whether, given the Secretary’s trust obligations, his decision
was made in good faith and within the realm of acceptable
discretion. Id. With these cautionary principles in mind,
turn to the facts of this case.

1 begin with the fact that the Secretary and his delegates at
Interior and the BIA never so much as made a counter offer
to Mobil. The Secretary not only accepted with minor
changes the terms Mobil offered for a two-year extension of
the fease, he approved a new ten-year lease form on the same
terms. Given the Secretary’s trust obligations to the Indians,
given the fact that the Indian allottees looked to the Secretary
and the BIA for guidance and support In their dealings with

energy ies, 1 find this fact di The record con-
tains oo indication that anyone in the BIA 5o much as tried to
determine how high Mobil was willing to go.

Counsél for the McClanahans state that if the Secretary
had *‘so much as made a counter-offer to Mobil for, say, a
$50,000.00 bonus instead of $16,000.00, this would be a
harder case.”” McClanahan’s response brief at 6. | agree. 1
will indicate below particular ways in which the Secretary and
his delegates fell short of their trust obligations. 1 stress here
that any of these failings pales before this arbitrary and con-
tinuing refusal to exact of Mobil one jot more thays Mobil
originally offered. When Mobil approached the BIA, it had
expended upwards of $13,000,000.00 in exploration and had
Jocated & uranium deposit worth $350,000,000.00. Its invest-
ment and its hopes of tremendous profits hinged on the con-
sents of the Indian owners. As counsel for the McClanahans
have argued, *{Ajnyone truly i in the
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threats concerning nonexistent deadlines. Even if such a
deadline had existed, it would have been meaningless given
the ease with which Mobil obtained extensions of time within
which to negotiate.

On the other hand, the hopes of the landowners repre-
sented by counsel were severed at the knees when Interior
concocted a dubious legal theory by which the leases could be
approved by the Secretary in the absence of unanimous aliot-
tee consent. In the end, Interior simply approved the leases
over the heads of those landowners who were in the process
of negotiating better terms. To repeat, the Secretary had jus.
1ified his easy approval of Mobil's terms by the fact that the
allottees were free to negotiate better terms with Mobil.

The record discloses many lesser instances of the BIA's
unwillingness to assist the Indian owners. Requests by the
allottees’ lawyers that permission to negotiate be withdrawn

1o give their clieats time to prepare & coherent position were
ignored. R for wen!

Nothing came of requests to the BIA that Mobil approach
certain allottees only through counsel. A Jawyer for the
McClanahans received no response when, late in 1979, he
apprised the Deputy Assistant Secretary of Indian Affairs of
the record lease sale for unexplored land a few miles away
that had been reported in the Albuguerque Journal. Finally,
despite the availability of raw-drill data on the South Trend
allotments and despite BIA's recognition that the allottees
would be in a better negotiating posture with an cconomic
study of the leases, the BIA stepdfastly resisted allotiee
requests for such an economic analysis. The BIA's own man-
ual refern more !han onoe lo the fact that a well-supporxed

] to of
any iransaction mvolvmg Indian lands. See, £.g., 52 BIAM
1.3,

1 close this discussion with a too typical instance. On June
16, 1980, the Assistant Navajo Area Director sent a memo-
randum (o the Area Director. C.R. 1-88. The memo referred
mainly to some objections to the lease form that had arisen
inside the Area Office itself, The Assistant Area Director
wrote that he did not *'consider & lease modification neces-
sary” and that to make a modification at this late date would
put “those of us who have been previously negotiating with
Motil in & highly untenable position.” The Assistant Area
Director considered any further objections to the lease form
to be “‘nit-picking. . .which would render Tom Lynch and |
somewhat ineffective in future dealings with Mobil."”

The BIA and Interior genenlly seem 1o have been more
concerned leasing process with their relation-
ship with Mobil than their rehuomh:p with the indian own.
ers. The entire process of lease rencgotiation was set in
motion by Mobil, despite the fact that 25 C.F.R. § 172.6
(now 212.6) plainly contemplates the Indian owners in that
role. Shortly after the process began, the BIA approved
Mobil's amendment to the lease form. The Indian owners, at
this stage, did not even know that Mobil had approached the
BIA. The BIA later called two meetings to **explain the lease
terms”* 10 the Indian owners, Appaumly because Mobil was

allottees’ interests could see that it was time for some hard
bargaining with Mobil.” McClanahan’s response brief at 3.

The Secretary has repeatedly justified his inaction by the
two facts that certain landowners, including the McClana-
han's, were represented by sophisticated lawyers and that the
allottees were at all times free to pursue better terms with
Mobil. Neither of these justifications will do.

The unrepresented landowners simply lacked the sophisti-
cation to negotiate on an even footing with Mobil representa-
tives. This is not even to eonsxder sworn allegations noted
above of Mobil eliciting si with false

d with the rate at which it was obtaining consents.
Still, in neither case weve the lease terms “explained™ at all.
That was to be left to Mobil because of *‘the technical net-
ure.” In the end, all else having failed, the Secretary simply
found & means of securing Mobil its Jeases despite the wishes
ofmﬁyowmmofmclndimomsonhe&uthﬁmd
i by the md Mobn that
these cvents h d the ity do
not merit discussion,
Under these circumstances, it is not possible to conclude
that the Secretary acted (o ensure the Indisn owners the maxi-
mum benefit from their mineral resources. The Secretary
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therefore approved the leases in breach of his trust responsi-
bilities to the Indian owners. Further, as explained above,
allotted tands simply cannot be leased in the absence of statu-
tory authority, and ne statutory authority exists for leasing
allotted lands in the absence of unanimous approval by the
indian owners, Either onc of these reasons, standing alone,
would compel me to vaid the South Trend allotment leases.

Counsel for the McClanghans will submit an gppropriate
mandate.

1t is so ordered.
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