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FOREWORD

In April 1995, the Council of Australian Governmesigned three agreements establishing
a National Competition Policy for Australia. Thoagreements define a comprehensive
package of reforms that require the review and,revla@propriate, the reform of all laws
that restrict competition. Each jurisdiction (Commwealth, State and Territory) is
responsible for the review of its own legislatiohhis report is a review of Commonwealth
fisheries legislation as required by National Cotitjpm Policy and focuses on the
Fisheries Management Act 199the Fisheries Administration Act 199and subsidiary
legislation.

It needs to be stressed at the outset that thastrepa review of the legislation as required
by National Competition Policy. It is not a revi@iithe general management of fisheries
or a review of fisheries policy framework.

This report can be read in conjunction with

* Principles underlying fisheries legislation throumit Australia— National Competition
Policy Scoping paper (April 1998) prepared by tteatte for International Economics

* Guidelines for NCP legislation reviewgeb. 1999) prepared by the Centre for
International Economics.

Mr Howard Allen of the Fisheries and AquacultureaBech of the Department of
Agriculture, Fisheries and Forestry acted as Sagrdb the Committee. The Committee
appreciates Mr Allen’s contribution to the reviemdaexpresses its thanks. Mr Allen was
promoted outside the Department and from 2 May 2@88Qoanna Fisher was seconded to
assist in finalising the review. Her contributics also very much appreciated by the
Committee. In November 2000, Messrs Jonathon iBgton and Neil Garbutt of the
Fisheries and Aquaculture Branch succeeded Ms Fishkeer work. Messrs Barrington
and Garbutt contributed to the final drafting of thocument and their work in editing parts
of the review is highly appreciated by the Comneitte

Assistance was also sought from Mr Frank Meanyéfies consultant) and the Committee
values his input.

Fred Woodhouse
Chair
Committee of Officials
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EXECUTIVE SUMMARY

Background

In April 1995, the Council of Australian Governmen{COAG), which includes
representation from the Commonwealth, State anditder Governments, agreed to
establish a National Competition Policy for AusaalThe comprehensive package of
reforms that COAG agreed to implement is basedhenproposition that competition, if
properly harnessed, can provide substantial benédit consumers and boost economic
performance.

Each jurisdiction (Commonwealth, State and Teryitas responsible for reviewing its own
legislation with the aim of reforming all laws thafstrict competition.

National Competition Policy (NCP) contains an egiplipublic interesttest to allow
restriction on competition to be retained wherehs@strictions serve the broad community
interest. In general terms, legislation should nedtrict competition unless it can be
demonstrated that the benefits of the restrictiothe community as a whole outweigh the
costs and the objectives of the legislation cary belachieved by restricting competition.

The Government has an obligation to take into actthe aspirations of a whole range of
people in respect of this review, including commaraecreational and traditional fishers
in an effort to benefit the broader Australian conmity.

Under NCP, the Commonwealth Government has aghedt twill

* identify the nature of the restrictions of an Aot@mpetition

» clarify the objectives of the legislation

» analyse the likely effect of any identified redfioon on competition on the economy
generally

« assess and balance the costs and benefits ofstinietien

» consider alternative means for achieving the saesalt; including non-legislative
approaches

* ensure that any proposals for new legislation whrestrict competition are
accompanied by evidence that it is consistent thighnet public benefit principle.

There is no rigid definition of what constitutesestriction on competition. The National
Competition Council (NCC), established by the Commealth Government to advise on
the progress of the Commonwealth, States and ®eest in fulfilling their NCP
requirements, has set down some criteria that ifgewhat a restriction on competition
might be. According to the NCC, an Act (togethéthwts subsidiary regulations, orders,
etc) could restrict competition if it

» governs the entry and exit of firms or individuaidt or out of markets
» controls prices or production levels



» restricts the quality, level or location of goodslaervices available

» restricts advertising and promotional activities

» restricts price or type of input used in the prdgucprocess

» s likely to confer significant costs on business

* provides advantages to some firms over others ty,ekample, sheltering some
activities from pressures of competition.

Although restrictions on competition impose costs the community, under particular

circumstances such restrictions may provide a eeefit to the community as a whole.
Where a particular restriction on competition gates benefits for the community, this
NCP review addresses whether these benefits dabestietained without that restriction.

Conversely, while a restriction may not impose aogts on the community, this does not
mean that the restriction should be retained. Arict®n on competition can only be

retained where a net benefit to the community aidentified.

The Committee is of the view that, because fislsedee a community-owned national

resource, Governments must ensure biological oxelegation does not occur, resources
are not wasted in their harvest, ecosystem prosease safeguarded and the level of
exploitation is consistent with the likely demarafspresent and future generations. The
Committee is of the view that Governments are resipde for managing the marine

environment and its harvestable resources so thiagfils flow to the community as a

whole, both today and in the longer term.

With the NCP review of fisheries policy, the primaestion to be asked is not whether a
particular measure would enhance or restrict comnpetout whether it would improve or
impede economic efficiency. Unrestricted fishingfodf will inevitably lead to the
dissipation of any potential resource rents, thstrdetion of fish stocks and long-term
environmental degradation. The issue is therefmtewhether regulation of fisheries is
necessary but whether a particular set of regulatis, in the circumstances, best suited to
ensuring the sustainable development of fish stosk$h minimum resource rent
dissipation.

There are situations where competition does ndeaelefficiency. It appears that much of
the Commonwealth fisheries legislation is directeg@ards restricting competition in the
harvesting of the nation’s fish resources. Howgtee Committee is conscious of the
distinction between provisions directed at minimgsthe impact of failure on competition
and any other measures that may restrict competitio

Fisheries management objectives

The Fisheries Management Act 19@hd theFisheries Administration Act 199%volved
from the 1989 Government policy statem&l@w Directions for Commonwealth Fisheries
Management in the 1990%hat policy statement indicated that the objedifor fisheries
management should ensure fisheries resources am@veasexploited, commercial fishing
operations enhance economic efficiency in fisheffishers are able to make a payment to
the community for the right to exploit a public oesce for private gain without reducing

Vi



the profitability of fishing operations and Commagsith fisheries are managed on the
most efficient and effective basis.

The review process

A Committee of Officials was formed to review thResheries Management Act 19%hge
Fisheries Administration Act 1994nd the subordinate legislation that contributeshto
overall administration and management of Australi@ommonwealth fisheries. The
Committee prepared an Issues Pamerd sent a copy to every Commonwealth fishing
concession holder.

Notices were placed in the press advising of théeveand seeking submissidnsTwelve
submissions were received

The Committee identified restrictions on competitwithin the legislation, assessed the
net community benefit of these restrictions andemghappropriate, considered alternative
means for achieving the same result. The Committeele recommendations on the
identified restrictions.

Findings and recommendations

The Committee was not required to consider whetr@oving restrictions would result in
benefits. Rather, the Committee was mindful theggislative restrictions on competition
were to remain, it must be demonstrated that,rasudt of retaining those restrictions,
benefits flow to the Australian community as a vehol

The Committee found that there is a net public beagsing from the existing restrictions
on competition within the Commonwealth fisheriegiséation. The Committee also found
that there is a net public benefit in retainingniegons in Commonwealth fisheries and the
objectives of the legislation can only be achielgdestricting competition.

The recommendations of the Committee are listedumeter -

Restriction A — competitive total allowable catches(TACs): The Committee
recommends that where there is a clear identifieddnto implement timely catch
restrictions in a fishery to avoid a stock declioensideration should continue to be given
to the application of a competitive TAC as a tenapprmeasure whilst longer-term
management arrangements are being developed ateimemted. Consistent with existing
policy, the Committee considers that the use obmpetitive TAC is not preferred as a
long-term management approach.

! See Appendix 4.
2 See Appendix 5.
% See Appendix 6.
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Restriction B — individual transferable quotas (ITQs): The Committee recommends that
for any stock where it is possible to set and exd@quractical TAC approaches, then the
ongoing use of ITQs is the preferred fisheries rgangnt tool. Consistent with existing
policy, the Committee considers that the use of 4Ti{@ the preferred long-term

management approach under the legislation.

Restriction C - limited entry: The Committee recommends that the current pravssio
the legislation allowing restrictions to entry rama

Restriction D — boat replacement restrictions:The Committee recommends that the
current provisions within the legislation allowingstrictions on boat replacement remain.

Restriction E — non-transferable fishing rights: The Committee recommends that, when
imposed as a temporary measure, non-transferaimd rights have a net benefit to the
community and should be retained. The Committee msommends that, when imposing
such a restriction, a sunset clause be required.

Restriction F — licence splitting: The Committee recommends that the current prawssio
within the legislation allowing restrictions onéigce splitting remain.

Restriction G — area closures in fisheries:The Committee recommends that the
provisions within the legislation allowing area slmes remain.

Restriction H — gear restrictions: The Committee recommends that the provisions withi
the legislation allowing gear restrictions remain.

Restriction | — auction, tender or ballot for allocation of fishing rights: The Committee

recommends that the provisions within the legistatllowing for auction, tender or ballot
remain.

viii



NATIONAL COMPETITION POLICY REVIEW  OF
COMMONWEALTH FISHERIES LEGISLATION

1. OVERVIEW

The gross value of commercial fish production irstkalia in 1998-99 exceeded $2 billion,
of which 75 per cent was received from exports. ViBy of comparison, it has been
estimated that national expenditure on recreatifishing in 1998 was $2.926 billidn It
should be noted that the value for commercial fighs based on landed commercial catch,
whereas the estimated value for the recreatiomabiseovers all expenditure including, for
example, amounts spent on items such as boatsacammmodation and fishing gear.

In April 1995, all Australian Governments signedeth agreements establishing a National
Competition Policy (NCP) for Australia. The agremts define a comprehensive package
of reforms that Governments undertook to put inc@lander the NCP process. These
agreements are

» the Competition Principles Agreementhich requires the review of all legislation wh
view to clarifying objectives, identifying restrichs on competition, assessing their
benefits and costs to the community and considealtegnative, less restrictive ways of
achieving community benefits

» the Conduct Code Agreememwhich sets out, amongst other things, the exoeptirom
competition laws, the funding and procedures fopoamments to the Australian
Competition and Consumer Commission and for maatifon to the competition laws

» the Agreement to Implement the National Competitiondy@dnd Related Reformehich
is an agreement under which the Commonwealth Gowemh makes payments to the
States and Territories provided satisfactory pregris made in implementing change
identified as part of the review process.

The presumption underlying NCP is that restrictian be removed unless they are proven
to be beneficial. In general terms, legislationwdt not restrict competition unless it can be
demonstrated that

 the benefits of the restriction to the communityaashole outweigh the costs; and
» the objectives of the legislation can only be aohikby restricting competition.

Although restrictions on competition impose costs the community, under particular
circumstances such restrictions may provide a eeéfit to the community as a whole.

Where a particular restriction on competition gates benefits for the community, the NCP
Review addresses whether these benefits can tilkebained without that restriction.
Conversely, while a restriction may not impose angts on the community, this does not

* According to ABARE, the gross value of productfon Australian fisheries was $2.48 billion in 2000-



mean that the restriction should be retained. dtriction on competition can only be
retained where a net benefit to the community aidentified.

There is no rigid definition of what constitutesestriction on competition. The National
Competition Council (NCC), established by the Commealth Government to advise on
the progress of the Commonwealth, States and O®eest in fulfilling their NCP
requirements, has set down some criteria that ifgewhat a restriction on competition
might be. According to the NCC, an Act (togethethwits subsidiary regulations, orders,
etc.) could restrict competition if it

* governs the entry and exit of firms or individuait or out of markets

e controls prices or production levels

» restricts the quality, level or location of goodslaervices available

* restricts advertising and promotional activities

» restricts price or type of input used in the prdautprocess

» s likely to confer significant costs on business

» provides advantages to some firms over others dy,ekample, sheltering some
activities from pressures of competition.

It should be noted that each jurisdiction (Commoaitte State and Territory) is responsible
for reviewing its own legislation.

1.1 The review process

The Commonwealth Department of Agriculture, Fiskeriand Forestry established a
Committee of Officials to conduct the review of Qmonwealth fisheries legislation. The
Committee consisted of an independent Chair appdifiy the Minister for Agriculture,
Fisheries and Forestry and a representative frain ethe following

* Australian Fisheries Management Authority

» Australian Seafood Industry Council

» Commonwealth Department of the Environment andtbigei

» Commonwealth Department of Agriculture, Fisheried Rorestry
» Commonwealth Scientific and Industrial ResearchaDigation

* Recfish Australia

* the commercial fishing industry.

Under the Competition Principles Agreement, the @tee was required to

» identify the nature of the restrictions of an Aot@mpetition

» clarify the objectives of the legislation

* analyse the likely effect of any identified redfibo on competition on the economy
generally

» assess and balance the costs and benefits ofstiietien



» consider alternative means for achieving the saeselt; including non-legislative
approaches

* ensure that any proposals for new legislation whigstrict competition be
accompanied by evidence that it is consistent thighnet public benefit principle.

The Committee was not required to consider whetéeroving restrictions would result in
benefits. The Committee was mindful that if legisle restrictions on competition were to
remain, it must be demonstrated that, as a refuéitaining those restrictions, benefits flow
to the Australian community as a whole.

The Terms of Reference for the review are at Appedd

1.2 The Issues Paper

The Committee prepared and released an Issues Raperil 1999. This paper was
intended to stimulate discussion and encourage tiopiine review process. A copy was sent
to every Commonwealth fishing concession holdeppraximately 1,200. A further 100
copies of the paper were sent out on request.

The Committee placed notices advising of the revemwd seeking submissions in the
Weekend Australian, Canberra Times, Age, Courieril,lM&ydney Morning Herald,
Advertiser and Mercury on Saturday, 8 May 1999.e Tibtices asked for submissions to be
lodged by 18 June 1989 Twelve submissions were receiVed

1.3 Scope of the review
The Committee defined the scope of the review ¢tuate

» Fisheries Management Act 1991

» Fisheries Administration Act 1991

» Fisheries Legislation (Consequential Provisions) @91

» Statutory Fishing Rights Charge Act 1991

» Fisheries Agreements (Payments) Act 1991

* Fishing Levy Act 1991

» Foreign Fishing Licences Levy Act 1991

* Northern Prawn Fishery Voluntary Adjustment Schéwen Guarantee Act 1985
» Fisheries Levy Act 1984

The review also included issues raised in all stiibate legislation such as regulations, rules
and guidelines made under the above Acts.

® See Appendix 4.
® See Appendix 5.
’ Listed at Appendix 6.



1.4 Committee meetings

The Committee met formally on 14 April and 9 Augd999 and 28 June 2000 to discuss
issues raised by the review.

The process of review carried out by the Commifitdlewed NCP recommended guidelines.
In its deliberations, the Committee consideredredlmaterial that it received.




2. RATIONALE FOR COMMONWEALTH GOVERNMENT
INVOLVEMENT IN FISHERIES MANAGEMENT

Australian fisheries are defined as those fishefadisig within the Australian Exclusive
Economic Zone, which extends to 200 nautical mitem coastal baselines. To simplify
jurisdiction, boundaries have been developed handirer management responsibility to
the State, Territory and/or Commonwealth of Ausar@overnments. Each State/Territory
jurisdiction has responsibility for fisheries thiat within its internal waters (e.qg. river, lake
and estuarine fisheries) and, where applicableacadf fisheries within a three nautical
mile boundary from the coastline. The Commonweladth jurisdiction for fisheries that lie
between 3 and 200 nautical miles of the coastliMhen a particular fishery falls within
two or more jurisdictions, an Offshore Constituabrsettlement (OCS) arrangement is
generally developed and responsibility is passeoht jurisdiction. Alternatively, a Joint
Authority may be formed whereby a fishery is co-aged through the legislation of one
jurisdiction. Similarly, where a fishery crossedianal boundaries, bilateral or multilateral
agreements can be entered into.

Fish in the wild are regarded generally as a conityuasource because it is difficult to
allocate individual rights to a resource that cariv®kept within well-defined boundaries.
The result is that usually a fish does not becdmeeproperty of an individual fisher until it
is actually caught. This situation naturally prasea temptation for fishers to attempt to
maximise the volume and value of their catch witke tisk of over-fishing a limited,
although renewable, resource.

The Committee is of the view that, because fislsedre a community-owned resource,
Government must ensure biological over-exploitatdwes not occur, resources are not
wasted in harvesting the resource and the levekplfoitation is consistent with the likely
demands of present and future generations. Then@bee is of the view that
Governments are responsible for managing the maméonment and its harvestable
resources so that benefits flow to the community aghole both today and in the longer
term. In line with the NCP guidelines, governmemérvention in the form of restrictions
on competition is necessary to achieve the objestiof the Commonwealth fisheries
legislation, and the benefits of these restrictionghe community as a whole outweigh the
costs. In order to further understand the rateifiat government involvement in fisheries
management, it is important to understand the ao@ndiological and historical aspects
of fisheries and their management. These arelelételow.

2.1 The economics of fisheries

To understand the nature of some of the econompiglgms faced in managing fisheries, it
is necessary to understand some basic forces afammomic system and the differentiation
of fisheries from other natural resources.

Many natural resources are, if properly managepgalai@ of returning significant profits.
For example, if it is profitable to mine an ore Poalith a mineral content of one per cent



then an ore body with a mineral content of five pent will produce very large profits.
Likewise, if it is profitable to cover the operaircosts of a boat, including a reasonable
profit margin, with a daily catch of one tonne @, then a daily catch rate of two tonnes
will be very profitable. That part of the profityvhich results not from the skill and
enterprise of the individual but from the produitiivof the resource, is called resource rent.

Profits, in the form of resource rents, may be piadly available from a particular
resource yet this does not always mean that thoksing the resource will capture these
profits. For example, fertile river flats mightrggrate significant resource rents if used for
crop growing. However, there would be no poinplanting such crops if others could not
be prevented from grazing stock on those cropsnaihe unlikely event that these crops
survived to maturity, others could not be preveriteth harvesting them for their own use.
This particular problem has been overcome withestrial resources by allocating access
rights to individual farmers. These rights allowiadividual farmer to use the land for its
most productive purpose and, in this manner, taimeany resource rents as part of the
profits.

An effective access rights system allows individutd retain all the benefits of their
enterprise and meet all the costs of their actiiyr example, a variety of modern mining
leases require their holders to build and maintailings dams to prevent water and air
pollution and to undertake site restoration at tlwampletion of mining operations.

Effective access rights are essential to the prajoeking of a free market system.

The free market for goods and services can be derei the engine that drives the
economy as the interplay of supply and demand eseah incentive for producers to
become more cost effective and seek more econdgngféicient ways of providing goods
and services. However, in certain circumstancesravthe free market does not produce an
economically efficient outcome, a market failuresaéd to have occurred. Market failure
can occur with a natural resource when accesssraylet inappropriate or incomplete. This
can be the case in fisheries. Whilst there isobdthat fisheries are capable of generating
large profits in the form of resource rents, beeaofthe difficulty in assigning effective
individual access rights to this naturally occugrimobile resource, a market failure occurs.

For example, a rational farmer is unlikely to dépl#ocks or herds to the extent that there
is insufficient breeding stock for future yearsarfers with secure title to a property can
operate independently of competitors and make thwin stock management decisions.
These decisions, together with competence, willereine an individual's success.
However, a fisher does not enjoy the same indepmedas a farmer. All operators in a
particular fishery are harvesting the same resourCiee capture of each fish means that
there is one less fish available to be shared bthalother fishers. Those who catch the
fish get all the benefits but all the operatorghat fishery share the costs incurred (e.g. a
reduction in future catch). A rational fisher wiktep fishing for as long as the benefit from
each fish caught exceeds his/her direct cost.

As a fish does not become the property of a fisimit it has been caught, each fisher has
an incentive to catch as many fish as quickly assiite. Each fish caught reduces the
quantity of fish remaining. As fish numbers deeliso do catch rates and the cost of



catching additional fish increases. The fisher whtches a fish receives the full value of

that fish, but indirect costs (i.e. costs assodiatgh decreasing catch rates) are shared with
every other fisher. Therefore each fisher passegant of their costs to other fishers, and

the access rights to fisheries do not meet thengakeequirement of a free market system

whereby individual rights holders should meet alits associated with their activity.

Potentially large resource rents and the abseneffadtive access rights in many fisheries
means that excessive investment in boats and equiptaikkes place as each fisher attempts
to maximise their share of the resource rent. réisalt of this competition is that resource
rents are dissipated and fishing effort may beidefit to severely deplete fish stocks.
Therefore, in general, the larger the potentiabuese rents available from a fishery, the
greater the danger of resource depletion.

As the main objective of NCP is to foster econosfiiciency, the existence of a market
failure could justify regulations that restrict cpeatition. In the NCP review of fisheries
legislation, the prime question to be asked iswiztther a particular measure would affect
competition but whether it would affect economificééncy. Unrestricted fishing effort
will lead inevitably to the dissipation of any potel resource rent and unsustainable catch
levels of fish stocks. The issue is therefore wbether the regulation of fisheries is
necessary but whether a particular set of regulatis, in the circumstances, best suited to
ensuring the sustainable development of fish stoskslst maximising economic
efficiency.

The Committee draws attention to the following esta¢nt in the Executive Overview of
the report of the National Competition Policy Revie

Competition policy is not about the pursuit of cetipon per se Rather, it
seeks to facilitate effective competition to pramefficiency and economic
growth while accommodating situations where contipetidoes not achieve
efficiency or conflicts with other social objectve

This statement recognises specifically that theeesd@uations where competition does not
achieve efficiency.

It would appear that much of the Commonwealth figselegislation is directed towards
restricting competition in the harvesting of thetios fish resources. However, the
Committee is conscious of the distinction betweeonvigions directed at minimising the
impact of failure of competition and any other meas that may restrict competition.

2.2 The biology of fisheries

Many biological factors impact on fisheries managemdecisions and influence the
attitude of fishers to management. Two key factams the fecundity and longevity of
individual fish species.

Some harvested marine species, including fishhayiely fecund. Others, such as sharks,
have much lower fecundity. A species with low fedily is likely to be more susceptible



to over-fishing, and is likely to require a longene period to recover from over-fishing (or
some natural decline in population size). Managendecisions for a particular species
need therefore to consider fecundity and the nundbeyoung that are likely to reach
reproductive maturity.

The life span of a species also has implicationdigiveries management. Some species,
such as orange roughy, have a very long life spassfbly up to 150 years). Fisheries of
long-lived species will have several ‘year classgsiny one time, and there is less year-to-
year variation in total abundance. As a resultclcaariation between years is reduced.
However, as fishing pressure increases, the nuofdgear classes’ tends to decline. This
makes long-lived species susceptible to over-figtshould unfavourable environmental
conditions, combined with fishing pressure, causeraes of recruitment failures.

Other species have a very short life span. Fomeia some prawn species only live for
one year. With such short-lived species, fishing aeproduction concentrate on one or
two ‘year classes’ and abundance can vary condijerfrom year to year. Thus,
sustainable harvest levels will also vary.

Determining sustainable harvest levels can oftemiffecult because of the difficulty in
collecting data that represents the true curreste sdf the stock. Stock assessment and
sustainable harvest levels are often estimated foamch and effort data. Collecting
accurate catch and effort data is difficult for e reasons, including the high costs
involved in data validation and the difficulty iugntifying the rate of technological creep
into the fishery.

Fisheries management imposes short-term costsloar§. The lag between when specific
management action is taken and when the benedityif is seen in fishers’ incomes
influences significantly the attitude of the affetttfishers.

In common with other industries, fishers have ugualplanning horizon of from five to
ten years. An investment with a waiting periodagee than ten years must offer very high
returns to be worthwhile. Thus, fishers in the thern Prawn Fishery (NPF), with a single
year crop, may see a benefit in effective stockgmtton measures as the returns could start
to flow as early as the following year. With saerthh bluefin tuna (SBT), the situation is
more problematic. SBT do not reach maturity uabibut 12 years of age. Thus, measures
aimed at increasing the breeding stock will tak@yngears to provide benefits. Similarly,
in the Southern Shark Fishery (SSF), low fecundigans that stock recovery may take up
to 30 years to produce returns.

Whilst harvesting target species, fishers alsotcatmn-target species. The selectivity of
fishing gear will affect the catch composition afget and non-target species. Some non-
target species may be of commercial value, whtls¢rs are discarded from fishing vessels
at sea. Discards, or bycatch, can include bindghg hook and line fishing sectors) and
benthic plants and animals (in the demersal tr@et@ss). This can have significant impact
on the marine environment, including the habitatl &meeding areas of some species.
Industry and Governments are working together wuenthat bycatch is minimised and
that a sustainable marine environment is preserved.



2.3 History of development of Australian fisheries

Under nineteenth century law, territorial boundsuaé nations could extend no more than
three nautical miles. This applied to Australiad amas the extent of jurisdiction of
Australian States following Federation. Withinglthree-mile Territorial Sea, each State
had jurisdiction over all fishing, both domesticdaforeign. Each State could also make
laws that governed fishing by fishers based in 8tate beyond the Territorial Sea. The
Commonwealth could, if it chose, make laws govegniishing by Australians fishing
beyond the Territorial Sea.

Apart from the South East Trawl Fishery (SETF), abhicommenced in 1915nost
Australian commercial fisheries were, until aftee tSecond World War, localised inshore
operations, using small boats and unsophisticagtihfy equipment and selling fresh fish
on local markets.

Fish canning started on a small scale in the 18894. This led to the initial development
of the tuna fishery using small boats with tratids.

A fairly rapid development of fisheries took plaicethe early post war years. This was
driven initially by the development of the rock &tér fisheries off Western Australia and
the southern States, and the discovery of eastt aiféshore prawn resources. The
development of the rock lobster fishery was faaiitli by demand from the US whilst the
prawn fishery developed to serve the domestic nanke later the export market in the US
and Japan.

There was for many years a natural progressiomsinnig effort that limited the need for
management. As virgin stocks were fished down eatdh rates declined, some boats
would seek new grounds. As a new resource waswbsed, other fishers would follow
and a new fishery would develop. The level of gfio the original fishery would decline.

Apart from a few fisheries (like for rock lobstexhere very high market prices attracted
and retained excess fishing capacity, most fiskewere not subject to high levels of
fishing effort. Where there was concern, the ahitesponse was usually to introduce a
seasonal closure. In a few instances, gear réstric(as distinct from minimum mesh

sizes which had been introduced into most trawidiiies from an early date) were also
used to restrict fishing effort. These restriciowere imposed for purely biological

reasons. Their economic impact was either notgrised or was ignored.

2.4 Legislative framework

Apart from laws relating to pearling and whalinige tCommonwealth had passed no laws
relating to fishing until thé-isheries Act 1952 The main reason for this 1952 legislation
appears to have been to regulate fishing by Austral outside the Territorial Sea,
regardless of their State of origin. The stategdlve of the Act was the conservation of
fish resources. In 1979, in accordance with théddnNations Convention on the Law of



the Sea, optimum utilisation was added as a seobjettive. The meaning of this term
was not further defined, but was apparently designe allow non-conservation
considerations, e.g. economic, social, etc. takert into account.

The Fisheries Act 1952equired all Australian fishers operating in watdreyond the
Territorial Sea to hold a Commonwealth fishing baznce (CFBL). A CFBL allowed its
holder to operate in any Australian fishery outside Territorial Sea using any fishing
gear. In addition, each skipper had to hold a endstherman’s licence and each member
of the crew was required to hold a fisherman’sri=e

As national jurisdiction did not extend beyond therritorial Sea, the Commonwealth
could not control foreign fishing. To provide sopretection to Australian fishers, entry to
Australian ports by foreign fishing boats was riestd and the direct landing of fish from
foreign boats was prohibited under Custom’s reguiat It is important to recognise that,
at that time, the level of foreign fishing in wegexdjacent to Australia and their interaction
with Australian fishers was not great. From abb@60 onwards, Japanese tuna longliners
did operate around much of the Australian coasshifrg by other nations was, however,
rare and of an exploratory nature and did not teaglistained fishing operations.

In 1969, in keeping with international developmeantsaritime law, Australia extended its
jurisdiction to all fishing within 12 nautical m#eof the coast. In 1979, in accordance with
the United Nations Convention on the Law of the,Ska 200 nautical mile Australian
Fishing Zone (AFZ) was declared. These developsnéiad no direct and immediate
impact on the management of domestic fisheries.é¥ew they did allow the regulation of
foreign boats fishing in waters adjacent to Ausrébr the first time. The States retained
jurisdiction of fisheries within the Territorial &€(i.e. between the coastline and three
nautical miles), and the Commonwealth took respmiityi over fisheries between three
nautical miles and the AFZ outer limits (200 naaitiviles).

Many fisheries extended across the Territorial IB@andary and some extended into waters
off two or more States. As a result, fishers hadaold multiple licences and decision-
making was complex, involving two or more juristhcis.

To allow more rational fisheries management, legish establishing the OCS was passed
in 1982 and came into effect in 1984. Under theSOthe Commonwealth and a
State/Territory can enter into an arrangement whereither party becomes solely
responsible for the management of a particularefish As a general rule, the
State/Territory manages a fishery located off aglsinState/Territory while the
Commonwealth manages a fishery extending into thatens off two or more
States/Territories.

Provision also exists for the creation of a Jointhdrity to manage specific fisheries. A

Joint Authority can comprise the Commonwealth anel or more of the States or Northern
Territory. Joint Authority decisions are implemeditunder a single Act.
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Following the publication of the then Governmerit389 policy statemeriiew Directions
for the Management of Commonwealth Fisheries inl@®&0s,the Fisheries Act 195%as
repealed and replaced by the currénsheries Management Act 19%nd Fisheries
Administration Act 1991. The focus of these Acts is on fisheries managémeith
ecologically sustainable development and econofficiency being the main objectives.

2.5 Fisheries management

Up until at least the mid-1970s the main emphaktie® Commonwealth’s involvement in
fisheries was directed principally at developmerit tbe industry rather than at
management. The same situation applied in masieobtates.

By 1963, despite the use of seasonal closures amdhom legal size limits, fishing effort
in the Western Australian fishery for rock lobstes continuing to increase in response to
spirallingprices on the US market. The resource appearbkd &b full exploitation and the
danger of over-fishing was real. The Commonwedltbrefore accepted a Western
Australian proposal to limit further entry to theHery. This was done by closing the area
of the fishery to rock lobster fishing and then ersihg the CFBL of qualified fishers as
exempt from that closure. That licence still autbed its holder to fish in every other
fishery outside the Territorial Sea of any Staterfit@y.

The same procedure was followed progressively withry other limited entry fishery.
This meant that every CFBL holder could fish in dishery outside of the Territorial Sea
other than an established limited entry fisheryolldwing the introduction of OCS
arrangements in the mid-1980s, many limited enstyefries, as well as other fisheries that
were not limited entry, became the sole respornilof a particular State/Territory. This
meant that many State/Territory only fishers nogeemrequired a CFBL. However, many
fishers continued to hold CFBLs, apparently forcgpative purposes.

The initial focus of theFisheries Act 1952had been to provide a framework for
development of Australia's fisheries resources.is Mias modified over the years as
management of fisheries gained importance. Fomplg amendments in 1983 allowed
for the creation of limited entry fisheries and,1i®84, allowed for the creation of fishery-
specific plans of management.

By contrast, the 1991 legislation was directed ahaging fisheries. Whilst conservation
of fish stocks was a major objective of both thée2%nd 1991 legislation, the later
legislation required managers to also pursue ecanefficiency. The 1991 legislation
also sought to give fishers more secure fishinigtsig The one-year CFBL was replaced by
fishing permits that had terms of up to five yeansl statutory fishing rights which could
be for a fixed term if so specified in a managenah or which could have an indefinite
life.
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The role of the industry in managing fisheries \aé given formal recognition through
the creation of management advisory committees witlescribed functions and

responsibilities. Finally, the creation of the Aasian Fisheries Management Authority
(AFMA) provided for a professional organisationn@nage Commonwealth fisheries, at
arms length from the Minister and Parliament. Wkihe Minister's role in day-to-day

decision making was reduced, Ministerial and Pardiatary oversight of fisheries

management is maintained through accountability @mbrting requirements of AFMA

and the process AFMA is required to follow in dey@hg and changing management
plans. This process also gives industry and trdempublic greater input into decision-
making.
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3. FISHERIES LEGISLATION UNDER REVIEW

The purpose of this section is to give a brief saryrof the legislation under review and
the function that each performs. This NCP reviswoncerned with the following pieces
of legislation

» Fisheries Management Act 1991

» Fisheries Administration Act 1991

» Fisheries Legislation (Consequential Provisions) 2291
» Statutory Fishing Rights Charge Act 1991

» Fisheries Agreements (Payments) Act 1991

» Fishing Levy Act 1991

» Foreign Fishing Licences Levy Act 1991

NB. These Acts all form part of the same legiskatackage that replaced thisheries
Act 1952, the Continental Shelf (Living Natural Resources Actp89the Fisheries
Agreement (Payment) Act 198ad tha~oreign Fishing Boats Levy Act 1981

Northern Prawn Fishery Voluntary Adjustment Schéwen Guarantee Act 1985
Fisheries Levy Act 1984

These Acts are now inactive but have not yet bepaaled. Both these Acts were
concerned with collection of amounts outstanding.

3.1 Description of legislation under review

Fisheries Management Act 1991

This is the main legislation used to manage Comneaftv fisheries. It contains the
objectives of the Commonwealth in managing fisteeaad provides for the making of
plans of management for individual fishers opemtinCommonwealth managed fisheries
and foreign fishers licensed to fish in the AFZ.

The Fisheries Management Act 19@bntains provisions for arrangements with a State
the Northern Territory regarding the managemergpscific fisheries under the OCS. It
also contains provisions relating to offences unbderlegislation and penalties that may be
imposed. Therisheries Management Act 19%hd Fisheries Administration Act 1991
have both been amended recently to implement t196 18N Fish Stocks Agreemént
which entered into force on 11 December 2001

8 Agreement for the Implementation of the Unitedidblas Convention on the Law of the Sea of 10 Decembe
1982 relating to the Conservation and Managemestrafddling Fish Stocks and Highly Migratory Fish
Stocks.

° Refer to section 7.6 for more detail on this Agneet.
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Fisheries Administration Act 1991

This Act establishes the administrative framewdnkotigh which the Commonwealth
exercises its fisheries management responsibilitieprovides the legislative base for the
creation of AFMA. It specifies the compositiontbk AFMA Board and the process for
appointing and removing Board members. It idesdiffunctions to be performed by
AFMA and requires AFMA to pursue the same objedtias set out in th&isheries
Management Act 1991The Act also identifies the process for oversighthe activities
and performance of AFMA by the Minister and Parkarn

Fisheries Legislation (Consequential Provisions) tAt991

This Act provided transitional arrangements for teplacement of thEisheries Act 1952
by the Fisheries Management Act 1991 In particular, it made provision for the
continuation of scientific permits and fishing lnmes issued under tlt@sheries Act 1952
until they expired or were revoked, even thoughtrpasts of theFisheries Act 195%vere
repealed. It also provided for the transfer ohdises management responsibilities shared
with the States and the Northern Territory to Eheheries Management Act 199dnder
the OCS).

This Act also amended thirimary Industries and Energy Research and Devetygnct
1989 to establish the Fisheries Research and Develap@erporation (FRDC). The
FRDC is funded by the Commonwealth and industrytrdmutions, which are matched by
the Commonwealth.

Statutory Fishing Rights Charge Act 1991

This Act allows the Commonwealth to receive any resmaid following the allocation of

statutory fishing rights (SFRs) by auction, tendeballot. The actual allocation of SFRs
by these three methods is provided for specificafiger theFisheries Management Act
1991.

Fisheries Agreements (Payments) Act 1991

The Fisheries Agreements (Payments) Act 1p8dvides for collection of payments from
overseas governments or commercial interests foesscto the AFZ and replaces the
Fisheries Agreements (Payments) Act 198he latter Act was repealed by thisheries
Legislation (Consequential Provisions) Act 198lthough transitional provisions in that
Act provided for the collection of outstanding pagmts owing when the payments Act was
repealed. Thd-isheries Agreements (Payments) Act 198 designed specifically to
accommodate an arrangement between Australia grahJander which payments were
made by Japan for access to tuna stocks in the A&Zthis time, Japan no longer has
access to the AFZ.

Fishing Levy Act 1991

The purpose of this Act is to collect a levy froishers granted the right to fish under the
Fisheries Management Act 1991t replaces substantially the earligisheries Levy Act
1984 Levies collected under théshing Levy Act 199tomprise the contributions made
by fishers towards the cost of managing fisheried eontributions towards the cost of
fisheries research. This Act also provided for tepayment of loans guaranteed by the
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Commonwealth in relation to the Voluntary Adjustmh&cheme (VAS) conducted in the
Northern Prawn Fishet$:

Foreign Fishing Licences Levy Act 1991

Foreign fishing licences are fishery specific anbjsct to the payment of fees and levies.
These fees and levies are intended to recover tmats incurred by Australia in
administering and policing foreign fishing. The=$eand levies can be paid either by a
formal agreement for access to the AFZ or througécHic levies imposed when the
foreign fishing licence is granted. TRereign Fishing Licences Levy Act 19pfovides
the mechanism through which levies associated f@ittign fishing licences are paid when
there is no formal agreement with overseas govemtsy@ commercial interests.

Northern Prawn Fishery Voluntary Adjustment Scheni®an Guarantee Act 1985

This Act was passed to allow the Commonwealth targnutee the repayment of a
commercial loan used by the Northern Prawn Fishedystry to fund the purchase of
fishing rights under the VAS for the NPF.

The VAS was considered a necessary component o988 Northern Prawn Fishery
management plan. The objective of the VAS wasutelase fishing rights of fishers who
wished to leave the fishery, thereby reducing fightapacity and effort in the fishery and
increasing the profitability of those fishers wiemmained.

The idea behind the scheme was that fishers whbediso leave the fishery would be
compensated for the surrender of their rights enftbhery. Under this Act, the full expense
of repaying the loan is met by those remainindhaftshery through part of the annual levy
imposed initially under th€isheries Levy Act 1984nd since 1993 under th&shing Levy
Act 1991.

Fisheries Levy Act 1984
This Act has been replaced by fhisheries Levy Act 1991

3.2 Other NCP reviews of fisheries legislation

Under the 1995 Council of Australian GovernmentOAG) agreement, State and
Territory Governments are undertaking their ownieesg of fisheries legislation within
their respective jurisdictions. The Commonwealéls lsonducted another NCP review of
legislation currently relevant to the collectiordatispersal of levies, as well as a review of
theTorres Strait Fisheries Act 1984

Because it is the primary Commonwealth fisheriesagament legislation in Australia, the
Fisheries Management Act 19%lthe main focus of this review although the othiecces
of legislation contribute to the overall adminisima of Commonwealth fisheries.

9 This is now complete.
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4. CLARIFICATION OF OBJECTIVES OF FISHERIES
LEGISLATION

The starting point of any NCP review of legislatisrto identify and clarify the objectives
of that legislation. This provides a point of refiece against which the legislation can be
appraised. These objectives may be ascertainedghrexamining the legislation and a
consideration of the second reading speeches,ypstiatements and relevant explanatory
documentation.The objectives then need to be assessed accodriptity, consistency
and contemporary relevance.

4.1 Identification of objectives

The Fisheries Management Act 199EMA) and theFisheries Administration Act 1991
(FAA) are the two principal pieces of legislatiohat govern the management of
Commonwealth fisheries. The legislation under nevieas developed as a package and
presented to and approved by Parliament as sualy tkle FMA and FAA contain detailed
objectives and therefore have implications fordtieer legislation.

The FMA provides the goals for the management oh@onwealth fisheries and provides
the ways in which they may be managed. The FAAb#shes AFMA and outlines the
objectives to be pursued in the administration am@onwealth fisheries matters.
Importantly, the FMA binds the Minister for Agric¢ute, Fisheries and Forestry and
AFMA to pursue objectives, including those of t1882 UN ConventioH.

Fisheries Management Act 1991

The objectives of the FMA are set down in sectiaf that Act as follows:
3 Objectives

(1) The following objectives must be pursued by theidiinin the administration of
this Act and by AFMA in the performance of its fiorcs:

(a) implementing efficient and cost-effective fishemesnagement on behalf of
the Commonwealth; and

(b) ensuring that the exploitation of fisheries res@srand the carrying on of any
related activities are conducted in a manner caesiswith the principles of
ecologically sustainable development and the egeroff the precautionary
principle, in particular the need to have regard tioee impact of fishing
activities on non-target species and the long teustainability of the marine
environment; and

(c) maximising economic efficiency in the exploitatdriisheries resources; and

(d) ensuring accountability to the fishing industry ard the Australian
community in AFMA’s management of fisheries resesjrand

11 United Nations Convention on the Law of the Sea.
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(e) achieving government targets in relation to theonsry of the costs of
AFMA.

(2) In addition to the objectives mentioned in subsec(ll), or in section 78 of this Act,
the Minister, AFMA and Joint Authorities are to kaegard to the objectives of:
(&) ensuring, through proper conservation and managémesasures, that the
living resources of the AFZ are not endangered\sr-@xploitation; and
(b) achieving the optimum utilisation of the living oesces of the AFZ;

but must ensure, as far as practicable, that mezsadopted in pursuit of those
objectives must not be inconsistent with the pregem, conservation and
protection of all species of whales.

The UN Fish Stocks Agreeméhthas resulted in the addition of a new objectivEc]2
This came into effect after the entry into forcetlot Agreement, which occurred on 11
December 2001.

(2) (c) ensuring that conservation and managetmmeasures in the AFZ and the
high seas implement Australia’s obligations und&einational agreements
that deal with fish stocks.

Fisheries Administration Act 1991
The objectives of the FAA are set down in sectiaf that Act as follows:
Objects of Act

3.1The objects of this Act are:

(a) to establish an Australian Fisheries Managemenhauity with functions and
responsibilities relating to the management of digds on behalf of the
Commonwealth; and

(b) to establish a Fishing Industry Policy Council wighview to ensuring the
participation by persons engaged in, or having ateiest in, the fishing
industry in the process of formulating governmeoliqy in relation to the
management of fisheries.

The objectives of AFMA (referred to in the FMA dké Authority’) are, in turn, set down
in section 6 of the FAA:

Objectives

6. The Authority, in the performance of its functiomsist pursue the objectives of:

(a)implementing efficient and cost-effective fishenemagement on behalf of the
Commonwealth; and

(b)ensuring that the exploitation of fisheries res@sr@and the carrying on of any
related activities are conducted in a manner caesiswith theprinciples of

12 Refer to section 7.6 for more detail.
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ecologically sustainable development and the egeroif the precautionary
principle, in particular the need to have regard tioee impact of fishing
activities on non-target species and the long teustainability of the marine
environment; and

(c)maximising economic efficiency in the exploitatibfisheries resources; and

(d)ensuring accountability to the fishing industry aondhe Australian community
in the Authority’s management of fisheries resosyread

(e)achieving government targets in relation to theonsry of the costs of the
Authority.

The clear overlap between section 3(1) of the FMA section 6 of the FAA reflects that
they were passed as the same legislative package.

4.2 Assessment of the objectives according to priorityjgonsistency and
contemporary relevance

The FMA and the FAA were developed following théease of the 1989 Government
policy statemeniNew Directions for Commonwealth Fisheries Managdnmeithe 1990s
The policy statement emphasised four objectivesisberies management. They were to

» ensure that fisheries resources are not over-dgggdlaind that any exploitation is at a level
which can be sustained while maintaining the surdiug environment

» enable commercial fishing operations to be as eoaally efficient as possible, using the
most appropriate technology to achieve the greagtsteturns

» create conditions where fishermen are able to naagayment to the community for the
right to exploit a public resource for private gaiecognising that such a payment should
not reduce the profitability of fishing operatiaiasiess than their current levels

« ensure that the administration of Commonwealthefigs should be conducted on the
most efficient and effective basis.

The FMA and FAA were developed after the 1989 poditatement and, unlike the policy
statement; they give consideration to ecologicalistainable development, non-target
species and the marine environment. The FAA setplace the arrangements for the
administration of Commonwealth fisheries managemaativities, including the
establishment of AFMA. At the time of the passoidghe FAA, the Government envisaged
the role of AFMA as being the body responsible floe management and sustainable
development of those Australian marine resourceswhich the Commonwealth has
responsibility on behalf of the Australian commuynit

The establishment of AFMA as an independent statwathority was intended to provide
several advantages for fisheries management owsetthat a Government department
could provide. As a statutory authority, AFMA istended to operate with more
independence than a Government department, althiteghpproval of the Commonwealth
Minister must be sought for the corporate, annparational plans and management plans
of AFMA before they come into effect.
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In keeping with the 1989 policy statement, the Fk&firesented a fundamental change in
fisheries management policy. Prior to the commeraseg of the FMA, Commonwealth
fishing concessions were issued usually as licetiwsallowed the holder to fish in most
areas within the AFZ for a period of 12 monthseafthich time they could, in theory, not
be re-issued.

Central to the operation of the FMA is the issuafigstatutory fishing rights created under
plans of management that are devised in relatiogpatticular fisheries. Statutory fishing

rights granted under the FMA are intended to beoonggin nature, with the holder having

a reasonable expectation of continuity if the holdas paid the appropriate levies and
complied with the relevant regulatory mechanisni$shing permits may also be granted
for periods of up to five years where there is tanpf management in place or where
provided for in a plan of management. Such permilisapply to specific boats and may

specify conditions that must be complied with, utthg the area fished, gear used for
fishing, species that may be targeted and the siaviof fishing data.

The key goals of the FMA and the FAA are to endina the exploitation of marine
resources is carried out in such a way as to mairke long-term sustainability of fish
stocks and the marine environment, and to enswestiocks are harvested in the most
economically efficient way possible. These objexdialso contain what have been called
‘procedural objectives’ that enshrine the needafmrountability to the fishing industry and
the broader Australian community, as well as purg@a policy of cost-recovery.

The entry into force of the UN Fish Stocks Agreetfienvas accompanied by the
incorporation of a new objective (2)(c) to the FMAhis new objective, which seeks to
ensure ‘that conservation and management measaordbei AFZ and the high seas
implement Australia’s obligations under internaibragreements that deal with fish
stocks,” highlights the progressive approach of thgislation to move with new
developments in fisheries policy settings.

4.3 Judicial consideration

The Federal Court in the context of several deosibas considered the impact of the
objectives stated in section 3 of the FMA. In 1895 case oPW Adams Pty Ltd v
Australian Fisheries Management Authoritige Full Court of the Federal Court found that
the objective of maximising economic efficiencythe exploitation of fishery resources
must be taken into account, but that the weighteanghasis given to other objectives may
vary.

In the 1997 case @annister Quest Pty Ltd v Australian Fisheries Mag@aent Authority
the Court considered the particular effect of sasi3(1)(b), (c) and (d), which are the
provisions that contain the objectives of ‘ecol@adfiz sustainable development’, ‘economic
efficiency’ and ‘accountability’. In that instancdne Court considered the text of the 1989
policy statement to interpret the objectives asasipg particular obligations upon the way
that AFMA conducted its operations.

13 Refer to section 7.6 for more detail.
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The Court decided that the term ‘economic efficienmder section 3(1)(c) did not require
AFMA to make decisions on the basis of the rela&ffeciency of individual operators but

to direct its attention to maximising economic @#ncy in the exploitation of the resources
of the particular fishery overall, by striving tocrease the aggregate profitability of the
whole body of operators in a particular fishery.

The Court held that the meaning of ‘accountabildg an objective under section 3(1)(d)
was confined to requiring that AFMA only give ancaant of its policies, decisions and

management of fisheries resources to the industhtlze community. This also meant that
AFMA was not required to give weight to the con&wiews or representations made to it
by the industry or community bodies when makingslens in the course of performing its

functions.

Perhaps the most significant findings of the Cowete made in relation to the meaning of
‘ecologically sustainable development’ under sec8¢l)(b) of the FMA. The Court found
that in pursuing the objective of ecologically suisable development, AFMA was required
to limit its consideration to matters that eithelate to ensuring the biological sustainability
of fish stocks or else ensuring the protectionhef marine environment upon which those
fish resources depend. This also meant that isidering the meaning of ‘ecologically
sustainable development’, AFMA was restricted t® mheaning it possessed at the time it
was written into the FMA. As a result of this, tAMA had to be interpreted without the
benefit of the more recent policy statements suctheNational Strategy for Ecologically
Sustainable Developmemwhich was endorsed by the Council of Australiasv&nments

in December 1992. This in turn meant that AFMA had disregard social equity
considerations and other factors that had sinceedonbe regarded as part of the policy of
ecologically sustainable development.

In interpreting the legislation in the light of Bamentary Hansard and the 1989 policy
statement, Drummond J said in his judgement irBdnenister Questase

| read these passages as a clear indication thatethis no room for AFMA, in

seeking to maximise economic efficiency in theogspilon of fisheries resources, to
take into account social and equity consideratiamsts decision-making process.
This concept of maximisation of economic efficiedogs not, | think, involve

consideration of matters of relevance in welfareremnics, which is concerned with
trying “to reconcile the goals of efficiency andrfeess”.

The Committee noted that the Minister for Agricudtu Fisheries and Forestry has
progressed a review of the 1989 fisheries polgw Directions for Commonwealth
Fisheries Management in the 1990/ this context, the Committee understands that
broader context of the legislative objectives Wil considered in a public policy sense and
therefore saw no need to make specific recommemdatn this matter.
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5. CURRENT OPERATION OF THE LEGISLATION AND
IDENTIFICATION OF POTENTIAL RESTRICTIONS
ON COMPETITION

Output controls, input controls or a mixture ofbare used to manage all Commonwealth
fisheries. As the names suggest, output contesdict the quantity of catch that comes
out of a fishery and input controls restrict theoamt of effort going into a fishery.

This chapter looks at the various output and irgauitrols that exist under the FMA. The

various restrictions classified as output contraile discussed and the Southern Bluefin
Tuna (SBT) fishery has been used as a case studyfighery managed by output controls.

The various restrictions that are classified asuingontrols are then addressed and the
Northern Prawn Fishery (NPF) has been used asestady for a fishery managed by

input controls. Two examples of fisheries undetpaticontrols (the SBT and South East

Fishery (SEF)) have been included as Appendix 1 thied NPF case study has been
included as Appendix 2. This chapter also makiserce to other fisheries.

In most instances, the application of these costimlauthorised under the FMA, related
regulations and delegated legislation. In someasiins these controls were deployed
through administrative arrangements establishe@nthe earlieFisheries Act 1952

This chapter, in accordance witBuidelines for NCP legislation review&entre for
International Economics, 1999), has

. identified and described potential restrictions aampetition within the legislation
under review

. assessed the costs and benefits of the restriction

. considered any alternatives.

TheseGuidelinesalso state:

The main guiding principle of NCP reviews is thagislation should not
restrict competition unless it can be demonstraiked:

1. the benefits of the restriction to the communityaashole outweigh the
costs; and

2. the objectives of the legislation can only be aedde by restricting
competition.

Each restriction identified by the Committee haserbeassessed in this light and
recommendations have been made.
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5.1 Output controls in fisheries management

Controlling the output from a fishery (that is meding the quantity of fish that may be
taken) is a fairly obvious way of protecting fidlocks. However, even such an apparently
simple measure cannot be implemented without aguede knowledge of the fish stocks
involved (so that realistic catch limits can be)satd without incurring considerable
expense in monitoring the catch taken and enforcatgh restrictions. Although such a
management regime does not necessarily involveig@sy who may fish, it is still
necessary to know who is fishing and how much éashtaken.

The two basic types of output controls are competitotal allowable catches - TACs (or
global quotas) and individual transferable quotB¥Qs.

The first major use of global quotas or competifi&Cs occurred in the 1930s when the
International Pacific Halibut Commission was esti#d to manage the declining halibut
stocks in the North Pacific. Management Zones wstablished, each with its own TAC.
Fishing within each Zone ceased when the TAC fat #one was taken. A TAC involves
fixing the upper limit on the catch that can beetakn that fishing season.

Under this regime, halibut stocks recovered sigaiitly. However, because there were no
controls on inputs, the availability of profit itné form of resource rent meant that the
fishery continued to attract investment in the favhradditional, larger boats. The fishery
was therefore characterised by an ever-decreashipg season - for most Zones only a
few days. As a result boats, crews and procesgjugpment were idle for most of the year
while profitability remained minimal.

While it was shown that a competitive TAC couldteat fish stocks, this measure failed to
address the underlying economic cause of overrighie. the absence of a property right
that allows individual fishers to retain a shargpofential resource rent.

Largely because of the social disruption with whitley were associated, competitive
TACs lost favour as a primary fisheries managenaritand were used only as a fallback
mechanism in some fisheries that were managed plyntarough input controls. Other
than as a temporary measure (for Southern BluafimTand gemfish), they have not been
used in Australian fisheries.

It was not until the late 1970s that the possilsie of output controls with catch allocated to
individual fishers began to receive attention apoasible alternative to input controls.
These initial concepts developed into what are nalled ITQs.

It is evident that a pre-requisite for any sucagssfitput control management system is the
capacity to set a TAC with a reasonable degreeedfimty. For a species where catch
varies significantly from year to year, this caegent problems. Such variability can result
from unpredictable factors unrelated to stock ¢ezg. water temperature) that can affect
fish behaviour and determine whether they occr @drticular time or place. Particularly

with short-lived species (e.g. prawns), it canhmedtock size itself that is unpredictable.
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Unless a TAC can be set with a reasonable degreertdinty, output controls may fail to
provide either resource protection or security tloose in the fishery. With ITQs for
example, unless a fisher is confident that theeesaifficient fish available, he or she will
still have the incentive to over-invest and racetheir allotted share in case there are
insufficient fish to satisfy the TAC.

Output controls are more effective in single spedigheries, even where that species may
be taken by several different fishing methods. allge in such a situation the choice of
fishing method should be left to the individuahtes.

It becomes more difficult to use output controleetively where more than one species is
taken as part of the same catch. If not all sgeaie subject to TACs then there will be an
incentive to target non-quota species and to iserdlae level of discarding or high-grading
of those species subject to quotas.

Even where all species in a multi-species fishag subject to TACs, problems will
inevitably arise because of natural and unpredietafariations in abundance of each
species. The TACs for some species will be takisitevithere are still considerable parts of
the TACs of other species available. Once aghis,las the potential to lead to discarding
and high-grading.

While it is possible in some cases to set TACs thalude two or more species, the
effectiveness of this procedure is limited unleashespecies has a comparable market
price. Where there is considerable variation iegyrthe temptation will be to high-grade
by discarding species of lower value.

It must be recognised that discarding or high-grgds not unique to fisheries managed
through output controls. No fisher will land fishless the expected price exceeds the cost
involved in selling the fish. Typically, such sedi costs include the cost of transport to
market (including icing or refrigeration) and markiees. With output controls, these costs
are increased by the cost of the quota. Thisisasten most readily where a fisher leases
guota to cover a particular catch but also inclutiescost involved in using quota to cover
low value fish rather than to discard that fish aethin the quota for future, higher value
catches.

From an administrative perspective, the cost ofafpeg an output control system can also
be greater than the cost of input controls. Thidbécause of the costs associated with
monitoring landings and, in the case of ITQs, rdog individual fishers catch against
holdings of quota. For an output control systenbéoeffective, the level of unrecorded
landings must be close to zero. With input costral rigorous catch monitoring system is
unnecessary. There is no reason (except possibtgxtation evasion) for fishers to under-
report catches. A somewhat similar situation a&splwith a competitive TAC. The
advantage an individual would get from under-repgrtatches would be minimum. With
ITQs however, there is a direct individual inceatte under-report catches. A robust paper
trail to enforce catch compliance is therefore a@seatial component of any ITQ
management system.
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While the use of individual quotas that are nohgfarable is a theoretical option, such a
system of output controls has received little pcattinterest. It has all the limitations of
other output control systems and the same costs 88Q system.

RESTRICTION A: Competitive total allowable catches(TACS)

A TAC, competitive or individual, restricts comgein by controlling
total harvest levels of a particular species.

Identification of a competitive TAC: A competitive TAC (or global quota) regime is
rarely used in Australia. The main utility of angpetitive TAC is as a temporary measure
for the protection of declining fish stocks whitenber-term arrangements for management
of the stocks are being developed. In both thettgon Bluefin Tuna and the gemfish
fisheries, a competitive TAC regime was used fog gaar as a temporary measure while
longer-term ITQ arrangements were established.

Description of a competitive TAC: A TAC is used as a means of protecting fish stocks
and is determined for a species for a particular yan the basis of the best biological
information available. With a competitive TAC, estricted fishing is allowed until the
TAC has been taken. The fishery is then closed timt next fishing season. This
approach differs to the application of ITQs wherelagh quota holder has secure rights to
access a proportion of the overall catch againstTtAC without competition from other
operators.

Cost-benefit analysis of a competitive TAC:As the central purpose for the use of
competitive TACs is to protect declining fish steckhey provide a benefit to the
community through the mitigation of such stock dexd. As well, a competitive TAC can
be implemented relatively quickly when comparedtteer arrangements and therefore can
act in a more timely fashion in halting declinesiack abundance.

Competitive TACs are not seen, however, as progidmobust longer-term management
measure for fisheries. A competitive TAC neithmposes restrictions on inputs used nor
provides a mechanism by which individual fishera catain part of the resource rent. In
fisheries where competitive TACs are used, there lma excessive investment and these
fisheries may be characterised by ever-shortensigniy seasons as operators compete to
catch a limited TAC. This means that, in the abseof alternative fisheries, capital and
labour are idle for increasing periods. The cdstigh processing and marketing is also
increased, as processing capacity must be geared dloort season with high storage
capacity. In some extreme instances, the racatwhdhe highest share of a competitive
TAC can result in occupational health and safetyceons through excessive hours spent
fishing, overcrowding in areas of high abundancésbf and deliberate acts of interference.

There are clear trade-offs between stock prote@mhthe potential for over-capitalisation
in fisheries managed by competitive TACs and, atiogty, it is considered that the use of
competitive TACs, except in temporary situationsesl not provide adequate overall
benefits to the community.
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Alternatives to a competitive TAC: As stated previously, all Commonwealth fisheries
are managed by output controls, input controls mindure of both.

Output controls

These restrict the quantity of catch in a fishewgroa pre-determined period, usually a
period of one year. In addition to competitive TAMutput controls encompass ITQ
approaches where individual operators have rights proportion of the overall TAC set
for the fishery.

ITQ approaches are the preferred management appfoacCommonwealth fisheries as

they provide for the long-term sustainability oethtock being targeted and contribute to
the economic efficiency of and stable investmenfishing operations. However, the

success of ITQ output managed fisheries reliesppropriate TAC setting, ensuring the

proper allocation of fishing rights in the form I3fQs, sufficient controls where operators

attempt to manipulate harvesting (through high-igrgJdand reported post-harvest catches
(through falsification of documents). Further dlstan the potential costs and benefits of
ITQs are outlined in respect of Restriction B.

The key relevant weakness in the application of Tdp to a fishery is the timeframe for
implementation, which may take several years. Adiogly, a competitive TAC approach
remains a useful alternative temporary measure rate@t stocks whilst longer-term
management frameworks such as ITQs are implemented.

Input controls

There is a range of measures that are collectinefrred to as input controls. These are
usually used in combination to limit the overaléé of fishing within a fisher{. They
can be generally thought of as managing the overedll of effort expended by operators
so as to limit the overall level of catch withirfishery. The costs and benefits of the key
forms of input controls are described in Restritsi€ to H.

A key problem with the application of input consdk that of ‘effort creep’. As input
controls can only restrict some elements that atfee fishing effort in a fishery, over time
there is ‘effort creep’ whereby there is an incemtior individual fishers to develop more
sophisticated approaches to fishing in order toeiase their individual share of the catch
over time.

In a fishery considered to be unsuited to managertenugh ITQs, a well-structured
system of input controls is the preferred alteneato a competitive TAC. Input controls
are more effective in restricting the level of oeapitalisation than a competitive TAC. As
stressed earlier, competitive TACs should be camedionly as a temporary measure, for
use only while more effective longer-term managemegasures are being developed.

14 see section 5.2.
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Recommendation for Restriction A — competitive tothallowable catches (TACS)

The Committee has considered the costs and bewéfRestriction A and considers that
there remains an overall net benefit for the Alistnacommunity through the ongoing
application of this restriction on competition itiraited set of circumstances.

The Committee recommends that where there is a cle@entified need to implement
timely catch restrictions in a fishery to avoid a ®ck decline, consideration should
continue to be given to the application of a compiive TAC as a temporary measure
whilst longer-term management arrangements are begndeveloped and implemented.
Consistent with existing policy, the Committee conders that the use of a competitive
TAC is not preferred as a long-term management apprach.

RESTRICTION B: Individual transferable quotas (ITOs)

ITQ approaches restrict competition because thadeers who own
guota are limited both by the TAC and the willinga®f other fishers to
transfer quota. ITQs also restrict competition duse those without
guota cannot fish.

BACKGROUND

Description of individual transferable quotas

Individual quotas can be either transferable (sgaboor permanently) or non-transferable. Eachhafse
approaches offer the same stock conservation henefidler a global TAC, but in addition they avdig
need for each fisher to over-capitalise in ordemtaximise their individual share of the catch. gk
individual quotas transferable can provide the #aluhl advantage of a market driven system thawesl
more efficient fishers to buy additional quota frothers choosing not to fish. This allows the\acfishers
to bring their quota holding into better balancethwtheir catching capacity. This also provides |an
autonomous process for the restructuring of fisliiegts and a management structure in which thedition
of resource rents is minimised.

While ITQs represent a more complete access rlgdnt tnput controls, in several respects they dlieast
incomplete access right (i.e. they do not provitaltautonomy to fishers). First, individual fisedhave ng
control over the annual TAC. This is set extegnallThus while a fisher can increase his/her sloéréne
TAC by buying additional quota, the annual catcbheia allowed to take will still vary according tioe set
TAC.

Secondly, the cost incurred by each fisher in datchhis/her share of the TAC is still affected et
activities of other fishers. That is to say catates are still affected by the total level of figheffort and not
simply by the fisher’'s own efforts. This indireoipact is likely to be considerably less than vather forms
of management. This will however, be the resulaalecrease in total fishing effort rather thamfrthe
resolution of the problem itself.

Thirdly and significantly, a defect is that the ®ya still does not reward the fisher who followsoda
conservation practices. Each fisher still hasiticentive to ‘beat’ the system. The fisher whalhigrades’
by discarding low value fish for higher value fig@hg. undamaged fish) obtains all the economic fiteoie
this activity (i.e. he/she maximises the value loditt individual quota). The cost of their illegattivity
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(which could be a further decline in stocks orwdo TAC in future years) is largely passed on teeotjuota
holders. In a totally effective access rights eystthe cost of such practices would be borne éyffender
alone.

Individual transferable quotas in the Southern Biu€una Fishery

Southern Bluefin Tuna (SBT) is a highly migratopesies, and only a portion of the global fisheryaisen
within the AFZ. SBT are mainly taken by purse seimethods in South Australia and long-line methoag o
the east coast of Australia. As part of a trildtergreement between Australia, Japan and New Zealan
Australia agreed to limit its catch in the 1983f&ing season to no more than 21,000 tonnes. Mpeditive
TAC was set to achieve this. In addition, a mimmsize limit of 54 cm was introduced to restriageting
of small fish. Following further international satific assessment, a global TAC of 38,650 tonnes w
recommended for 1984-85 and of this Australia whscated a national TAC of 14,500 tonnes. This TAC
was allocated to fishers as ITQs, based on a fanhdt allocated 75 per cent of the TAC on catshohy
and 25 per cent on capital investment. Since BBfhe Australian TAC has been limited to 5,265&8

The SBT fishery is, in just about all respectsalder management through ITQs because

» itis a single species fishery with a single bragditock
* it has been the subject of many years of intensdgearch so that the knowledge necessary to get a
realistic TAC is available
» there are a limited number of market outlets frofmol catch information is readily available. At the
commencement of the management of the fisheryuallst all SBT was sold to canneries or wgas
exported.

Identification of individual transferable quotas: ITQs are currently used in the SBT
fishery, for 16 species in the South East Trawhé&ig and for three species in the South
East Non-Trawl Fishery. They are soon to be intoed in the Bass Strait Central Zone
Scallop Fishery and for two species in the Southehnark Fishery. With ITQs, each

individual fisher holds a specified share of the(.ATrading allows each fisher to increase
or decrease the amount of quota they hold.

For the purposes of this analysis, the SBT fishenysed to illustrate the use of individual
transferable quotas in fishery managertent

Description of individual transferable quotas: As with a competitive TAC, a TAC is set
using the best available information. Individushers are then generally allocated quota
as a percentage of the total quota, according tagmeed formula. Quota units are
transferable, which means that individual fisheas duy and sell quota that enhances
efficiency as more efficient operators buy quotarfrless efficient operators. Trading in
guota provides the mechanism by which the fleet san adjust not only to changes in the
TAC but also in response to improvements in fishieghnology. There is generally
neither a maximum nor minimum quota threshold.

Cost-benefit analysis of individual transferable qotas: With most other forms of

management (input controls and competitive TAQsJjvidual fishers may have a strong
incentive to maximise their catch as quickly assgas. This changes with ITQs and
individuals need no longer rely on their ‘superghills’ to maximise their share of the
available catch. To take more catch, they must hawadditional quota. As a result of

15 A case study of the SBT fishery has been incluateippendix 1.
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this fundamental change, having fishers acceptfalvaess of the initial distribution of
quota is of critical importance.

In fisheries amenable to management through ITQoambes, this method of management
provides significant benefits over input controlBhis is because it addresses the issues of
both resource conservation and resource rent dissip Stock conservation is achieved
through the setting of a TAC while trading in quataans that, with time, fleet size will
adjust to achieve a balance between sustainahitity catching capacity. This will allow
individual fishers to capture and retain a sharthefresource rent.

ITQs are still an incomplete access right. Quatigérs have no control over the setting of
the annual TAC and annual catches will vary acewdo the set TAC. Actions of other
fishers will impact on the costs incurred by indival ITQ holders (i.e. catch rates remain
influenced by total fishing effort and not just tindividual’s own efforts). ITQ approaches
do not reward the fisher who follows good conseovapractices, e.g. practices such as
‘high-grading’ diminish the returns to those fish@ho follow the rules. The use of ITQs
alone can also be ineffective in addressing bycles.

Where a fishery is suited to management throughs|T@Qis approach represents the
management structure considered best suited toimgedie objectives of the legislation.
The Committee has found that the benefits to fighthie government and the community as
a whole, of managing a fishery through ITQs sigaifitly outweigh the costs and that ITQs
as a management tool are highly consistent wittpthisuit of legislative objectives.

Alternatives to individual transferable quotas: Restriction A outlines the costs and
benefits of an alternative output control approadhat of competitive TACs. Restrictions
C to H outline the costs and benefits associatetth ey alternative input control
approaches. Not all fisheries are suited to ITQregches. In some instances it is not
possible to set a practical TAC for a stock andtimers compliance costs outweigh the
benefits of moving to ITQ arrangements. In theseumstances, a greater degree of
benefits flow to the community from the applicati@i input controls that provide
protection to fish stocks and a mechanism for athiea balance between fish availability
and fishing capacity. Where a fish stock is ak reg decline, and the prospect of
implementing ITQs in a timely manner is low, thepkgation of a competitive TAC
approach is considered appropriate as a temporaagune.

The above notwithstanding, the Committee consideas in fisheries suitable to ITQ

management (i.e. fisheries where it is possibleetoa practical TAC for each stock and to
implement cost-effective compliance programs), IT@® the preferred method of
management.

Recommendation for Restriction B — individual tranderable quotas (ITQSs)

The Committee has considered the costs and bewéfRestriction B and considers that
there remains a clear overall net benefit for thisthalian community through the ongoing
application of this restriction on competition inrcmstances as outlined in the
recommendation below.
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The Committee recommends that for any stock wherd is possible to set and enforce
practical TAC approaches, then the ongoing use ofTQs is the preferred fisheries

management tool. Consistent with existing policythe Committee considers that the
use of ITQs is the preferred long-term managementgproach under the legislation.

5.2 Input controls in fisheries management

There are a variety of measures used in the maregeon fisheries that are collectively
referred to as input controls. It is importantrezognise that these do not necessarily
represent restrictions that can be used interctedohgeand that can be ranked in some
absolute order of preference, but rather are agrafigneasures that are normally used in
combination. The combination most appropriate pmdicular fishery will depend on the
characteristics of that fishery and the particolajectives of the management regime.

Most of Australia's significant fisheries have bdelly developed for many years and any
consideration of an appropriate management strictust take into account the current
biological and economic state of the fishery, thhesttng management structure and the
established fishing rights and expectations ofetretiant on the fishery.

Most fisheries are currently managed through a @oation of input control measures.
Many of these basic management structures have ihgaace for many years. By their
nature they have developed over time in respongeteeived changes in the situation in
the fishery. Many pre-date the Commonwealth's 1f@fteries legislation that recognised
economic efficiency as a management objectivetferfirst time.

The existing management structures represent iyr@t sets the base from which future
management options have to be assessed. To &csighidegree they set restrictions on
the options available with respect to future manag®. For example, no change to ITQ
arrangements could be made without giving due mitiog to the existing rights held by
those already in the fishery.

Fisheries management has, over the second halfeofwentieth century, gone through a
period of rapid evolution. Although localised o¥eshing of stocks had occurred around
the world before the Second World War, it was nehegally recognised as a serious
problem. The fact that national jurisdiction ovearine fishing only extended for three
nautical miles from the coastline also made the etigpment of comprehensive
management arrangements over stocks more difficult.

Where localised over-fishing had occurred, it wasnsas a purely biological problem. If
too many fish were being caught, the managememonse seemed to be to restrict
operators’ capacity to catch fish by limiting theagtity of gear each could use or by
imposing seasonal closures to restrict total catch.
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Although the economic forces that lead to over#fighwere identified in the mid-1950s,
this knowledge had little impact on fisheries maragnt. In most countries, the right to
fish commercially was seen as belonging to alléheko had appropriate equipment, much
the same as the circumstances today in respeecdational and charter fishing. Fishing
licences were therefore freely available and thkldroof such a licence could fish in
whatever fishery they chose, provided only thattbemplied with whatever restrictions
were in force with respect to that fishery.

Australia largely pioneered development of limitedtry fisheries when, in 1963, the
Western Australian Government restricted the nundfelicences in the State-managed
Western Rock Lobster Fishery. Within the next D015 years, limited entry was

implemented in almost every major fishery in Aulsira It was soon realised that simply
restricting the number of licences, and therefaratfy in the fishery was not enough to
address the problem of over-fishing, and a furtiestriction was imposed whereby boats
could only be replaced with boats of equal sizactEfisher was also restricted from using
more than three lobster pots per foot of boat lengtlthough transfer of licences with the
associated pot entitlements was allowed, tradinginiividual pot entittements was

prohibited.

Rising rock lobster prices, combined with the rieitms on inputs (including limited entry

into the fishery), meant that resource rents weteguickly dissipated and fishers enjoyed
an unprecedented period of profitability. Limitimgtry was a bold step because, with
respect to those fisheries, it created a privilegedition to those granted licences.
Limiting entry assisted in fisheries management esdiited in sustained profitability as it

prevented resource rents generated by increasiogspoeing dissipated through the entry
of additional fishers. These profits soon trareglainto licence values and, for the first
time, a fishing access right became a valuable.asse

As already mentioned, the history of input contiolghe Northern Prawn Fishery is used
to illustrate the development and impact of inpomteols in fisheries management. The
NPF is a large, commercially valuable fishery mataghrough a complex set of input
controls. The discussion outlines the history ledse measures, alternative approaches
considered and outcomes achie¥ed Where appropriate, examples from other input
controlled fisheries have been used to illustrateigular issues.

Effort creep in input controlled fisheries

No matter how extensive they might be, input cdatoan only restrict some elements that
affect the fishing effort in a fishery. Individufithers still have an incentive to increase
their fishing effort in an endeavour to increaseirtlshare of available catch. They do this
through innovation in areas that are not restrittgdontrols. As an example, fishers may
respond to a seasonal closure by increasing théd&uof hours fished per day during the
open season. Alternatively, they may respondgtriotions on trawl net size by increasing
trawling speed so that the planned reduction wled area is not achieved.

1% This section should be read in conjunction witipApdix 2 — NPF case study.
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The measurement of effective effort is an ongoirapjem in fisheries. It is usually stated
in some standardised form, for example a hook reopnt lift or a trawl shot. Under such a
system, a hook left in the water for two hoursves hooks each left for one hour represents
two hook hours.

The difficulty is that the amount of fishing pressuepresented by one of these measures
actually changes through time. Sometimes thesegesaare quite dramatic in their impact.
For example, the introduction of global positionigsgtellite equipment onto NPF boats
allowed fishers to relocate known productive graimdth much greater accuracy than
previously. This resulted in a significant increag actual fishing effort. While
researchers can monitor changes in nominal fiseffugt (e.g. the number of trawl shots or
swept area), measuring changes in actual fishifigteé much more difficult even where
the innovations that have increased fishing effart be identified.

Innovations in equipment and knowledge are desrahfjoing phenomena in fisheries, as
they are in all industries. They normally reprédanreased production efficiency and, as
such, they are an integral and essential part efftbe market economy. The normal
expectation is, however, that such innovation lgilld to increased production (if this can
be sustained by the market) or alternatively acgdn in the number of producers.

With input controlled fisheries, innovation doest mbways lead to increased production
(fisheries have natural limits). Nor does innovatautomatically lead to the autonomous
adjustment of the size of the fishing fleet becabgeis controlled by regulation and not by
market forces. In many fisheries, effort creep lbesn addressed by an ever more stringent
regulatory regime. In the NPF, the emphasis has bmn attempts to bring catching
capacity and fish availability into balance throufiget reduction strategies, namely the
Voluntary Adjustment Scheme, the compulsory unitender and a move to gear units.

While a substantial reduction in fleet size hasnbaehieved in the NPF, this has not to date
avoided the need for more restrictive controlsmguts. Two factors are important in this:

first, the level of excess fishing capacity alreanlythe NPF at the time restrictions were

introduced and secondly, the effort creep that besurred since then because of
innovations in fishing technology and knowledge.

Desirable characteristics of an input control managent system

Most Australian fisheries are currently manageaulgh a range of input controls. These
management systems have typically evolved overresiderable period of time. The

primary objective of these systems is the sustdibhalbf fish stocks, and in this aspect

most have been quite effective.

In the majority of these input controlled fisherilsere is substantial excess fishing
capacity. From an economic perspective, the odinis on inputs have resulted in gross
inefficiencies. However, the capacity of thesédises to generate resource rents is such
that they have still provided a relatively high ééwf income to the fishers involved. The
expected flow of future profits resulting from tleesesource rents have been capitalised
into licence values, which represent a major capgaet to the fishers involved.
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Because output controls in the form of ITQs offée tprospect of greater resource
protection and economically efficient harvestirigsiGovernment policy to introduce ITQs
in those fisheries suited to this form of managetmeks the major stakeholders, it is also
Government policy to involve fishers in the deamsimaking process. Convincing fishers
that they should move from what for most representgone of relative comfort with
reasonable incomes and high asset values to ITK@s taoth time and patience. Fishers
have, for the most part, grown up with the existmgnagement structure and are less
guestioning than they are of any radical new systspecially when one of the expected
outcomes of ITQs is a significant reduction in tlenber of fishers.

With any newly developed fishery the objective wbbk to move to ITQs as quickly as
possible (provided the fishery was judged to béeduio this form of management). With
established fisheries, especially where there ar@mmnediate resource concerns, a more
gradual approach with fishers fully involved in tHecision-making process has obvious
advantages.

In developing an input control system that is cstesit with the objectives of
Commonwealth fisheries legislation there are a remolh elements that must be addressed.
First, any decision to manage or continue to marigrigh input controls should ideally
only be made after the feasibility of managing fisbery through ITQs has been assessed
and, for whatever reason, rejected. This accoiitis tve 1989 fisheries policy statement
and the practice adopted by AFMA.

In developing the most appropriate form of inpubtcol system for a particular fishery,
consideration needs to be given to the natureeofisih stocks being harvested and the level
of understanding we have of those stocks. Theaptemary principle requires that the
greater the level of uncertainty the more consergahe management regime should be.

If the fish stocks are known or believed to be esploited, that is if past fishing has

reduced the parental stock to a level where ibisonger able to reproduce itself, then an
assessment must be made of the level of fishingtetiiat the fish stock can sustain to
prevent a further deterioration or allow the paakistock to recover to some ‘optimum’

level.

The accuracy with which this can be done will depen the level of knowledge of the
resource and again the precautionary principle voedjuire that the more limited the level
of knowledge, the more conservative the assessshentd be.

Regardless of whether the fishery is consideretietainder-exploited, fully-exploited or
over-exploited, an assessment must also be matie the level of fishing effort that is
considered to be consistent with maintaining, or the case of an over-exploitation)
restoring the fish stocks to an acceptable lelfelhaving assessed that the current level of
fishing effort is in excess of what is consideredeé satisfactory, measures then need to be
implemented that will reduce fishing effort to aceptable level.
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In doing this, the time factor is important. Th&MA model requires that AFMA work
with industry in developing and implementing maragat changes. If the evidence
indicates a deteriorating resource situation, thetion should be taken to reduce the level
of fishing effort with the minimum of delay. Sutduick-response’ measures are likely to
be ones that restrict fishing activity either bylueing the amount of fishing gear that
individual fishers may use or by restricting theas in which fishers can fish or when they
may fish, through area and seasonal closures.

Such restrictions achieve their objectives by inmpgpsoperational inefficiencies. By
themselves they are inconsistent with NCP prinsiplélfhey may achieve the objective of
resource conservation but at a significant econ@ost.

This has been what may be considered to be thetidrzal method of managing fisheries.
As a general statement it could be said that tek ftocks in most Commonwealth
managed fisheries are, by world standards, in soresbly satisfactory state. This has
largely been achieved by regulating the efficiemayh which boats can operate and
limiting the total number of boats allowed to fish.

Most Commonwealth managed fisheries are, howeVveracterised by substantial excess
fishing capacity. This has meant that the measusesi to restrict fishing effort by
reducing the operational efficiency have had todiained to reduce the danger of resource
depletion. This has significantly increased thstad catching fish and has resulted in the
dissipation of potential resource rents that comdome fisheries, represent more than half
of the value of the fish caught.

With fisheries unsuited to management through ITiQs,issue becomes how to safeguard
fish stocks and also prevent resource rent digeipaflo achieve both these objectives, the
catching capacity of the fishing fleet must be lgtduinto balance with the sustainable
catch. ITQ managed fisheries trading in quota suptovide a mechanism for the

autonomous adjustment of the fishing fleet. Thiereno such mechanism in fisheries

managed through input controls.

If a balance between sustainable catch and catctapgcity is to be achieved and
maintained, some system for reducing the size effighing fleet, both to remove pre-
existing excess fishing capacity and to compenfeatéuture increases in fishing capacity
resulting from effort creep, is required. Theiops$ for doing this are either some form of
buy-back or some proportionate surrender of fishiglts.

The difficulties involved with this process of fteeestructuring should not be under-
estimated. Even a grossly over-capitalised and@uoaally inefficient fishery can still be
quite profitable because not all the resource nematg have been dissipated. Getting fishers
to accept the need for a restructuring is not eadgss there is already economic hardship.
In most instances, fishers would prefer furthertrietions to their efficiency. The
provision of funding for any buy-back therefore bees an issue. Buy-backs also have
limitations in that, if they are continued for atiipe, they create a quite false value for the
fishing rights concerned.
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For a proportionate surrender of fishing rightsteceed, there must be in place some form
of tradeable unit (for example a specific quanbfyfishing gear). An across-the-board
proportionate surrender of these units reducesotiaé quantity of units (fishing gear in the
case of gear units) in the fishery. Trading inr@aining units will then, over time, result
in a reduction in the number of boats in the figher

In any fishery managed through input controls thechto restructure becomes an on-going
issue. Even allowing for the excess capacity ted in the fishery when a management
structure was first introduced, new excess capaegylting from effort creep will still need
to be addressed.

Identification of input controls: An input control is a measure that restricts thaute a
fisher may use to catch fish. This includes resBoms on where and when fishers may
operate, who may fish and the type and quantitfistiing equipment (including boats)
fishers are allowed to use. Input controls arglace for all significant Commonwealth
managed fisheries, except for those managed thridugs.

Description of input controls: Input controls have in the past been the most comymo
used method of managing fisheries. The term coaaenge of mechanisms that restrict
the activities of individual fishers and includesstrictions on the type and quantity of
fishing gear that may be used and area and seadlosates. Input controls also include
limitations on the number of boats that are allowafish and may include restrictions on
the size of boats and on the transfer of fishigbts.

Cost-benefit analysis of input controlsEExperience with input controls indicates that they
can be successful in preventing the over-explomatif fish resources. This could be seen
as a non-monetary benefit that could justify th@asition of such controls. It could also
be argued that the continued supply of fish todbresumer and export markets represents a
tangible benefit to the community.

However, input controls that address only the resowonservation problem represent a
substantial cost to the community in the form ofepdial resource rents (potential profits)
foregone. Put another way, if a fishing fleet weduced to a level where the available fish
stocks could be harvested without the need fortingstrictions then the total profitability
from the fishery would be greatly improved. Thi®uwkd also allow for many of the
resources (capital, labour, fuel, etc) now usefdfioiently in the fishery to be available for
use elsewhere in the economy.

Restructuring of existing fisheries potentially yiates significant benefits to fishers in that
their profitability should improve (even if the fisrs themselves have to meet the cost of
restructuring), as should the market value of tifisining rights. In that it will reduce
pressure on the resource, a restructuring showd iahprove future resource security.
Restructuring will have little impact on the supplyprice of fish to the consumer. It will,
however, benefit the community and government bseatt will assist in the more
productive use of scarce resources.
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Unlike ITQs, input controls by themselves provide automatic mechanism for adjusting
fleet size to fish availability. To achieve bothmetresource conservation and economic
efficiency in a fishery managed through input colstrit is therefore necessary to introduce
additional measures, such as the buy-back or ptiopate surrender of fishing rights,
aimed at achieving a better balance between cadaipacity and fish availability.

Whether such a measure would be justified in aiqudar fishery would depend on the
additional profit expected to result and the likebst of such a scheme.

Alternatives to input controls: In fisheries suited to management through ITQst tha
method of management is considered preferable twagement through input controls.
ITQs provide at least the same level of resourc¢eption as input controls and the same
supply of fish to the public. Most importantly,JE prevent resource rent dissipation and
free up economic inputs for use elsewhere in tlmmemy. Clearly, in fisheries to which
they are suited, ITQs provide a greater public betten could be obtained from the same
fishery using input controls.

There may also be some smaller fisheries wherectis¢ of input controls cannot be
justified on either biological (e.g. there may batumal factors that provide adequate
resource protection) or economic grounds. In fuclrcumstance, it might be appropriate
to place no restrictions on fishing. Alternativeiyp a low value fishery with some

biological concerns and high management costs, tal tsan on fishing might be

appropriate.

Committee’s conclusions on input controls

The Committee has considered the costs and beaefiing from the application of input

controls in fisheries management (a detailed arsalysthe main measures follows) and
considers that there remains an overall net befafithe Australian community through

the ongoing application of such restrictions on petition. As stated earlier in respect of
Restriction B, the use of ITQs remains the preterapproach for the management of
fisheries resources where it is possible to set amfdrce practical TAC approaches.
However, the Committee recognises that such appesawill not always be feasible and,
accordingly, the use of input control measures mesnaalid, as outlined in respect of
Restrictions C through to H below.

Measures used in input controlled fisheries
The following section discusses the impact of th@nmmeasures typically found in a
fishery managed through input controls. In considethese measures it is important to

keep in mind that they are not used in isolatioh foum part of a package of measures
designed to address the situation in a particidaefy.
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RESTRICTION C: Limited entry

Limited entry is a fisheries management restrictimecause, as the term
implies, it restricts the number of commercial @pers that can harvest
marine resources in specific fisheries.

BACKGROUND

Limited entry arrangements in the Northern Pravshery
Broadly speaking, the term ‘limited entry’ is useddescribe a fishery management scheme that |uméts
number of boats allowed to operate in a fishery.

Spectrum of limited entry

The level of limited entry varies between fisherida most fisheries, the level of entry has bagmerited,
and the current level is a result of past fishem@smagement decisions. As most Commonwealth feshare
widely considered to be fully exploited, managemkas in recent years focussed more on reducing the
number of permit holders, thus further limiting o that fishery. When level of entry into ahfésy can be
determined, it is generally considered to be mdfieient management to be able to later increaseyen
rather than allowing initial rapid expansion andrthater seeking to decrease the number of opsrator

Identification of limited entry: Limited entry is used to describe a fishery, madage
through input controls, in which there are resimit$ on the number of boats that are
allowed to fish. In most fisheries, rights arensferable and to gain entry to the fishery a
new fisher must purchase an existing fishing right.

Description of limited entry: Historically, in most fisheries limited entry wastn
introduced until the fishery was fully exploiteddansually over-capitalised. Entry to such
fisheries was usually granted to all that met dpticriteria, usually related to past
participation. Limiting boat numbers is usuallysurfficient to prevent further growth in
catching capacity and most limited entry fisherfem/e rules that restrict the size of
replacement boats and/or restrict the quantity ishiig gear that may be used. All
Commonwealth fishing concessions are fishery speeahd all fisheries are in effect
limited entry.

Cost-benefit analysis of limited entry:Unless restrictions are placed on the number of
boats allowed to operate in a fishery, all potdiytiavailable resource rents will inevitably
be dissipated and the depletion of fish stocks halla real possibility. Limited entry is,
however, seldom sufficient in itself but ratheressential first-step in any effective input-
controlled management system. Limited entry maultes fishers retaining some part of
the resource rent yet it provides a positive cestdfit. Without restrictions on entry into a
fishery, it would be impossible to control fishiedfort and over-exploitation of fisheries
resources and the marine environment would inelyitatcur.

Limited entry can be considered as a restrictivasuee as it prevents free entry to the
fishing industry. Such a restriction is, howevarnecessary first step in preventing the
dissipation of potentially significant resource teen|f conservation of fish stocks is to be
achieved, the alternative to limiting entry in ahiery managed through input controls is
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ever more stringent controls on fishing gear astifig seasons. This inevitably leads to
an economically depressed fishing industry and gmifstant mis-allocation of scarce

economic resources. The imposition of limited eralso simplifies compliance as the
number of operators is capped and, correspondingippliance costs will be lower than in

an open access situation where operator numbersnmi@ase over time.

Alternatives to limited entry: Limited entry is an essential element of any inportrol
management system. With individual transferabletag; formal restrictions on entry
should be unnecessary. Unless special circum&adictate otherwise, the market for
guota should be allowed to determine how many bmagsate in the fishery.

Recommendation for Restriction C — limited entry

The Committee has found that the benefits of Regin C, to the community as a whole,
outweigh the costs due to the ability of limitedtrgnarrangements to constrain fishing
capacity when compared to open access situations.

The Committee recommends that the current provisios in the legislation allowing
restrictions on entry remain.

RESTRICTION D. Boat replacement restrictions

Limiting boat replacement is a restriction in fisks management as it limits
the size of boat that can be used to harvest anmegsource.

Identification of boat replacement restrictions: Such restrictions usually limit the size of
replacement boats and are designed to restrict tgraw fishing effort.  Special
requirements are sometimes placed on the desigrequigpment carried by replacement
boats for environmental or Occupational Health Satety (OH&S) reasons (e.g. for boats
fishing in waters off sub-Antarctic islands).

Description of boat replacement restrictions:Limits on the size and fishing capacity of
replacement boats are found in many limited enskiefries, as the benefits of limiting

entry can soon be lost if increased boat size t®sal increased fishing effort. Boat

replacement restrictions may set a maximum boa& sizmay require that a boat be no
larger than the one it replaces. Boat replacemesitictions are usually imposed through
the provisions of a management plan or, where tiser® formal plan, by administrative

directions relating to the licensing of replacemeusts.

Cost-benefit analysis of boat replacement restriabins: In input-controlled fisheries,
restrictions on boat replacement may produce aipesiost-benefit where the size of the
boat strongly reflects its fishing power. In sudhcumstances, the benefits of limiting
entry or of expensive restructuring programs canrimermined if fishing effort is allowed
to increase through the introduction of larger aepment boats. Whilst restricting boat
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replacement within fisheries does place some limitsefficiency and competition, the
benefits are that fishing effort is restrained ahé sustainability of the resource is
maintained.

In circumstances where a boat replacement restnicsi contemplated, an essential element
of decision-making is a consideration of the satdtlife at sea, OH&S and environmental
aspects of fishing. Only after these consideratibave been taken into account can a
restriction on boat replacement then be contengblate

Boat replacement restrictions, such as those that pmaximum size limits on boats that
may fish and that primarily aim to protect existighers from ‘unfair’ competition, do not
accord with NCP and are not in the public interest.

Where boat replacement restrictions form part wel-structured system of input controls,
and especially where they are based on some fotraddable unit boat replacement, these
restrictions can form an essential part of an imqauitrol system providing positive benefits
to fishers, the community and government.

Alternatives to boat replacement restrictions Unless particular circumstances dictate
otherwise, restrictions on boat replacement are apgropriate in a fishery managed
through individual transferable quotas. In inpontrolled fisheries where other factors,
particularly the quantity of gear used, is the maeterminant of fishing effort it would
usually be more appropriate to regulate the fislieryugh controls on the quantity of gear
permitted and leave decisions on boat size to iddal fishers. Boat replacement
restrictions are considered by the Committee asmglzoy to the safety of life at sea,
OH&S and the environmental aspects of fishing.

Recommendation for Restriction D — boat replacementestrictions

The Committee has found that, subject to due censitbn being placed on the safety of
life at sea, OH&S and the environmental aspecfssbing, Restriction D provides tangible
benefits to the community.

The Committee recommends that the current provisioa within the legislation
allowing restrictions on boat replacement remain.
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RESTRICTION E. Non-transferable fishing rights

Non-transferable fishing rights are a restrictionemtry to a fishery’

BACKGROUND

Restrictions on transferability are usually introdd in a fishery where over-fishing is occurring isr
believed likely to occur. Frequently, they aretially introduced as a temporary measure while aer
permanent management structure is developed anth galéce. This was part of the justification fiie
restrictions on transfer introduced into the South@hark Fishery in the mid-1980s. If fishing tsadevel
believed to be unsustainable, there is a concettrifttransfers are allowed, fishing rights will beld by less
efficient fishers to more efficient fishers, thusirther exacerbating the position in the fishe
Compassionate transfers, usually to close familynbers (or in the case of the death of the rightddrp
are often allowed on a case-by-case basis.

Managers also sometimes seek to use non-trandfgras a minimum-cost way of reducing the sizeag
fishing fleet, i.e. to use natural attrition as aywof reducing fleet size. Such strategies ravedyk,

especially in profitable fisheries. Few fishersllwiillingly sacrifice what is potentially a valuéb
commercial asset in this way. Under-the-countdessaf fishing rights occur, with the new own
masquerading as the employee of the rights holdiensive lobbying seeking transferability occarsl
much effort is spent defending the restriction. niost cases, the transfer of fishing rights is avely

allowed. However, this creates its own problemshes rapid replacement of often semi-retired rig
holders with young, keen newcomers, often with ifiggmt debts to repay, can lead to a surge inirfigh
effort. In the State-managed Victorian AbalonehEiry such impacts were reduced by only allow
transfers on a two-for-one basis. New divers lmbuy two existing licences and surrender one.thin
Commonwealth-managed Southern Shark Fishery, rdnoduestrictions on transfer has been part of
bargaining process associated with the introduaifdi Qs.

There are situations where non-transferable liceiaae been effective in achieving specific godisr

many years, all South Australians were able to nets to fish within State waters. When this prai

ceased, two types of fishing licence were grant&@dClass licences were granted to commercial fislaed
B Class to recreational fishers with a history sing nets. The B class licence attracted a nonginaual
fee, had a maximum life of 10 years and was nomsfegable. A similar approach was taken by Newtl$¢
Wales with commercial fishers operating in freshewén the Murray—Darling River system. As a phasé
measure, these licences were made non-transferathlgranted for the life of the existing holder.

In both the New South Wales and the South Austraistems, the fishing equipment used (boats aad ge

had relatively low value. The loss of the licerttié not therefore impose any significant redundestet
cost on those involved. The greater the redundaset loss the more difficult it is to make ng
transferability effective.

ry.

n_

Non-transferable rights have often been used inefies during exploratory fishing and developmental

phases. The granting of such rights usually inspdieme form of contract, with the rights holderuieed to
undertake a particular fishing program as a comdlitif the grant. In such circumstances it is abergd that
allowing individuals to sell the contract for a dfall gain may weaken the capacity of the manage
enforce contract conditions.

The effectiveness of this type of provision mustwbver, be doubted. Fishing permits for develogaie
fishing have been issued for the Commonwealth-mesh&pral Sea non-tuna fishery for a number of ye
These permits are non-transferable and requirenamaim of 20 days fishing in the fishery each yelstost

>

ars

permit holders undertake only the required minimommber of days fishing needed to retain the per

" In most cases they do not restrict exit, as sisttinfy rights can usually be surrendered. Oneorefs
restricting transfer is often the expectation oéduction in fleet size through surrender or natattaition.
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Several permits have been cancelled because hdldeesnot fished the minimum number of days. N fe
developmental fishing is taking place. At the sdime, others who proclaim a desire to fish in éinea are
prevented from doing so by the non-transferablaneatf the permits.

Non-transferability is sometimes imposed for reasowt related to fisheries management. Permits
authorising fishing in waters around Australia’®sAntarctic territories are non-transferable. Ttumdition
has been requested by conservation interests angl @ ensure that only fishers with an acceptgble
compliance record for fisheries management (incgdénvironmental requirements) are allowed to i’msm

this environmentally sensitive area.

Identification of non-transferable fishing rights: Non-transferable fishing rights are
found in many limited entry fisheries and outputrolled fisheries where individual
guotas cannot be sold. Such a restriction wouldniq@sed either as a provision in a
management plan or as a condition attaching tehénfy concession.

Description of non-transferable fishing rights: Non-transferable fishing rights prohibit
the holder of a fishing right transferring it toodiher person (compassionate transfers are
often allowed, on a case-by-case basis). Nonfeedde fishing rights are usually
introduced in a fishery where over-fishing is thbutp be occurring or in developmental or
exploratory fisheries. They are often a temporargasure while a more permanent
management structure is developed (or until thieefig moves out of its exploratory or
developmental stage). Non-transferable fishindptsgestrict competition but are often
used as a measure to ensure the sustainabilitpakssby assuming that latent effort in the
fishery will remain latent, thus primarily addresgia key legislative objective.

Cost-benefit analysis of non-transferable fishingights: Where used to phase out a type
of fishing operation, non-transferable fishing tghcan facilitate particular policy
objectives. In such an instance it may well prevapositive cost-benefit, as restrictions
on transferability of fishing rights will preveraitent effort becoming active. Where non-
transferability is used as a permanent featureanirdinuing fishery, it is likely to provide a
negative cost-benefit.  With the possible excepid where it is used as a short-term
emergency measure, or to phase out some low capsalfishing activity, making fishing
rights non-transferable would appear to provideatigg cost-benefits to fishers, the
community and government.

Where there is a significant capital investmenbimed and especially where fishing rights
have a potentially significant monetary value, eigree has shown that the action of
making fishing rights non-transferable is not efifex in reducing the number of fishers.
Because the rights have a potential value, fish@tsemain in the fishery or seek ways
around the restriction rather than surrender siarig right.

Alternatives to non-transferable fishing rights: In circumstances where management
uses non-transferable fishing rights to limit effiora particular fishery, alternative controls

may be available to achieve the same goal. Howé&esing provisions for management to

make fishing rights non-transferable is a valudabtd. For example, where used to phase
out some relatively low capital cost fishing op&nat non-transferable fishing rights may

be the preferred method of approach. It is howeuslikely that this type of situation
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would be encountered in any Commonwealth-managéeéiy. In other situations, they are
unlikely to be as effective as more direct waysachieving a fleet restructuring, for
example a buy-back or a compulsory surrender.

Recommendations for Restriction E - non-transferal# fishing rights

The Committee recommends that, when imposed as antporary measure, non-
transferable fishing rights have a net benefit to he community and should be
retained. The Committee also recommends that, whemposing such a restriction, a
sunset clause be required.

RESTRICTION F: Licence splitting

Restrictions on licence splitting restrict competitas they affect the entry
and exit of fishers to and from fisheries.

BACKGROUND

There are a number of separately managed prawrrigshin northern Australia. As well as the
Commonwealth-managed NPF, there are the State-radnaf@stern Australian Shark Bay, Exmouth Gilf,
Nicol Bay and Kimberley prawn fisheries, the Quédand east coast prawn fishery and the jointly madag
Torres Strait prawn fishery. By the early 1980sitied entry arrangements had been imposed in datlese
fisheries and managers were striving to contrahtmreffort and fishing capacity.

Many boats were initially licensed to fish in two more of these fisheries. This licensing represgheir
traditional fishing patterns of moving between &gbs on a seasonal or opportunistic basis. Fianmce,
most NPF boats held licences for the Torres Strait Queensland east coast prawn fisheries.

It was soon recognised that allowing the sale e$¢hlicences separately was undermining other ptteta
restrict the growth of fishing effort in each fisjie As a result, the concept of a ‘package’ ohifig rights
was developed, as was the ‘no licence splittindicgo Although this policy was initially adoptear the
NPF and associated fisheries, the Australian Fistie€ouncil soon extended the policy to all fiskgr
Restrictions on breaking up packages of fishingtegvas seen as essential in an environment whesé|m
fisheries were managed through limited entry armbex fishing capacity was recognised as a majeathr

The attitude towards granting exceptions to thidicgovaried across jurisdictions. Some, like thgse
associated with the NPF, generally allowed exceptiovhere part of the ‘package’ was cancelled| or
surrendered, for example as the result of a buk-baother fleet reduction program. Other jurisidics took
a more rigid approach and would not allow sepanatiopart of a licence package.

This policy presented a ‘Catch 22’ situation whendy part of the package was non-transferable. ‘mbe
licence splitting’ policy meant that the non-tragrsible right could not be retained (or even sureesu)
when the rest of the package was transferred. ‘idwetransferable’ policy then prohibited transtdrthe
non-transferable part of the package.
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Identification of licence splitting: Where a boat has historically worked in several
fisheries on a seasonal or periodic basis it maythe introduction of limited entry, qualify
for access rights to each of these fisheries. willg the separation of this package of
rights onto different boats can add significantly existing problems of excess fishing
capacity. Restrictions on licence splitting areually implemented through licence
conditions where only a single jurisdiction is ihved, or where two or more jurisdictions
are involved through the implementation of an Aaigin Fisheries Council policy
directive.

Description of licence splitting: Because of the way that fisheries management has
evolved, an Australian fisher (Commonwealth andeStaill often hold a licence package.
Such a package consists of licences to more thanfishery. The ‘no licence splitting’
policy was developed to prevent operators selling or more of these permits, and
effectively resulting in a collective increase ishing effort. The constraint on licence
splitting restricts competition, but it also assistanagement in the pursuit of its legislative
objectives.

Cost-benefit analysis of licence splittingWhile the ‘no licence splitting’ policy worked
reasonably well with input controlled fisheries whthe different managers adopted a
pragmatic approach, it clearly was inappropriatefigheries managed by ITQs. Here, the
driving mechanism is the free transfer of quotasunWhere a fisher holds both ITQ and
rights to an input controlled fishery, the ‘no I splitting’ policy cannot work without
imposing restrictions such as minimum quota holginghis is, of course, quite contrary to
the objectives of an ITQ system as it preventsitigach ITQs from generating autonomous
restructuring of the fishing fleet.

With input controlled fisheries, restrictions ondnce splitting can provide a positive cost
benefit to fishers and the community where thera dose relationship between two or
more fisheries managed through input controls. owilhg licence splitting would mean
additional boats, with each boat dedicated to glsifishery. The additional fishing effort
likely to result from these boats could necessitatditional counter-balancing restrictions
(e.g. gear restrictions, closures). The additi@oat of these measures on all fishers would
need to be assessed against the benefit derivitbbg allowed to licence split.

The cost-benefit would therefore vary considerabBpending on the situation in a
particular fishery. The greater the proportiorboéts licensed to fish in multiple fisheries,
the more likely it would be that restrictions onence splitting would provide a positive
cost-benefit in fisheries managed through inputrais

Alternatives to restrictions on licence splitting: As noted above, restrictions on licence
splitting are incompatible with the use of ITQsdéed, were all fisheries managed through
ITQs, such restrictions would be unnecessary. \Wiplut controlled fisheries where boats
hold multiple licences, the absence of such a palen result in a significant growth in
capital investment and fishing capacity. The amidor protecting fish stocks then are to
reduce fleet size through buy-back or surrendevipians, or to impose further restrictions
on catching capacity by such measures as morgeahtimgear controls or seasonal closures.
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Recommendation for Restriction F — licence splittig

The Committee concluded that, while the licencétspy policy is undoubtedly anti-
competitive, it is in most cases preferable toahernatives of the expansion of the fleet,
which may later require extensive fleet reductiomgoams or by imposing even greater
inefficiencies on fishers.

The Committee recommends that the current provisioa within the legislation
allowing restrictions on licence splitting remain.

RESTRICTION G: Use of area closures in fisheries

Area closures are a restriction on competitionhey trestrict the area from
which fisheries resources can be harvested.

BACKGROUND

Area closures in the Northern Prawn Fishery
In the 1970s, the importance of inshore habitajsitenile tiger prawns was confirmed. With theistssice
of fishers, these areas were identified and pregrely permanently closed to fishing. Other impott

habitat areas were identified where concentratmfnsmall prawns were found seasonally, and these ye

made the subject of seasonal closures. Among thasen area in the southern Gulf of Carpentaaawtas

closed at the beginning of each year when monsaaias flushed juvenile banana prawns out of cogsta

rivers. These small prawns attracted a very lowepr CSIRO scientists made calculations that odount
of growth rates, natural mortality and prices ttedmine the opening date, which would produce igbédst
total value of catch. There is a commercial advg@tin delaying fishing until prawns reach an optimsize.

Other types of area closures
In the NPF, permanent and seasonal area closures iteen used primarily for fisheries managem
purposes. Elsewhere, such closures have beerfarsad/ariety of purposes less directly relatedigberies
management. For example, permanent closures fislalhg, or to particular types of fishing, ardesf used
for more general conservation purposes, such asirelof areas within marine parks or marine reservéne
closure to mesh netting of certain areas alonglireensland east coast to protect dugong is anexaenple.

Closures are also used to reduce disputes betwHeredt classes of fishers. Weekend closuresefhiore
waters to commercial fishing are frequently usedninimise conflict between commercial and recresilg
fishers. Closures may also be used for purpostsetated to fisheries management or conservatigar
example, certain reef areas along the Arnhem Laadtcare closed to fishing as a health measureibead
the high incidence of the bio-toxin ciguatera. @thareas, such as polluted harbours, may be
permanently or periodically closed to fishing. Asemay also be closed to fishing as a safety measitrere
are for example no-fishing zones around each oB#ss Strait oilrigs.

ent

also

Identification of area closures:An area closure refers to prohibition of a patfactype of
fishing gear within a defined area, either on anzerent basis or for a defined period
time. Area closures are usually imposed by theingasf a regulation or as a provision
a management plan.
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Description of area closuresArea closures may be introduced for several reasanh as
restricting fishing effort, habitat preservatiotgck and bycatch conservation, avoidance of
conflict between different fishing sectors, or faalth or safety reasons. Area closures can
be seen as a restriction on competition becauselithé the areas from which a marine
resource may be accessed. Area closures are aotyipput control that contribute to
ensuring the long-term sustainability of marineotgses. However, they generally do not
discriminate between commercial users and have ilittpact on competition.

Cost-benefit analysis of area closuresWhere closures are imposed for non-fisheries
related purposes (e.g. environmental, health, waféthas to be assumed that a judgement
has been made that the benefit to the communiguoh a restriction exceeds the cost to
fishers. Where a closure is imposed for fishemasmagement purposes, it is useful to pose
the question whether the closure would be impos#tkifishery was ‘owned’ by a single
entity. If the benefit exceeded the cost then reasonable to expect that the closure would
be retained. Seagrass bed closures and banana gi@sures in the NPF would both pass
this test. The mid-year closure, designed to istdtital fishing effort, would not. A more
rational approach to this problem would be for tvner’ to reduce fleet size to allow
year-round operation. In Commonwealth fisheridseme access is multiple, the benefits of
area closures outweigh any associated costs.

Closures that provide protection to fish at somgcat part of their life cycle or protect
some sensitive part of the environment are likalyptovide a positive cost-benefit to
fishers, fish consumers and the wider communitys Type of positive cost-benefit may be
provided by closures, even in fisheries manageautir ITQs. Where closures are used to
restrict fishing effort, they impose a direct cost fishers. This cost may, however, be
offset by the wider public benefit achieved throubh greater protection provided to fish
stocks.

Alternatives to closed areasWhere area closures are used to achieve some stoeriés
management objective or where they provide a pesaost/benefit to fishers, they usually
represent the most appropriate measure in thattsitu Where area closures are used as a
method of restricting total fishing effort, theypresent restrictions on efficiency. Unless
required for ecological reasons, measures thatedgtaddress the problem of fleet size are
to be preferred as a long-term approach. The athigr approach would be other measures
that restrict efficiency, such as gear restrictionhe preferred form of ‘regulated
inefficiency’ will depend on the circumstances ipaticular fishery.

Recommendation for Restriction G — area closures ifisheries

The Committee has found that the benefits of #striction, to the community as a whole,
outweigh the costs, due to the ability for areawtes to restrict fishing effort and achieve
non-fisheries related purposes (e.g. environmehnéglth, safety).

The Committee recommends that the provisions withirthe legislation allowing area
closures remain.
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RESTRICTION H: Gear restrictions

Gear restrictions are a restriction on competitsnthey limit efficiency in
harvesting resourc&s

BACKGROUND

Gear restrictions have a long history of use ihdites management. Long before the over-fishingtadks
became a major concern, restrictions on the sizaesh that could be used in fishing nets were tufeaf
many fisheries. Mesh size can influence the simbspecies of fish taken. If fishers are forcedide large
sized mesh then the chance of small fish escapirmgigh the net are increased. This has clear peatgm
advantages. It can also directly assist fishenetycing the amount of sorting required.

When considering gear restrictions, it is usefulligiinguish between active and passive fishing.g@assive
gear, like a trap or baited longline hook, is pthae the water and it is the action of the fisheimering the
trap or taking the bait that leads to its capt\vgh passive gear (e.g. mesh nets) small fish ble ta swim
through the net while larger fish become entrappAdtive gear (for example a trawl net) is usegtosue
and capture the fish. Active gear nets surrouedith and all fish too large to pass through the/knet are
retained.

Apart from mesh size, gear restrictions were itjtiased as a way of reducing fishing effort by uethg
fishing efficiency. Restricting a fisher who harkyously used 1,000 long-line hooks to 500 hooleant
that while the quantity of fish caught was sigrafitly reduced, the fisher’s costs did not changatty.

Gear restrictions are most effective when imposedpassive fishing gear. Passive fishing gear hsu

comprises discrete units (for example a rock lobpt# or a panel of mesh netting). While fisheas ¢

increase the catching capacity of such gear byimgat more accurately, there are limits to whitle tgear
can be modified to increase its catching capachgtive fishing gear is, however, more easily matifor
fishing practice more easily changed so as to meedhbe impact of such restrictions. Active gearsdnet
usually come in discrete units. For example, paeseers set only a single net while trawlers usmfone to
four nets. In fisheries using active fishing geastrictions must be on gear size rather tharhemtmber of]
units of gear. However, the impact of limits on s&te in trawl fisheries can be reduced by, forneple,
changing trawl designs so that the net followsdrttontours more closely or so that nets can bedoat a
faster speed.

Gear restrictions have been used as the basisdst imput controlled fisheries. Some of these Hasen
quite successful. For example, a restriction a iimber of pots each rock lobster fisher may e
provided 30 years of resource stability and reaslenprofitability. In these State-managed fish&ripot
restrictions were introduced only after stocks wiedby exploited and there was already substargialess
fishing capacity.

A better balance between fishing capacity and séwellability may have been achieved by allowing fiee
transfer of pot entitlements between fishers andnbyosing periodic ‘across the board’ surrendersag
proportion of pots. Trading in pots and the votugitwithdrawal of some boats from the fishery couder
time, produce a more economically efficient outcome

Such an approach has, however, been generally egfmysgovernments and industry. Fishers in a {aiog
fishery are not inclined to support a proposal Wwhiwhile it may offer prospects of higher profits the
future, is likely to involve greater costs in tHeost term through having to buy additional pot gethents to

compensate for those surrendered. Governments fetveupported such proposals because their pri

al

—h

ary

focus is resource conservation. In addition, sgoeernments appear to have had a concern thaet|fle

18 Gear restrictions may also restrict trade in ‘geits’.
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restructuring would increase what were already Vegh levels of profits (resource rents) and migéerate
public resentment.

Identification of gear restrictions: Gear restrictions refer to limitations placed dtexr
the size of fishing gear used or the number of gedts that may be used in a particular
fishery. All boats may be subject to identical geastrictions, or the quantity of gear
allowed may vary according to boat size or histarge. Gear restrictions are usually
implemented through a management plan, supplemdmedonditions attached to the
fishing concession.

Description of gear restrictions: Gear restrictions in a fishery limit operatorsthe type
and size of gear that they can use to harvestdabeurce. Gear restrictions may be a
limited number of traps or a restriction on the émsions of trawling gear. Gear
restrictions limit competition as they prevent ggers from harvesting the resource in the
most efficient way they can. However, gear reitns are necessary to avoid excessive
effort in a fishery and to allow objectives to hergued. It should be noted that tradeable
gear units are considered one of the most effialgmit controls. In the NPF, tradeable
gear units have been recently implemented as act®i® input control management tool.
Tradeable gear units have a number of advantageisusto output controlled fisheries.

Cost-benefit analysis of gear restrictions:Gear restrictions can be successfully used,
either by themselves or in combination with othgput controls, to protect fish stocks.
This in itself can be considered as a communityebenlt also ensures a continued supply
of fish, which benefits fishers, fish processord #ime fish buying public. These benefits
are, however, achieved only through the impositboperational inefficiencies on fishers
and contribute directly to the dissipation of raseurents. The level of resource rent
dissipation can be reduced by using gear restnistim combination with other input
controls, particularly restrictions on boat numbers

In fisheries unsuited to management through ITQs,creation of a management structure
based on some form of tradeable gear unit can beffaative management structure that
protects fish stocks and minimises resource ressightion. Such a system provides
positive cost-benefits to all parties.

It should also be recognised that some gear réstr&c can also provide positive cost-
benefits, even in fisheries managed through ITQwluded in this would be minimum
mesh sizes in fishing nets and escape gaps ingpdtsraps designed to allow small fish to
escape and such things as turtle exclusion deincegawl nets that allow vulnerable, non-
target species to escape.

Alternatives to gear restrictions: Although gear restrictions restrict economic e#incy
they can, if sensibly used and where coupled wéét freduction strategies (e.g. buy-back
or surrenders), offer a basis for a comparativéfigient input control management system
provided some form of gear unit can be establidmetthat these units are fully tradeable.
Tradeable gear units, such as those being usdteiNPF, are probably the most efficient
of all input controls.
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Apart from strategies to reduce fleet size thathmnitheoretically remove the need for
restrictions on fishing operations, the main akliire to gear restrictions would be
seasonal closures designed to achieve the desuedtion in total fishing effort.

Recommendation for Restriction H — gear restrictios

The Committee has found that the benefits of thssriction, to the community as a whole,
outweigh the costs.

The Committee recommends that the provisions withirthe legislation allowing gear
restrictions remain.
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6. RECREATIONAL FISHING

This category of fishing may be described as figlimat is not for a commercial purpose,
i.e. where the fish are not sold, traded or badtere

6.1 Management of recreational fisheries

The Fisheries Management Act 19%9bes not extend to recreational fishing, othentha
where such fishing is prohibited or regulated urei@tan of management. In the absence
of Commonwealth legislation, State and Northernriiay laws apply to recreational
fishing in waters adjacent to that State or TeryitoThe thrust of managing recreational
fishing is directed at setting a maximum catch ifatividual fishers and size limits for
specific species. The restrictions imposed maimlve bag limits. These catch limits,
which vary according to the species of fish caugtay be seen as restricting competition.

However, the restrictions are in place to ensueestistainability of the fisheries resources
by encouraging responsible fishing behaviour ammueational fishers. The various
species size limits are consistent with the sizgrictions placed on commercial fisheries
and are necessary to ensure that recruitment pd&es at an acceptable rate.

Under some State legislation, a recreational fgHinence is required to access some
fisheries. These licences are issued to recredtitshers who choose to apply and there
are no restrictions on the total number of licenttet may be issued. Such controls
generally do not include the time at which reciwadl fishers can access a fishery, nor
fixed overall recreational quotas for particulaesies in particular fisheries.

There are extremely competent recreational fishetsthe Committee is of the view that,
by very definition, a fisher is either a recrea#ibrfisher or a commercial fisher.
Recreational fishers are, under no circumstancesnigied to sell their catch whereas
commercial fishing operators sell their catch. Twmmmittee considers that the impact of
restrictions in relation to recreational fishersnaanly be analysed in relation to that
particular group and cannot be examined as acgstrion competition in comparison with
commercial fishers.

The restrictions imposed on recreational fishehige very little impact on competition, as
everybody in the community is entitled to be a eational fisher. All restrictions on
recreational fisheries are designed to ensurerassfpossible that fishing practices result in
the sustainability of the fish resource. Thesérict®ns are not selectively imposed, but
rather apply to anybody who wishes to access fireffies as a recreational fisher.

6.2 Recreational fishing in Australia
Recreational fishing is one of the major outdootivéees enjoyed by Australians.

Participation is believed to spread across a wrdaege of age groups and sociological
groups (e.g. employment status, income) than malsérorecreational and sporting
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activities. By regulation, recreational fishing thn@ds include traps and nets, although
hook and line is the most common.

Recreational fishers enjoy a wide variety of haligpes from which to fish. They include
freshwater rivers, lakes and streams, estuarieghies, headlands and deep-sea waters.

A 1999 report to the Department of Agriculture, Heges, and Forestry by Dominion
Consulting Pty Ltd, entitledA National Review of the Recreational Fishing Secto
indicated that in 1999 it was estimated that apipnately four million recreational fishers
would fish for a total of 50 million days. The sameport suggested that in 1998 the
amount spent on recreational fishing nationally wasservatively estimated to be $2.926
billion, of which 20 per cent was direct expenditijrods, reels, tackle, club membership),
almost 50 per cent was indirect expenditure (trasetommodation, boat fuel, hire and
other costs) and 30 per cent was capital expemrdihoat purchase, maintenance, insurance
and registration). The report stated that theonati estimate of recreational fishing
expenditure could range from $1.8 billion to $4ilidn, depending on assumptions and
the apportioning of indirect and capital expenditur

There are indications that recreational fishindAirstralia has more participants now than
ever and will continue to increase in popularity.

The Committee acknowledges the issue of resouroeation whereby, as resources
become fully utilised, there may be disputes overeas to limited resources between
recreational and commercial sectors.

As the FMA does not specifically manage recreatifishing, this is not considered further
in this review.
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7. OTHER ISSUES RELEVANT TO COMPETITION IN
THE FISHING INDUSTRY

The terms of reference for this review have thrayma range of different matters relevant
to NCP and to the functions of the legislation undeview. These have been briefly

discussed below. Because these are generally mtiraiive matters necessary to

effectively manage the resource on behalf of thdewcommunity, the Committee has not
deemed it necessary to address each in detailhamrithe Committee seen the need to
consider the cost-benefit analysis of and the radiéres to each matter. As such, a brief
explanation of each has been provided. The onéyadrthese matters with contemporary
relevance is allocation of fishing rights througlcion, tender or ballbt

7.1 Auction, tender or ballot for allocation of fidhing rights

Auction, tender and ballot are methods that maydael to allocate fishing rights in a
fishery. They are not themselves fisheries managémeasures. Once the allocation of
fishing rights has taken place, it is still necegta manage the fishery through some form
of input or output control.

Most Commonwealth fisheries are well establishled holders of fishing rights have been
recognised and, in most cases, the fishing righwe lacquired a considerable value. In
most fisheries, changes to these rights occurwhbn the management system itself
changes (e.g. when input controls are replaced @g). In such cases it is a matter of
allocating the new form of fishing right among eiig rights holders in as equitable as
possible a manner. Auction, tender or ballot wadttlom, if ever, be used in such a
situation. The most likely use of auction, tendeballot as an allocation measure would
be in the case of a new fishery.

RESTRICTION I: Auction, tender or ballot for alloca tion of fishing rights

Auction, tender or ballot for allocation of fishimgghts are a restriction on
competition as they limit the range of approachgsvhich fishing rights are
allocated.

BACKGROUND

Some fishers have expressed concern as to thesfmawiin the FMA that allow statutory fishing righto be
allocated by auction, tender or ballot where predidor in a plan of management. The basis fordbiscern
is the fear that this mechanism could be usedaloEte rights in an established fishery.

The stated purpose for introducing these provisiwas to provide an economically efficient and 1&gg
defensible method of allocating rights in a nevhédig at the time of its establishment. The usausfion,
tender or ballot allows either chance (in the a#sz ballot) or the market (in the case of auctiomender) to
determine those who are allocated rights and thwedfail gain which accompanies these rights in a new
fishery. rw

19 This has been addressed in detail in section 7.1.
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Each of these methods of allocation is well acaéptehe community and removes any concern asas ini
the allocation process. They also allow bettetrobrover the quantum of rights granted than docations
based on a set of criteria being met. The useici@n or tender also removes any concern as ftgichdls
receiving a windfall gain from the allocation ofgerential rights to a community owned resource atavs
resource access to those who value it most.

Concerns that this process could be used to reafiaights to an established fishery are unfoundédl the
time the legislation was passed, the then Minigtafe assurances that these measures would noeddaus
this purpose. AFMA has also adopted this politjore importantly, the FMA provides that these measy
can only be used where provided for in a plan ofagagment. This means that they would have to aags
extensive test of public scrutiny and Ministeriateptance, and be subject to disallowance by eitbese of
Parliament.

Outside of input and output controls, allocationdogtion, tender or ballot is the only restricttbat warrants
analysis from a NCP perspective.

Identification of auction, tender or ballot: The auction, tender or ballot provisions allow
rights to a fishery to be allocated according ® ¢bmmercial value placed on those rights
by different individuals (in the case of an auctmmtender) or according to chance (in the
case of a ballot). These allocation mechanismsoody be used when provided for in a

plan of management. Depending on the provisiortBérplan, participation in an auction,

tender or ballot could be open to all members ef cdbmmunity or could be restricted to

those who meet specified criteria.

Description of auction, tender or ballot: The plan of management for a fishery will
identify the process to be used for allocatingifighconcessions. It will also identify any
criteria to be satisfied for eligibility to partgate in auction, tender or ballot.

Cost-benefit analysis of auction, tender or ballotThe free market is the most commonly
used mechanism for distributing goods and servinethe community. It is widely
regarded as the most efficient mechanism availalbli.is accepted that governments must
regulate participation in fisheries then it is @@&ble to expect that governments will,
where appropriate, use the most efficient methodilave to allocate access rights.
Viewed in this light, auction, tender or ballot che seen to provide a more open,
transparent allocation mechanism providing muclatgrecost-benefit to the community
than other, more subjective, methods. In this esetise Committee has found that
allocation of newly discovered fish resources bygtiam, tender or ballot can be of net
benefit to the community as a whole.

Used in combination with criteria to determine apation, auction, tender or ballot can
provide a better balance between fishing capaaityfesh availability.

It should be noted that with auction or tender,dbmxmunity would also receive a payment
from those granted preferential rights to the comityeowned resource.
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Alternatives to auction, tender or ballot: The use of criteria to determine who is granted
access to a new fishery is the only alternativauction, tender or ballot. Access criteria
tend to be subjective (e.g. level of investmentaich history) and open to legal challenge.
Level of investment and catch history are the ppiaiccriteria approaches used by fisheries
administrations to demonstrate a commitment teleefiy. Both suffer from subjectivity in
that individual circumstances (e.g. health, pgwaition in diversified fishing operations and
a conservation ethic) can reduce the level of agpaand demonstrable commitment to a
fishery. Several legal challenges to allocatiogseobon these criteria have eventuated with
the result that original allocation decisions h&reen overturned. Assessment against the
level of investment rewards those best placed tesn heavily in a fishery without
consideration being given to the prudence of sagkdtments. Assessments against catch
history favour those that have fished most heawiljrout consideration being given to the
sustainability of such activities. Further, in rgamstances there has been a prior
expectation of diversification of an individual'shing operations, which is not taken into
consideration as having a countervailing effectl@ncatch history for a certain fishery or
species.

Accordingly, while the Committee recognises that fidwcility for auction, tender or ballot is
a restriction on entry to a fishery, it considdrattalternatives could be far more restricting.

Recognising the concerns of the fishing industrgrate use of auction, tender or ballot as
an allocation tool for established fisheries (fisheries where some form of established
rights already exist), the Committee acknowleddes use of this facility needs to be
considered on a case-by-case basis and that tiisyfAas primary utility in respect of the
establishment of new or exploratory fisheries.

Recommendation for Restriction | — auction, tendeior ballot for allocation of fishing
rights

The Committee has found that the benefits of #striction, to the community as a whole,
outweigh the costs.

The Committee recommends that the provisions withirthe legislation allowing for
auction, tender or ballot remain.

7.2 Paper work and cost recovery

Paperwork

Fishing logbooks represent the most significandbaorof paper work imposed on fishers
and in most fisheries the amount of paper work Ivea is not great.
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Under a logbook system, fishers are required tpgreea monthly return indicating daily
fishing activity during the preceding month. Tihegurn would include the days on which
fishing took place, the level of fishing undertakeng. hours fished, trawl shots), fishing
location and catch taken. These data are usedrasearch input to assist scientists in
assessing the stock status of the target and mgettspecies, level of by-catch and effort
expended by fishers. In fisheries where ITQ areamgnts are being considered, the
logbook data provide information of the past higtof an operator in a fishery, and often
these data are used in the allocation proces®imthlementation phase for such fisheries.
The logbook data supply provisions imposed on dutpuatrolled fisheries are more
extensive than for input-controlled fisheries, agse data contribute to the ‘chain of
custody’ monitoring of catch and landing of fishaagst the ITQ held by the operator. In
such fisheries, an individual fisher can obtain iammediate and possibly significant
monetary advantage by understating actual catcbcurate and verifiable records of all
guota species caught are therefore essentiahstarices where legal action is taken against
fishers for quota offences, the returns submittethkbm become important evidence.

The logbook for each fishery is typically designed consultation between fishers,
managers and researchers through the Managemergofgdommittee (MAC) process.
From a fisher’s perspective, the aim is to haveghdok that is easy to complete, simple to
follow and which contains information in a form f@ideto the fisher in their business.
From a researcher’'s and a manager’s perspectiyeo@ logbook system provides a cheap
source of essential data that would otherwise béipitively expensive to obtain. Many
fishers will not, however, provide accurate logbookKormation unless they have
confidence in the managers and researchers andsuthley appreciate how essential this
information is to sound decision-making.

An annual fishing permit issued by AFMA authoridishing in a particular fishery. The
legislation allows permits to be issued for upite fyears. Fishers are also required to pay
an annual cost recovery and research levy. In sfisheries this is collected in two
instalments. Fishers who seek changes to thdimfisconcessions (e.g. transfers) must
also make application to AFMA. No licences or otlethorisations are required for
Australian skippers and crews under Commonweatfislktion.

Buyers of fish taken from some Commonwealth-mandgguatries are required to hold a
fish receiver permit. These permit holders areuiregl to provide returns detailing their
purchases of fish from those operating in thatdigh Fish receiver permits are required to
be held by all those receiving fish from fisheriemnaged through ITQs. They are
designed to provide supporting documentation (ithafi custody’) as to the quantity and
species of fish landed as reported by fishers éir tAndings returns. For fish taken from
some fisheries not managed through ITQs, buyerslacerequired to hold a fish receiver
permit and to provide returns on fish purchasethffishers operating in that fishery. This
is to assist in verifying catch information provitie logbooks.

Fish receiver permits are not regulatory instrureestthere are no restrictions on who may
hold them or on the number that may be issued. cdment of the documentation is
developed in consultation with the industry in agrde minimise unnecessary Ccosts,
duplication and the burden of reporting.
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Cost Recovery

Since the mid-1980s, the Commonwealth Governmentpgplied a cost recovery policy to
Commonwealth-managed fisheries. The justificatarthis policy is that as fishers are the
main beneficiaries of fisheries management, thegulsh meet the major portion of
management costs. Following an enquiry into ther@miate level of cost recovery, the
Industry Commission recommended that commercibefis should pay 100 per cent of the
costs directly attributable to fisheries managen(€ott Recovery for Managing Fisherjies
Report No 17, AGPS, Canberra, 1992). The ProdtgtiCommission has recently
undertaken a further review of cost recovery amdGovernment’s response to that inquiry
may impact on future cost recovery practices in @omwealth-managed fisheries
generally.

AFMA recovers management costs from each fisheryhenbasis of an annual budget
developed for that fishery. This budget is thehject to scrutiny by the MAC for that
fishery, which will then make a recommendationite AFMA Board. As well as keeping
pressure on AFMA and individual fisheries managerscontinually seek more cost-
effective ways of service delivery, this approads lalso had a major impact on the way
fishers view fisheries management. PreviousIyeiiges management had been a free good
and the natural tendency was for fishers to saggshisuch as surveillance, as something
the government had a responsibility to provide eyrtid not give any consideration to the
cost of providing the service or of ways in whittoge costs might be reduced. Further,
most fishers gave little thought to the objectieésnanagement. Like ‘death and taxes’,
they regarded it as inevitable and something tloeydcdo little about. These days, fishers
contribute to ensuring cost-effective measuresphatide real benefits to operators.

The individual fisher's share of management costsollected through levies paid under
the Fisheries Levy Act 1991The individual's share of the access rights Hetda fishery
determines the levy amount. The fishing industigostribution to the Fishing Industry
Research and Development Corporation is also tetlegs part of the ledy

The AFMA Board, on the recommendation of the ret¢\MAC, determines the timing of
the levy collection for each fishery and whether bbvy is collected in instalments. The
timing of levy collections usually reflects expatiacome flows in the fishery.

Cost—benefit analysis:

Paperwork- Logbooks supplied by fishers provide vital datathe biological position in
the fishery at a fraction of the cost of alternatimethods of collection. Through MAC
consultative processes, an adaptive managementagbpis taken to ensure the efficiency
of logbook design and data collection obligations.

% n the NPF, each fisher’s contribution to the almepayment of commercial borrowings used to filred
buy back in that fishery was also collected via tbvy.
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While the data supply provisions imposed on ITQ agad fisheries are much more
stringent, the Committee considers that this isem$@ as such output-management
systems require accurate monitoring of catchesteffective. Catch-monitoring systems
and systems to monitor the purchase of fish byivecg in ITQ managed fisheries must
also be legally enforceable to prevent individusthérs from breaching the restrictions thus
imposing additional costs on other fishers andgdr@eral community.

In fisheries not managed through ITQs, logbooksrasgnt the main data obligation
imposed on fishers. The fish receiver recorddifat verification of catch by an operator
and provide a rapid assessment of the extentyjf@mmisuse of ITQ.

The Committee considers that logbooks are alsonpoitant research input in that the data
can provide researchers with a picture of whataggplening across a fishery. Researchers
can then link these data with their more detailealiss of specific elements to provide
advice to fisheries managers. Managers also g®b&k data more directly to monitor
trends in a fishery. Data from logbooks are alemetimes used to make allocation
decisions when changes in management occur. FuttieeCommittee is of the view that
the existing level of documentation associated Witmmonwealth fisheries is adequate,
and not excessive. Consultative processes ensafréddcumentation required by fishers is
kept to a minimum.

Cost Recovery The cost recovery levy provides a direct bertefthe community in that it
removes the cost of fisheries management fromatkgeatyer. While cost recovery imposes
a direct cost on fishers, there are several intlivenefits that accrue to fishers, government
and the wider community. Among these are more-effigtient fisheries management and
a greater involvement and interest by fishers shdries management. Once they had to
pay for it, fishers had a real incentive to seekhaggment cost-effective measures that
provided them with real benefits.

Therefore, cost recovery has not only reduced th&t to tax payers but also placed
continual pressure on AFMA to provide more efficieservices. It has given fishers a
much more positive attitude to fisheries manageméritere is also evidence to suggest
that it has also reduced the incidence of offelaceshas given fishers a much greater sense
of ownership and commitment to the management isyste

Alternatives:

Paperwork- The principal alternative to the present logbsgktem would be to undertake
direct collection of data in the field. Direct t=aition of data would involve the use of
dedicated vessels to undertake at- sea monitofifighostocks. Based on research surveys
for new fisheries resources, the estimated coss®céged with this alternative are
comparatively significantly higher than the cost administering a logbook program.
Accordingly, the level of data collection activityould likely be significantly less than
would occur in a fishery. For a similar input, ttesults of direct collection of data would
be manifested in a much-reduced data set. Suamales data set would greatly increase
the risk of poor decision-making and consequenisils to the long-term sustainability of
fish stocks.
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The effectiveness of an ITQ management system dispam an effective catch monitoring
system and the capacity to enforce compliance gquthtas. The alternative to collection of
data by fish receivers would be to either placeicdd government or third party
inspectors on board fishing vessels and in fisleivee facilities to independently monitor
the ‘chain of custody’. Such approaches are a ategy from moves in recent decades to
self-auditing paradigms, which are widely regarbgdndustry sectors as providing greater
flexibility and efficiency to operators and effechess to government.

Cost recovery- The question of cost recovery is one of govemtnpmolicy rather than
fisheries management and, as indicated abovepdiisy is subject to review from time to
time. The clear alternative to this ‘user paygm@ach is for taxpayer funding of fisheries
management. This would represent a cost savindidbers but a cost to the wider
community. As fisheries management costs are iaduonly because a fishery exists, the
alternative approach would represent a subsidy tresmcommunity to the fishing industry.

Experience has shown that cost recovery does nime simply transfer the cost of

management from the community to fishers. It hdigisers focus on ways of reducing
these costs and of achieving more effective figlsermanagement outcomes. The
alternative of community-funded fisheries managetmeay result in reducing fishers’

commitment to effective, cost-efficient fisherieamagement.

7.3 Cross sectional allocation issues

Because fishers are directly affected by managendectsions, particularly as such

decisions usually mean restricting what fishers rday it is essential for fishers to be

involved in the decision making process. Such resaltative process allows managers to
explain why action is required and it also allowshérs to provide feedback on both the
feasibility and likely impact of different managemi@ptions under consideration.

Such consultations inevitably result in the airofggrievances between different groups of
fishers. The most usual basis for such groupisg®ig’ versus ‘small’, although on
occasions it may also be regional. Such confbictsld arise between operators of small
boats and operators of bigger boats and/or owneratgrs versus fleet operators. The
usual argument is that because bigger boats drdfeators exert more fishing effort, they
should be held primarily responsible for whatever wrong in the fishery. As a
consequence, the major part of any restrictionsosag should be borne by the big boat/
fleet sector.

Operators of smaller boats also tend to argueefstrictions that ‘put all boats on an equal
footing’ (e.g. uniform gear restrictions). Such approach is quite inequitable as it
disadvantages larger boats much more than it doed#les ones. In addition, it could be

argued that larger boat and fleet operators hawe rmice in industry consultation forums.

Conversely, these larger operators could argueathtitey are taking a higher proportion of
the catch, they should have a louder voice.
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The fact of the matter is that all operators, gl mall, would have contributed to the

status of the fishery. Each would have made pagtstment decisions based on the rules
that applied at the time and the particular finah@ircumstances and expectations of
individuals involved. It would be unfair and ine@ble to single out one sector and require
it to carry a disproportionate share of the cossoaiated with any imposed reduced fishing
effort.

In making decisions, fisheries managers need takbdewn industry divisions and obtain
support for measures that are equitable and efecti

Cross-sectional allocation issues also include tthasferability of quota for particular
species between different fisheries. In orderctoss-fishery transferability to be allowed,
all fisheries concerned must have quota managemeplace for the species in question.
This is an issue that is being addressed in thedaottion of ITQs in Commonwealth
fisheries, and also for cross-jurisdictional fisasr(e.g. those that straddle Commonwealth
and State waters). Any restrictions that do imped@pen and free cross-sectoral trading
in quotas should be based on sound fisheries maradelecisions.

7.4 Foreign fishing

From 1979, Australia had, under the United Nati@uivention on the Law of the Sea,
control over foreign fishing within the 200 nauticaile AFZ. Immediately following this
there was considerable interest in fishing in ti& Ay several nations. This interest was
not, however, a reflection of existing fishing atti but rather because, following the UN
Convention, most coastal states declared 200 r@umite Fishing Zones. This left distant
water fleets from many nations with nowhere to gu anduced many to undertake
exploratory fishing in the AFZ.

These ventures proved unsuccessful and, as the r@dendant distant-water fleets were
progressively scrapped, interest in the AFZ wandgkre is currently no licensed foreign
fishing activity within the AFZ as there are no kwounder-utilised stocks that could be
accessed by foreign fishers under the UN Conventidhile there are currently no foreign
fishing boats licensed to fish in the AFZ, thisnist a reflection of restrictions as foreign
companies are permitted to purchase a licencert@siaAustralian fisheries resources.

lllegal, unreported and unregulated foreign fishisiggnown to occur within the waters of
or immediately adjacent to the AFZ and a recentrgia of this is orange roughy fishing
on the South Tasman Rise. This illegal fishing &@sdverse impact on domestic fishers
by impacting on the availability of the resourcdegal, domestic fishers who have paid for
the right to access that resource.

In 1974, a Memorandum of Understanding (MOU) wasldshed between Australia and

Indonesia whereby Indonesians are permitted to liightraditional methods within a
defined area of the AFZ. This defined area is kmas the ‘MOU box’. Australia agreed
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to this MOU in recognition that traditional Indoiess fishers have had a long-term
‘habitual’ association with these Australian watefsaditional fishing in this Agreement is
defined as fishing from a vessel that does not lsaretor. The main species targeted are
beche-de-mer (sea cucumber), shark and trochusen\Wbhing within this ‘MOU box’,
Indonesian fishers must adhere to any environmeaggilations made by Australia.

Similarly, under theTorres Strait Treaty 198%etween Australia and Papua New Guinea,
Papua New Guinean fishers are permitted to fistrdmitional methods within the defined
waters of the Torres Strait. Traditional fishingden this Treatys defined as the taking of
resources of the sea by traditional inhabitants togir own or their dependants’
consumption or for use in the course of other tiawial activities.

7.5 The United Nations Convention on the Law of th&ea

This convention outlines the rights and responsixsl of coastal States with respect to
fisheries. Under the UN Convention, coastal Statasregulate fishing activity within an
exclusive economic zone that extends from 12 to GA8Qtical miles from baselines.
However, under the UN Convention, coastal Statesthe custodians rather than the
owners of the fish resources within this zone. yrhave the responsibility of managing
these resources but also the obligation to allowifm boats access to resources that are
beyond the coastal States’ capacity to harvest. is,Ithowever, the coastal States’
responsibility to determine what these ‘excessdueses might be.

With ‘high-seas’ fish resources beyond the fishaoges of any coastal State, the United
Nations encourages the development of bilateralmaaltilateral arrangements to manage
high seas, straddling or highly migratory resourcéche multilateral (Australia, Japan
Korea and New Zealand) Commission for the Consenvaif Southern Bluefin Tuna and
the bilateral arrangements between Australia and Kealand for the management of the
orange roughy fishery on the South Tasman Risexamples of this.

7.6 United Nations Fish Stocks Agreement

In August 1995, the United Nations Conference aadslling and Highly Migratory Fish
Stocks adopted the UN Fish Stocks Agreefdtemustralia deposited an instrument of
ratification to the UN Fish Stocks Agreement on@&ember 1999 following approval by
the Treaties Committee of the Federal Parliam@uistralia was the twenty-fifth country to
ratify. This Agreement came into effect in Decemb@d1 after 30 countries ratified it.

The Agreement has resulted in the inclusion of abje (2) (c) of the FMA, which was
outlined in Schedule 2 of the Fisheries Legislatimendment Act (No. 1) 1999 and
proclaimed in December 2001

2 Agreement for the Implementation of the Unitediblag Convention on the Law of the Sea of 10
December 1982 relating to the Conservation and gemant of Straddling Fish Stocks and Highly
Migratory Fish Stocks.
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(2) In addition to the objectives mentioned in subsec(ll), or in section 78 of this Act,
the Minister, AFMA and Joint Authorities are to kaegard to the objectives of:

(8) ensuring, through proper conservation and managénmeeasures, that the
living resources of the AFZ are not endangered\mr-@xploitation;

(b) achieving the optimum utilisation of the living oesces of the AFZ; and

(c) ensuring that conservation and management measuithe AFZ and the high
seas implement Australia's obligations under inational agreements that
deal with fish stocks;

but must ensure, as far as practicable, that mezsadopted in pursuit of those
objectives must not be inconsistent with the pregem, conservation and
protection of all species of whales.

Accordingly, all Australian vessels fishing on thegh seas are now required to hold a
fishing concession authorising fishing on the rsglas. This authorisation will normally be
in the form of a fishing permit and operators vii# required to specify in which fishery
they will be working and where fishing will be ciaat out. It will also be necessary for all
high seas operators to have vessel and fishing gagkings consistent with international
systems and, where required for regional managemepbses, to carry observers and/or a
satellite-based vessel monitoring system on bodrdegration of domestic and regional
fisheries management organisation (RFMO) managemiinbe encouraged. Collection
of catch and effort data will be mandatory forlafih seas fishing by vessels from nations
that have ratified the UN Fish Stocks Agreement daich sharing between nations will be
encouraged. Nations that have ratified the Agre¢melh need to cooperate to ensure
compliance with conservation and management measure

7.7 Fish stocks and data collection

Many difficulties associated with fisheries manageimrelate to the basic problem of
obtaining an adequate understanding of fish stodRart of this difficulty relates to the
nature of the resource and part to the cost of iakiag fisheries research.

Fish represent a mobile, living resource that exist a hostile (to humans) three-
dimensional environment. It is virtually impos&bto conduct research using direct
observation. Instead, much of our knowledge iswdréby inference from indirect
information. Besides the direct impacts of fishitfgere are many, usually poorly
understood, natural factors that affect the sizg distribution of fish populations. It is
difficult therefore to determine whether observedrgges in fish populations are the result
of fishing or of some natural phenomena.

As well as problems flowing from the inability toake direct observations, fisheries

research is further hampered by its cost. At sesearch is particularly expensive. As a
result of these different factors there exists adés knowledge of only a few Australian
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species. This means, for example, that when getthCs for most species in the South
East Fishery, the major determinant is the histiewel of catch and effort, primarily from
fishers’ logbooks.

Logbook information, completed by fishers, is aalittcomponent in all fisheries
management. It is relatively cheap to obtain aravides a wide geographic coverage of
what is happening in the fishery. Logbooks do, &esv, vary in quality with the accuracy
of the information often difficult to determine. h& accuracy of logbook information
appears to be highly correlated with the levelrabt and confidence that exists between
fishers and managers and how that informationesl.us

Because of the importance of fisher’s logbookssearch, it needs to be recognised that in
the absence of fishing this source of data is watlable and thus the impact of natural
phenomena on fisheries resources remains relativgkpown. Because of this and the
high cost of using dedicated research vesselsyidgldishing until data on a potential
resource is gathered and evaluated is not a pahciption. Therefore, exploratory fishing
is often permitted with the appropriate conditiamguired to meet the ‘Precautionary
Principle’. The ‘Precautionary Principle’ sets dhat where threats exist of serious or
irreversible environmental damage, a lack of falestific certainty should not be used as a
reason for postponing measures to prevent envirotahéegradation.

7.8 Exploratory fishing

Exploratory fishing needs to be conducted in a radled manner so the problems
associated with excess fishing capacity and ovpto@ation can be avoided. There are
two possible ways of doing this

e granting a limited number of permits
» chartering one or more fishing boats.

Chartering boats is expensive. Exploratory fishthgrters are therefore usually designed
to cover as much area as possible as quickly asiljp@s There is usually little time to
concentrate on specific areas or to trial gear fieadions. While charter fishing may be a
useful first step in determining whether a viali#déry may exist, it is unlikely that charter
fishing would in itself prove either the existerareextent of a viable fishery.

If permits to undertake exploratory fishing arergeal, then a determination must be made
as to the number of such permits, their duratiod ahat, if any, long term rights the
permit holder will receive should the exploratorghing lead to the development of an
ongoing viable fishery. It is preferable that thewatters be determined prior to the
granting of permits so that they do not becomesane at some later date.

In the past, exploratory permits have usually beem-transferable - the justification being

that it is improper for an entity granted such prehtial rights to profit from their sale.
Provided that the conditions attached to such gsrare clearly understood and complied
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with, restricting such transfers appears unnecgssku be effective, knowledge specific to
that fishery also needs to be passed over witpéheit transfer.

7.9 Offshore Constitutional Settlement (OCS)

Under the Australian Constitution, the jurisdictioha State/Territory extends only to the
limit of the three nautical mile territorial se&tate/Territory law is effective beyond this
limit only to the extent that it is not inconsistemth Commonwealth law. Following the
passing of thd=isheries Act 1952State/Territory jurisdiction with respect to coential
fishing effectively ceased at the limit of the tenial sea.

Because most fisheries extended across the talisaa boundary and many extended into
waters off two or more States, fishers had to hoidtiple licences and decision-making
was a complex matter involving two or more politieantities and complementary
legislation.

To allow more rational fisheries management, lagish establishing the OCS was passed
in 1982 and came into effect in 1984. Under theSO@e Commonwealth and a
State/Territory can enter into an arrangement whemgther the State/Territory or the
Commonwealth becomes solely responsible for theagrament of a specified fishery. As
a general rule, under the OCS, that State/Territoapages a fishery located off a single
State/Territory, while the Commonwealth managdslefy that extends into the waters off
two or more States/Territories. Under the OCSsgliction of a State/ Territory can extend
to the outer limit of the AFZ for fisheries manadeyl that State/Territory. For fisheries
managed under Commonwealth law, Commonwealth jatied can extend to the low
water mark. OCS arrangements should minimise digtional overlap and maximise
effective fisheries management. OCS arrangemeatshelp to circumvent many of the
inter-governmental disagreements that complicateagament.

Existing OCS agreements are periodically revieweddétermine whether the current
arrangements represent the most effective divisidisheries management responsibility.

The OCS may not represent the most efficient atredior managing the nation’s fisheries.
Many fishers operate in several fisheries, somglath are managed by a State and others
by the Commonwealth. Such fishers must still holdltiple licences and are subject to
different sets of regulations. Existing OCS aremgnts do, however, represent a major
advance on the previous situation. Unless the Camvealth and the States/Territories are
prepared to legislate to establish a national bimdynanage all marine fisheries, present
OCS arrangements seem to be the best availabtmopti
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7.10 Suspension or cancellation of fishing concesss

Section 38 of the FMA gives AFMA the authority tespend a fishing concession for non-
payment of any fee, levy or charge or while it istigates an offence or pending a court
hearing or following a conviction by a court. Sent39 gives AFMA the power to cancel
a fishing concession for non-payment of any fegy ler charge or following a court
conviction. Such court convictions include onesffshing offences under New Zealand,
Papua New Guinea, State or Territory laws. Sec®i®rof the FMA allows the Court to
cancel or suspend a fishing concession and Setf6énof the FMA allows the Court to
order the forfeiture of fishing gear and/or catch.

Under section 3(1)(e) of the FMA, AFMA is requiréa achieve government targets in
relation to the recovery of its costs. AFMA, irfeett, acts as an agent for the government
in collecting any fee, levy or other charges. THoa-payment of any fee, levy or charge
allows AFMA to suspend or cancel any fishing cost®s on which outstanding monies
have not been paid. The suspension of a fishingession gives AFMA the ability to hold
boats in port while investigations are conducted adleged fishing breaches, and for very
serious offences it gives AFMA an appropriate meddra for meeting its statutory
objectives in relation to fisheries.

The Committee considers that the suspension orettation of fishing concessions is not a
restriction on competition.
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8. SUMMARY

In conducting the National Competition Policy Revieof Commonwealth Fisheries
Legislation, the Committee recognised the diffeemnbetween fisheries and other natural
resources, and identified the difficulties of aliting effective rights to a resource that
cannot be kept within well-defined boundaries. Twnmittee assessed the restrictions of
the legislation in light of the ClE&uidelines for NCP legislation revieywwhich state that
restrictions should be removed unless they aregordw be beneficial. Thegguidelines
also state that a restriction should be removeessnit can be demonstrated that the
benefits of the restriction to the community as lzole@ outweigh the costs, and that the
objectives of the legislation can only be achielgdestricting competition.

In its review, the Committee found that there e public benefit arising from the
restrictions on competition that exist within Cormaealth fisheries legislation. The
Committee also found that there is net public bémefetaining restrictions in
Commonwealth fisheries and that the objectivesiefiégislation can only be achieved by
restricting competition.
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APPENDIX 1

Output Control Case Studies
Southern Bluefin Tuna (SBT) Fishery

1. Background to the SBT fishery

SBT is a highly migratory species, forming a singleck with a single spawning area in
the Indian Ocean in an area south of Java. Asmndigh, SBT are considered to have a
circumpolar distribution between 30° south latitaael 50 ° south latitude.

Only a portion of the global fishery for SBT occuvighin the AFZ. Mature SBT spawn in
the Indian Ocean in an area south of Java. Jwvésh migrate down the west coast of
Australia with one to three year old fish appeaimgurface schools off southwest Western
Australia. These surface schools are charactens$tuvenile SBT with migrating schools
being targeted seasonally off South Australia amathern New South Wales. Juvenile
SBT are mainly taken by purse seine methods intSAuistralian waters and long-line
methods off the east coast of Australia. SBT neatair about 12 years of age and may
reach 40 years of age. Mature fish lead an ocepalagic existence and are targeted using
long-lines. SBT live for at least 20 years reagh200 kg in weight.

The fishery off southern New South Wales and S&uihktralia developed as a seasonal
troll line fishery in the 1930s to supply the deaghg fish canning industry. The pole and
live bait methods were introduced in the 1950s podse seining in the 1970s. The
Japanese long-line fishery targeting mature fishelbgped in the 1950s, supplying high
quality SBT to the valuable Japanassshimimarket. The Japanese catch peaked at 77,500
tonnes in 1961. The Australian catch peaked &M®ltonnes in 1982.

Apart from restrictions on the number of purse sdinats (imposed largely to protect the
smaller pole and live bait sector), the Australssctor of the fishery remained largely
unregulated until the 1980s. This was becausé¢ Aasitralia declared its 200 nautical mile
fishing zone in 1979, restricting Australian boatsuld have been futile (and politically

difficult to justify) when foreign boats were fré@target the same fish in the same area.

Although no restrictions had been imposed on fighidustralian scientists studying the

fishery were expressing concern as to the stagBadf stock. This concern was heightened
by the development in the late 1970s of a fishdfyw\éestern Australia targeting one and

two year old fish. The number of very small fistiken in this fishery was, the scientists
believed, likely to have a severe impact on the s the future breeding stock. This

concern was realised when, in the decade 1973 &3, 18e average size of SBT in the
Australian catch dropped from 11.7 kg to 8.6 kdhe Teteriorating state of SBT stock was
reflected in the failure of schools of juvenilehfito appear off southern New South Wales
from about 1980 onward.

64



2. Individual transferable quotas in the SBT fishey

As part of a trilateral agreement between Austral@pan and New Zealand, Australia
agreed to limit its 1983-84 seasons’ catch to neentban 21,000 tonnes. A competitive
TAC was set to achieve this.

Following further international scientific assessme global TAC of 38,650 tonnes was
recommended for 1984-85 and of this Australia wiscated a national TAC of 14,500
tonnes. This TAC was allocated to fishers as ITiigsed on a formula that allocated 75
per cent of the TAC on catch history and 25 pet oarcapital investment.

The SBT fishery was, in just about all respect®aldfor management through ITQs
because

* it was a single species fishery with a single biregdtock

* it had been the subject of many years of intensasearch so that the knowledge
necessary to set realistic TAC was available

» there were a limited number of market outlets frarich catch information was
readily available. Virtually all SBT was sold tarmeries or was exported.

3. Restructuring of the SBT fishery

Zoning restrictions that had applied in 1983-84 eve¥moved, as it was feared that they
could be an impediment to quota trading (and it arstscipated that the Western Australian
guota, based on small and lower market value fistuld be sold to other areas). The size
limit imposed in 1983-84 was also removed followi@$IRO reports of large scale
dumping of small fish from the catch of mixed ssohools.

The introduction of ITQs in 1984-85 resulted in @ébstantial and almost immediate
restructuring of the fishing fleet. By the endtloé first season, ITQs on all but three of the
26 New South Wales boats and all but 21 of 70 WesAeistralian boats had been sold.
Virtually all this quota was sold to South Austaalibased fishers and even here there was
some consolidation with the number of South Augtratjuota holders dropping from 40 to
30.

Among the factors that combined to force this rap&tructure were

* a reduction in the TAC meant that tuna fishing wadonger viable for some fishers,
while others needed to buy quota to maintain thieiility

» the price difference between small and larger fiidant that quota was generally worth
more to those targeting larger fish

» the continued absence of surface schools from #we Sbuth Wales fishery meant that
there was little point in these fishers retainingia

* many operators fished tuna only on a seasonal basishad other fisheries in which
they could transfer operations.
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4. Industry reaction to the introduction of ITQ arr angements

Many fishers were, at the time, very critical oé tivhole move to ITQ arrangements and
blamed ITQs for the hardship they faced. This wasunfair criticism. With the catch
reductions that had to be imposed, a significa#tfteduction would appear to have been
inevitable. No matter what management structucklde®en used, some hardship could not
be avoided. By having quota to sell, fishers leguhe fishery were provided with some
level of recompense on their departure. This may Inave occurred with other
management approaches.

Since their initial introduction, ITQs have proviiether benefits to SBT fishers. A further
progressive reduction in the Australian TAC from5DD tonnes to 6,250 tonnes by 1988
occurred with minimum disruption. Fishers wereoadble to take advantage of the quota
system to negotiate with the Japanese industrystralian fishers were able to lease quota
to Japanese long-liners for a value far in excésbeoprofit the quota would have yielded
if it had been taken directly. These arrangemalsts provided for transfer of technology
in long-line fishing techniques and handling fighr the sashimimarket. The successful
venture of growing tuna in pens was also the residltjoint Australian/Japanese
collaboration. Without ITQs as a bargaining tothlese developments may not have
occurred.

South East Fishery (SEF)

1. Individual transferable quotas in the SEF

ITQs were introduced for 13 species in the trawtaeof the SEF in 1992. For a number

of reasons, ITQs did not initially have the samecsss as they had in the SBT fishery.

Part of this relates to the differences betweenwhefisheries and part to the process used
for their introduction.

2. The allocation process

Several elements contributed to problems with thial introduction of ITQs. Like the
SBT fishery, this was associated with a significaduction in the TAC (when compared
to historic catch levels) for most species. Like SBT fishery, quota allocation was based
partly on historic catch levels and partly on irntwesnt. However, unlike the SBT fishery,
a rights system, based on tradeable hull and engiitg, already existed in the trawl sector.
The number of units held determined the value giifig rights for each fisher. A quota
allocation formula heavily biased towards catchtdms resulted in a substantial
redistribution of wealth in the SEF. Marketingfish from the trawl sector was much more
diverse than for SBT, with cash sales making upaificant part of the income of many
fishers. Although substantial effort was put in&dch verification, it was difficult to arrive
at an accurate picture of the total catch taken.
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In the lead up period, fishers were provided witfdicative’ quotas, which were estimates
of what their quota allocations might be. In mamstances these proved to be significantly
in excess of the actual quotas and left many fsslisillusioned and antagonistic. In

addition, the allocation formula involved the awgrey of averages and from a

mathematical perspective produced a meaninglesdt.reg/hile in most cases this had a
negligible result on quota allocated to individyals some cases (e.g. orange roughy) it
produced spectacularly biased results. On appeéikbers, the Federal Court struck out
this part of the allocation formula. This furthemdermined the process in the eyes of
fishers. Their resentment was not restricted toméga but extended to the whole concept
of ITQs. Much of this distrust of ITQs has sint@afed to the rest of the fishing industry.

3. ITOs in a multi species fishery

The trawl sector of the SEF is, in a sense, a coation of fisheries each with its own
characteristics. Some species, such as gemfisbrande roughy, are targeted specifically
and catches taken contain few fish of other speciesother areas, especially in-shore
waters, the catch includes a number of differemdtaguand non-quota) species. Trawl
fishing by its very nature will result in a mixedtch. The proportion of individual species
in the catch will vary as species populations wad wane in response to natural forces.
Thus the fisher has limited control over the speonx taken. This makes an ITQ system
based on individual species difficult to implemefor most of the species in the SEF, the
scientific knowledge on which to set realistic aanTGACs is also deficient. Historic catch
levels therefore play a significant role.

The idea behind the introduction of ITQs in the SE&S that trading in individual species
guota would resolve the position where one fishereeds their quota for a species but
where others still hold quota for that species.isTéaves unresolved the question of what
happens where the TAC for one species has been bakevhere a considerable proportion
of the TAC for other species is still available.this circumstance, continued fishing will
certainly mean that the TAC for that species waléxceeded, regardless of whether or not
the landing of over-quota catch is allowed.

Part of the problem appears to lie in what difféemanagers expect from an ITQ system in
a multi-species fishery. One view would be that thain attributes of an ITQ system is its
ability, over time, to remove excess fishing capyaand bring a better balance between that
capacity and an acceptable level of harvestingis View would argue for a simplified
system that covers all species but with some TA@®rEng a number of species. Under
this approach, only species that are taken asntteiches would be subject to individual
species TACs. The alternative view is to see €a&@ as providing individual species
protection. In this instance it is the individd@Cs that become the focus rather than the
fishery as a whole. Given the lack of detailedWlsalge of the population dynamics for
many species, natural variations in population aize practical difficulties of enforcement,
this approach seems somewhat unrealistic.

67



4. High-grading and non-guota species

Two of the major difficulties in a multi-species QTfishery are associated with high-
grading and the treatment of non-quota speciegh-grading can be a problem with ITQs
based on a single species as fishers discard figh avlower market value in order to
maximise the value of their allocated ITQs. Withltirspecies fisheries, this problem is
compounded because fishers will have the incentivdiscard fish for which they have
limited quota or no quota so as to maximise theievalf the quota they hold. Whilst
management attempts to ensure that landed catakhis the TAC, actual catch (including
discarding through high-grading) may, in fact, bexae the TAC.

Although there are 13 species for which TACs hagenbset in the SEF, there are many
other species taken that are not subject to qestaictions. To set individual TACs for all
of these species would be impractical. Nonetheldss leaves open the opportunity for
fishers holding very little quota to enter the Skikh the aim of targeting mainly non-quota
species. The same temptation is there for eskedolisishers as their available quota is
caught. Such practices are likely to increasertbiglence of high-grading and inhibit the
adjustment of the fishing fleet.

5. Fleet restructuring in the SEF

Compared to the rapid restructuring that occurrethe SBT fishery, restructuring in the

SEF has been very slow. Part of the reason fentlas that, until all the appeals and court
challenges to the quota allocation were resolvedmpnent quota transfers (as distinct
from quota leasing) were not allowed. The compiesiof the quota system in the SEF
with 13 separate ITQ units, the lack of familiarity fishers, a level of uncertainty and a
resistance to change were probably also factorgotaQleasing transaction costs involved
with that number of species are much greater thiim & single species. This must be
expected to have an inhibiting impact on ITQ trgdin

However, the truth probably is that the rapid rateadjustment in the SBT fishery was
exceptional, rather than that in the SEF. For e@ama comparatively slow rate of
adjustment was also observed when ITQs were intextlunto New Zealand fisheries.
Unless there is a very large reduction in the TA@fitability in the fishery will not
change greatly. If there is not another fisherwhich the boat can be used, a fisher must
consider not only the money they can obtain froeghle of quota, but also the capital loss
associated with the sale of a fishing boat witHelting rights. In such a circumstance, a
rational fisher will delay selling quota until th®at is at or near the end of its economic
life.
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APPENDIX 2

Input Control Case Study

Northern Prawn Fishery (NPF)

1. Biological structure of the NPF

The NPF comprises two separate components. Thenbgorawn fishery operates mainly
in the southern part of the Gulf of Carpentariahia early months of the year. The tiger
prawn fishery, which extends over most of the GaflfCarpentaria and across northern
Australia, operates in the latter part of the year.

The characteristics of these two fisheries areeqdifferent. Banana prawns spawn in
relatively shallow inshore waters of the Gulf ameit juvenile stages are spent in the
waters of coastal rivers and streams from whicly #ve flushed by monsoonal rains. Once
in the Gulf, they form quite dense aggregationsborls’ during daylight hours. These
aggregations extend throughout the water columuring this stage the prawns grow quite
rapidly.

Banana prawns are targeted using nets with a lpghiong. Aerial spotting is used to assist
in locating schools, particularly in shallower wate Because of their aggregating

behaviour, very large catches can be taken in skoyt periods. The appearance of these
aggregations is, however, difficult to predict ahere is a significant degree of chance
involved in this fishery. The abundance of banpreavns varies greatly from season to

season and appears to be correlated with the tismdgextent of monsoonal rains. Banana
prawns live for one year but can reach sexual ritgtwithin six months of birth.

The tiger prawn fishery comprises four main speomsch all have fairly similar
characteristics. Inshore seagrass beds serverssrywareas with the prawns migrating to
deeper waters as they grow. They are caught amear the bottom using nets with a
shallow opening. While catch rates of tiger pravare highest during the hours of
darkness, they can also be taken during daylighwsho Although concentrations vary,
these prawns are taken over a more extensive dnesevsuitable bottom conditions are
found. Although catch rates are lower, these psaave more predictable in abundance and
location than banana prawns.

2. Management history

It has to be recognised at the outset of this amalat the NPF has features that make it
unique among Australian fisheries. The area ofrat; was and is remote from basic
support and infrastructure. A breakdown in equiph@an involve major time delays and
cost. While most Australian fisheries involve daps, or at most a few days, NPF fishers
are at sea for up to three months at a time.
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Commercial concentrations of banana prawns wese located in the southeastern part of
the Gulf of Carpentaria in the mid-1960s. Fromréhthe fishery expanded rapidly. In
these early years, most boats came from the Queehshst coast prawn fishery and fished
the Gulf only during the banana prawn season. &lesre quite small boats without
refrigeration and used ice as the main method tafdeng spoilage. This meant that the
prawns had a very short ‘shelf life’ and had tddeled and processed within a few days of
capture. At this time, Commonwealth, Northern fery and Queensland Governments
shared jurisdiction over the fishery. Managemetislons were by consensus between the
three Governments and industry had little input.

Early management decisions attempted to use theerfisto ‘kick-start’ regional
development. It was believed that the establishnoérstrategically located processing
plants and service facilities would provide comntiesi and basic infrastructure from
which other aspects of the regional economy cowddelbp. To achieve this, those
prepared to establish shore-based processing plesits given protection through the
provision of exclusive zones around each plantiicitv no other processor was allowed to
operate. In addition, processing boats (which boygawns directly from boats and
packed and froze prawns on the fishing groundskewpeohibited from operating within a
specified distance of a shore-based plant. Theesswrs, both shore-based and floating,
also operated a pricing cartel under which they jpafixed price for prawns. As this price
made no allowance for quality it did nothing to moye on-board handling or size of
prawns captured. The dumping of boatloads of psaviunsuitable for human
consumption’ was a common occurrence. Althougly #reew of this cartel arrangement,
the respective Governments did nothing to prevent i

The first measures that could be regarded as resgnanagement were the use of inshore
closures, introduced in the early 1970s, to pretlemtaking of young prawns. Whether the
motivation for doing this was based upon reasonmarketing or conservation is unclear.
The importance of in-shore seagrass beds as tigavnpnursery areas was not fully
recognised until considerably later. Furthermthe,conventional wisdom at this time was
that, because of their high fecundity, the riskweér-fishing was low. The early 1980s saw
the collapse of the Kuwaiti prawn fishery and latee decline of the Western Australian
Exmouth Gulf prawn fishery which caused this bettebe discredited.

With the continued expansion of the NPF came agham the nature of the fishing fleet.
A number of fleet operators had entered the fishewith the development of the tiger
prawn fishery, many east coast fishers found yeand operation in the NPF to be a viable
option. The cartel operated by prawn buyers celdpn the mid-1970s and fishers were
finally paid according to the quality and markeicprof prawns caught. This had a radical
and rapid impact on the fishing fleet. Fishers niownd that fitting refrigeration and
landing frozen prawns was economically attractiv&his also greatly expanded the
operational range of boats and reduced their degper@don shore-based plants. Shore-
based plants were still used as the overseas mewkéhued to have a heavy demand for
headless prawns packed in cartons.
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3. Limited entry in the NPF

The downturn in world prawn markets in the mid-197&d to calls from industry for limits
on further entry to the fishery due to the appasertess of limited entry in other fisheries
such as the Western Australian rock lobster fisheWhile there were at the time no
concerns about the biological state of prawn st@cld there appeared to be no particular
economic justification, the collective Governmeatgeed to industry’s request and the
fishery became limited entry as from 1977.

The entry criteria introduced in the NPF were geuasrin many respects. They permitted
the entry of boats with a history of operationhe fishery and also the entry of boats being
built for the fishery. As there were no restriagoon the granting of fishing licences and no
requirement to obtain permission before buildingoat, it is likely that some boats that
were originally intended to be used in other prdisheries gained NPF access. The entry
criteria also allowed a fisher who had worked asamloyed skipper or crewman in the
NPF, and who now owned a boat in another prawnefishto qualify for an NPF
endorsement. In all, a total of 292 NPF endorseésn&ere granted in 1977. This
represented an increase of about one-third in tagimum number of boats that had
previously operated in the NPF in any one year.il&\there were a few quite large boats,
the vast majority were relatively small boats (@5.8 m length overall) built for operation
in prawn fisheries off eastern Australia.

4, Boat replacement in the NPF

Initially, boat replacement was allowed so longtlas new boat was not of greater size.
There were no restrictions on the transfer of eselments or on the number of
endorsements an individual or company could hold.

The boat replacement policy soon came under striglssginally larger replacement boats
were soon allowed. This tolerance ‘stretched’hsd by 1979 the margin allowed was 20
per cent larger than the boat being replaced. Thigtion was exacerbated by the
availability of the Commonwealth Government’s Shijdting Bounty, which applied to
boats in excess of 21 metres. It meant that aidys&zed boat could be built for the same
cost to the fisher as a much smaller boat. It sen apparent that the boat replacement
policy was not effective. While there were stil concerns as to the biological state of the
resource, the total catch was not increasing adidsiny leaders recognised that the cost of
operating a fleet of increasingly larger boats fwather eroding narrow profit margins.

A boat replacement system based on tradeable ainiisll volume was first proposed in
1979. It initially generated considerable interésim both Government and industry.
However, prawn prices were once again improving iaddstry lost interest in restrictive
boat replacement measures. Instead, in early 880 rnments and industry agreed to a
new boat replacement policy, which allowed boatsirader 21 metres to be replaced with
shipbuilding bounty-sized boats and boats of almugsidy size with boats of equivalent
size.
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5. The 1982 Northern Prawn Fishery Review

A period of rapid boat replacement followed withreofishers reportedly recovering the
capital cost of new boats from a single year’s iproft was, however, obvious that the
situation could not be sustained. A special Gavemt/Industry Working Group was
established to review the management of the fishdryits 1982 report, this Working
Group made a number of major recommendations, dnajusupporting a greater direct
role for industry in the management process.

The Working Group also recommended that the bgdacement policy be again reviewed
and that the unitisation system rejected in 197%dwonsidered. The Working Group
recommended that a licence buy-back scheme bedayedias a way of reducing fleet size
and improving the economic position in the fishery.

In developing its new boat replacement policy, Nerh Prawn Fishery Management
Advisory Committee (NORMAC) industry representasivergued that to base restrictions
on hull size alone was likely to have limited impat restraining fishing capacity. They
argued that restrictions on engine size would bbsoequired. In cooperation with engine
manufacturers, a formula was developed which ifledtieach model of engine and
allocated it a kilowatt-hour rating. This meanattlde-rating an engine, for example by
fitting smaller injectors, did not change the rgtof that engine.

Hull units were calculated according to a formulall boats were measured and their
engines rated. The kilowatt-hour rating of theieagand the under-deck tonnage of the
hull were then combined according to a formula itee ggach boat its allocation of units.

These became class A units.

The fishery was, and still is, highly factionalised certain issues. Fishers, mainly

Queensland and Northern Territory based smallet bparators who had not upgraded

their boats, claimed that the proposal was unfahlrey argued that it was not they who had

caused the problem of excess fishing capacity tmge who had upgraded boats under the
discredited boat replacement system. To now &koaaits on the basis of existing boat

size, effectively rewarding those who had alreadyeased boat size, was seen by the
operators of small boats as a form of ‘double jedpaand unfair.

To resolve this impasse, the concept of ‘suspen#s’ was introduced. The minimum
unit allocation to any boat was 375 class A urtitss(was felt to be the minimum number
of units required for a boat of subsidy size). lEaperator of a small boat was allocated
the number of ‘active’ class A units assessed alicgrto hull size and engine power with
an additional allocation of ‘suspense units’ tongrthe total allocation to 375. Suspense
units could be utilised by their owner for boatlesgment or to upgrade an engine. They
then became and remained active units. They doaildold if the boat was sold or if all
units were sold but other trading in ‘suspensesumiais not allowed.

NORMAC also recommended that the area of the NPExtended westward to include

Joseph Bonaparte Gulf. With this addition to tHeANanother 10 boats (non-NPF boats
with a history of prawning in the added area) wadtecated units. This took the maximum

number of boats in the NPF to 302.
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6. Licence splitting in the NPF

Many boats geared to catch prawns were initialbgrised to fish in two or more of
Australia’s prawn fisheries. This licensing remmeted their traditional fishing patterns of
moving between fisheries on a seasonal or oppatiarbasis. Initially, most NPF boats
held licences for the Torres Strait and Queenséast coast prawn fisheries.

It was soon recognised that allowing these licenodse sold separately was undermining
other attempts to restrict the growth of fishindpdfin each fishery. This problem was
particularly acute between the NPF and the Queedsast coast prawn fishery. A dual
licence holder would build a new boat for the NP aell the old boat with the east coast
licence to another fisher. Not only did this sfgrantly increase fishing effort in both
fisheries, but also in economic terms it represeresubsidy from the Queensland east
coast prawn fishery to the NPF

Because this problem related to boats fishing fferint jurisdictions, it became a policy
issue for the Australian Fisheries Council (laterokn as the Ministerial Council on
Fisheries and Aquaculture and now the Natural ResouManagement Ministerial
Council). From this arose the concept of a ‘paekay fishing rights and the ‘no licence
splitting’ policy. The basis of this policy wasetltoncept that separation of a licence that
formed part of a ‘package’ would not be allowedassl managers of each of the fisheries
involved concurred. As a result, fishing vesselsehbecome specialised, and in general a
boat fishing the NPF, for example, is designed gadred especially for that fishery and
unlikely to be operated in another fishery.

7. Area closures in the NPF

In the 1970s, CSIRO research confirmed just howontgmt inshore seagrass beds and
other inshore habitats are to juvenile tiger praand associated species. With assistance
of fishers, these areas were identified and, fahgwrecommendations by NORMAC,
progressively permanently closed to fishing. Thesagrass bed closures served a dual
purpose. First, they had an immediate impact bynahg juvenile prawns to grow to a
more valuable size and secondly they preventedytheual degradation of seagrass beds
resulting from disturbance by trawl gear.

Other important habitat areas were identified wharecentrations of small prawns were
found seasonally. These were made the subjedasiosal closures. Among these was an
area in the southern Gulf of Carpentaria that iased at the beginning of each year when
monsoonal rains flushed juvenile banana prawn®babastal rivers. These small prawns
attracted a very low price. CSIRO scientists mealeulations that took account of growth
rates, natural mortality and prices to determireedpening date, which would produce the
highest total value of catch. Fleet catching capac the NPF is such that in most years
the main banana prawn season lasts only a few wedkeerefore, the earlier fishing
commences, the sooner the season finishes. Thetw/iously a commercial advantage in
delaying fishing until prawns reach an optimum size

% This was because the capital loss associatedseiing a prawn boat without a licence was avoided.
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Area closures were also used later in the seaspret@nt fishing in areas where both large
tiger prawns (representing this year’s crop) andlktiger prawns (next year’'s crop) were
found. While fishing in these areas was commdiciahble, it was considered that gains
from allowing fishing were more than offset by tdverse impact on the following year’s
catch.

Closures have been used in the NPF and other igshas a method of reducing total
fishing effort. Both permanent and seasonal cksurave been used in the NPF for a
variety of reasons. These closures serve bothecaaison (the seagrass bed closures) and
economics (the banana prawn closures). Seasodgbetrmanent closures should not be
seen as separate types of restrictions but ratheard of the same continuum. The duration
of a closure will depend on the particular situatibis designed to address. |If, as in the
case with juvenile banana prawns, it is a seaspr@lem then a seasonal closure is
appropriate. If, as is the situation with seagitaesds where trawling would cause damage
regardless of when it takes place, then a permamesiire is appropriate.

8. Other developments in the NPF

Offshore Constitutional Settlement (OCS)

Two other developments, external to the NPF butlvimpacted on the fishery occurred
around 1984. The first was the development of exgents under the OCS between the
Commonwealth, Queensland, the Northern Territoy Afestern Australian Governments
under which the Commonwealth assumed full leggbaesibility for management of the
NPF. This greatly reduced the complexity of mamaget because only one set of
legislative rules applied to the entire fishery fislers now required only one licence.

User pays

The second development was the decision by the Q@mwenlth to extend its cost
recovery policy to the fishing industry. A fundam& change in fishers’ attitudes to
management occurred once it was recognised thatitmpost could not be avoided.
Previously, the cost of implementing managemerdrgi@ments had not been considered
by industry. For them, management had been agoeel’. They did not consider its cost,
nor to a great extent the benefit (if any) they evderiving from it. As an illustration,
although in the first year only 30 per cent of é&gidle costs of managing the NPF were
recovered from NPF operators, NORMAC saw fit toiorsdlise the whole pattern of
seasonal closures. As a result, the total suavei# budget, a major cost item, was more
than halved.

The introduction of the ‘user-pays’ principle alsad a significant impact upon fisheries
managers. For the first time they had to devaholvidual fishery budgets and then justify
those budgets before a usually hostile industiyis §ave managers a real incentive to seek
cost savings.

Industry considered that as the number of classnits theld represented each fisher’s
‘share’ of the fishery, it would be more equitalbdebase the cost recovery levy on these

74



units rather than imposing a fixed payment imposedeach boaf. Because ‘suspense
units’ were not income producing, they did notattra levy.

In the mid-1980s, thd-isheries Act 1952vas amended to provide for the making of
management plans. Management plans provided a wmmsistent way of drawing

together measures relating to a fishery than hadiqusly been contained in a variety of
Fisheries Notices, Regulations and administrativeargements. The first NPF

management plan under the FMA came into effect Bat8uary 1995.

The NPF Voluntary Adjustment Scheme (VAS)

The 1982 Working Group recommended the implemartatif a buy-back scheme to
reduce the size of the NPF fleet. This was orifynatended to be funded by the industry.
However, until the passing of legislation that a#al management costs to be recovered,
there had been no mechanism for collecting an inglasntribution to such a scheme. The
introduction of the unit system and the passagbefevy legislation provided an equitable
basis on which to impose such a payment and théaném with which to collect it.

The introduction of the buy-back scheme was furtfamilitated by the Government's
decision to compensate the fishing industry fordhdailment of the Fuel Freight Subsidy
Scheme. This scheme aimed to reduce the costebfdelivered to remote areas of
Australia by subsidising part of the cost differendth city prices. Fuel delivered by barge
or service vessel to NPF boats working in remotellbes attracted a considerable subsidy.
As well as the distortion to economic efficiencytiesults from all such subsidies, this
scheme was particularly vulnerable to abuse.

A sum of $3 million from this compensation packagas used as initial funding for the
VAS for the NPF. An Industry/Government committgas established to administer the
VAS. It was agreed that the VAS would purchase afdss A units. It would not buy the
actual boats - the disposal of any boat from whiclits had been sold remained the
responsibility of the boat owner. It was furthegreed that details of individual unit
purchases would not be revealed and that the VA&mltiee would report to NORMAC
only in terms of total purchases and average ppeds*.

The VAS Committee first attempted to buy units tiglb a tender process. All offers
received were, however, highly speculative andGbmmittee resorted to negotiation with
individual unit holders. This proved far more segsful.

The Committee was very conscious that the wholbiltia of the VAS scheme would be
prejudiced if it offered too high a price for unfisrchased. It was aware that its activities
would inevitably influence the market price for tsni Instead of the main determinant of
unit prices being the earning capacity of boatthefishery, it could well become the VAS
price. As the VAS price increased, it inevitablistdrted the market price for units.
Moreover, this price distortion made it more andrendifficult for the Committee itself to
get a feel for a fair unit price.

% Basing the levy on actual catches was rejectémhpsactical.
2 \While the VAS Committee stuck by this rule, indiuil fishers did not and details of each purchasew
usually well known within industry.
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Buy-backs and compulsory surrenders

Buy-backs have been used in a number of fishendbe past 25 years as a method of
reducing excess fishing capacity. While these m@se have usually succeeded in
significantly reducing the number of boats fishitttggy have not, in most cases, resulted in
a longer-term reduction in the pressure on theuregso

The earliest large scale buy-back was in the Brit@®lombian salmon fishery. This
scheme operated over three years and bought betlbaat and the associated fishing
rights. While a substantial number of boats wenmaved, these tended to be the least
efficient in the fleet and the fishing effort exettby these boats was much less than their
numbers would indicate. The scheme proved mucle mypensive than expected because
while only ‘market value’ was paid for the boatse tavailability of so many boats without
fishing rights greatly depressed the market. Qimrable expenditure was also incurred in
maintaining these boats in the period between thaichase and when they were re-sold.
While conditions attached to the sale of these shgambhibited their use in Canadian
commercial fisheries, many found their way into Washington State and Alaskan salmon
fisheries where they added significantly to exa=gsacity.

Buy-backs have been used with considerably morg-term success in the South
Australian Gulf of St Vincent prawn fishery and tiééestern Australian Shark Bay and
Exmouth Gulf prawn fisheries. In each case thedeefies had a fixed number of boats
since they commenced. Therefore they did not heweess capacity associated with
fisheries that became limited entry only after peais were evident in the fishery.

Funds were provided to buy out a pre-determinedb®unof boats at an attractive fixed
price. The first fishers to accept the offer wboright out. Money to fund the buy-back
was initially provided by government. In the Westdustralian fisheries, this money was
later recouped by levies on the fishers remaining.

The NPF buy-back differed from other buy-backs hattit was seen as an on-going
program designed initially to remove existing exceapacity and later to maintain an
acceptable balance between the catching capacitheofleet and prawn stocks. One
problem was that the buy-back itself distorted tharket price of fishing rights. This
undoubtedly increased scheme costs. It is notilges® say by how much because the
longer the scheme operated the more difficult danee to determine what the market price
might be without the buy-back. Effectively, theneme set a floor price and all other sales
of fishing rights were either at or above the baglbprice.

Another problem was the cost of boat disposal. Vdlae of boats without fishing rights
was reduced. Although boats were not purchasedrihdecheme, this loss of value was a
real cost to fishers and over time became refleictdide class A unit buy-back price.

It is not known if proportional surrenders of fisgirights have been used in fisheries other
than the NPF. Most fisheries do not have the poghsite of a management system based
on multiple units of fishing rights. Proportiorslrrender offers several advantages over a
buy-back, the most important of which is that itless costly, especially for the fishers
themselves. With a buy-back, the price is setraatyy and may exceed the real value of
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the fishing rights by a considerable margin. Watlproportionate surrender the market
price is internalised, with competition determiniwdich fishers decide to sell units and
leave the fishery and those fishers who decidaiyoumits and stay.

Unit surrender is likely to be most successful, kghas well as selling units and leaving or
buying units and staying, fishers have the thirtdospof staying for a time with a scaled
down operation.

Despite the advantages of a proportionate surreonsra buy-back, most fishers seem to
prefer a buy-back. This would appear to be becausay-back is seen as less intrusive.
With a buy-back, individual fishers are not forced make critical life style decisions.
They do not have to decide between a career clemdfj@ major capital outlay. It is easier
to pay the buy-back levy and hope that it will leeos in the fishery who decide to sell to
the buy-back and leave the fishery.

Another difficulty relates to the disposal of boatsnoved from the fishery. Without a
major refit, a prawn boat has very limited alteiveatuse. The value of an NPF boat
without fishing rights was therefore very low. Stpotential loss of value represented a
major cost consideration for those wishing to lethes fishery. Participation in the VAS
was thus most attractive when a boat was neariegettd of its economic life. It was
evident that unless an attractive market could daend for boats, either a slow rate of
progress of fleet restructuring would have to beepted or the buy-back price would need
to be substantially increased to include a ‘redahdaset’ component.

Despite all this, the VAS had considerable sucae#s first year. The future of the VAS
in its then form was difficult to predict becauselio87 other events in the fishery overtook
the VAS.

Tiger prawn decline in the NPF

In late 1986, CSIRO research indicated a significktline in grooved tiger prawn stocks,
apparently due to excessive fishing. CSIRO reconteé an immediate reduction in
fishing effort of about 20 per cent. NORMAC acegpthis advice and initially supported
a proposal for the surrender of 30 per cent otlalts A units. NORMAC reasoned that
because many units were either inactive or beieg useffectively, a 30 per cent reduction
in units would be required to achieve a 20 per cedaiction in actual fishing effort.

The object of the compulsory surrender was to redbe fishing fleet by about 30 per cent.
It was reasoned that a fleet operator could acasmphis reduction by withdrawing an
appropriate number of boats from the fishery anlistebuting these units to the remaining
boats in that fleet. The operators of small beatdd, in many cases, use ‘suspense units’
to fully satisfy the surrender provisions. Othexsuld, after using ‘suspense units’, have to
acquire only a small number of additional unitsth& operators would have the choice of
either buying the additional units required or isgllthe units remaining following the
surrender and retire from the fishery. The sureewdould substantially increase the price
of units thus ensuring a significant ‘compensatipayment for those leaving the fishery.
Those remaining in the fishery should experienaaigr profits because of higher catch
rates resulting from reduced competition on thieifig grounds.
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It was also argued that, despite its harsh appeay@ompulsory surrender was likely to be
the most cost-effective means of implementing tequired restructuring. It would
effectively internalise the cost of restructurimgth each fisher making decisions based on
their own circumstances and the options availabt@ém.

After initially supporting the unit surrender prggas, industry members on NORMAC were
subject to intensive pressure from all sectorshef fishery. Industry support for the

surrender was withdrawn and all sectors of theefighobbied the Senate to disallow the
changes to the management plan, which were to effeet to the surrender. Following

guarantees from industry that they would implememasures that would immediately
reduce fishing effort by the required amount anat tthey would work to achieve the

required reduction in fleet size in the medium tetine amendment was disallowed in the
Senate.

9. The 1987 NPF management package

The measures proposed by industry and recommendsd®BRMAC to meet the industry’s
undertakings to the Senate, included the following

 the introduction of gear restrictions. This inadda ban on the very efficient ‘quad’
gear (four nets towed - two on each side of thet mdach follow bottom contours
closely and are particularly effective with tigempns). Boats were restricted to towing
two nets of varying sizes

» the fishery was closed to fishing for two sepageods, i.e. 1 December to 15 April
and from mid June to August 1987

 fishing during daylight hours was prohibited fronugust 1987. This measure was
introduced in response to industry reports thatrthmber of egg-bearing female tiger
prawns taken in daylight hours appeared to be rhigtier than at night

» the levy to fund the VAS was to be substantiallgreased and the Commonwealth
agreed to provide a loan guarantee to support indbserrowings to fund the VAS

* an industry-owned company was to be establishedssist the VAS, particularly in
finding markets for ex-NPF boats and in generalngithe VAS a more commercial
edge.

Implementation of gear restrictions, extended seasdosures and prohibition on daylight
trawling during the ‘tiger prawn season’ represdndesignificant increase in the level of
‘regulated inefficiency’ in the NPF. These measumere essential if a further
deterioration of NPF stocks was to be avoided. ©né/ way of removing these

restrictions in a responsible way would be to sattslly reduce the size of the fleet. With
the disallowance of the compulsory surrender pralpdbe only mechanism remaining to
achieve this end was through the expanded VAS.

10. The NPF since 1993

The 1993 NPF compulsory surrender
In about 1990, problems started to develop withsiygtem of assessing unit allocations for
engines. This was done according to the engineetmaad the rating for that model as
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determined by the manufacturer. Main engines f&FNooats typically cost between
$100,000 and $250,000 each. In an endeavour &blesst a presence in the fishery, a
manufacturer offered an operator seeking to repdaeeral engines a deal that effectively
allowed each engine a separate model number aogotdi the rules specified in the
management plan. In effect, this allowed the diegaof the engine so that less class A
units were required to achieve the same efficientry.order to retain a presence in the
fishery, other manufacturers were forced to offemailar facility. This effectively reduced
the number of class A units required for a boa gifven size and power.

Although the VAS had significantly reduced the nembf boats entitled to operate in the
NPF, effort creep meant that real fishing efforsvrecreasing and the CSIRO again warned
of the urgent need to reduce effort. Following eries of crisis meetings in 1990,
NORMAC agreed to a target of 50,000 class A umtthe fishery by the beginning of the
1993 fishing season. The VAS was to be used iatempt to reach this target. If this
target were not achieved, industry would acceptaaross-the-board surrender of a
proportion of remaining units. For its part, themdnonwealth provided a loan guarantee
of up to $40 million for industry borrowing to furttle VAS, as well as an initial grant of
$5 million to be used as an interest subsidy. Was to be repaid by a levy on remaining
units. Industry also agreed to the concept ofyarat (over and above the cost recovery
levy) representing a return to the community fa phivilege of using a community owned
resource for individual gain.

As a result of these arrangements, an addition&637class A units were purchased under
the VAS and a total of 18,374 class A units wemgeswdered in April 1993, leaving a total
of 53,842 class A unitd Following the surrender, the maximum number aHtb eligible

to fish in the NPF was reduced to 137. The rdginis on the size of nets that could be
used by boats of different sizes in the NPF wengoreed (the prohibition on the use of four
nets was however, retained). The ban on dayligtwtling during the tiger prawn season
was also removed. Despite the new arrangemenfwoved fishing capacity by NPF
operators and effort creep in the fishery resulteah actual increase in effort.

Certain sections of the industry strongly contestexicompulsory surrender with appeals
to the full Federal Court ultimately upholding tedidity of the provisions.

Developments in the NPF since 1993

The 1993 compulsory surrender was effective inifigr@ significant restructuring of the
NPF and further enhanced it's profitability. It sydnowever, a fairly blunt instrument in
that a fisher who wished to stay in the fishery tadbuy additional class A units. There
was no way in which a fisher could temporarily sdahck operations. This, together with
the declining effectiveness of controls on engioe/gr, caused NORMAC to look at other
options for managing the fishery. ITQs were againsidered but considered impractical
due to the particular characteristics of the figheA management system based on gear
units appeared the only viable alternative. Depiglp such a system has been the major
focus of activity of NORMAC in recent years.

% The exclusion of suspense units from the surreregeited in the increase above 50,000.
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Despite strong opposition from some sectors ofNR&, a gear unit system to replace the
existing hull/engine power units has been developsder an amended NPF management
plan. Each gear unit allows the use of a fixedjflerof net headline. Each fisher has been
allocated gear units equal to the number of hulifem power units held. As the number of
units held represents each fisher’'s previous sbérkshing rights, no redistribution of
wealth has resulted. The change to the gear hagsalso resulted in a reduction of about
15 per cent of the total headrope length in thbefig. This measure was considered
essential because of the concern of CSIRO at tirease in total fishing effort.

The advantage of gear units over the previous syssethat it allows greater flexibility
with respect to compulsory unit surrenders. Wigargunit surrender, a fisher wishing to
stay in the fishery does not have to immediately hdditional units but can continue
fishing using a reduced size of net. As the fishi#rstill have the same proportion of the
total gear in use in the fishery, little if any @ire in total catch should result. In the longer
term, the fisher might buy additional gear unitd ase the same gear size as previously.

Operators in the fishery are aware that in ordecdmbat effort creep, and if existing
seasonal closures are to be reduced, ongoingrédattions must be a continuing feature
of management. Most also appear to accept thaddaeproportional reductions in units is
likely to be much more cost effective (becausaterinalises the cost of restructuring) than
a unit buy-back program.

An unknown in the NPF is the extent to which fishemight increase trawling speed to
offset the restrictions on net size. While there tachnical limits to this, it will need to be
monitored. The extent to which fishers try to effgear restrictions by increased trawling
speed will undoubtedly influence the size and tgmh future gear restrictions.

Opposition to the change to gear restrictions agpta have two main grounds. First,
operators of small boats have traditionally usexpprtionately larger nets than operators of
larger boats. To an extent, therefore, the gedrsystem disadvantages the operators of
smaller boats. However, an allocation system baseactual gear use would have resulted
in a significant transfer of the established markadtie of fishing rights, or wealth, in the
fishery. Secondly, many fishers are quite conteith the level of profit already being
generated in the fishery.

Closures in the NPF have been extended and theryise now open for five and a half
months of the year — with an average season hawpegpings from April to May and
August to November.

11. Assessment of NPF management

The NPF management structure is, by any measureple’. Especially so when it is
remembered that one of the major objectives siheeetairly 1980s has been to improve
economic efficiency and to minimise dissipation reSource rents that are potentially
available from the fishery. The various restruciyirprograms used during the period
appear to have been quite successful, with the maxi number of boats entitled to
operate reduced from 302 in 1982 to 114 in 2002is Ts believed to be the largest
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adjustment, managed through input controls, acliemeany continually viable fishery
anywhere in the world.

The reduced fleet size has not been better refldoteeconomic and biological areas for
several reasons, including

» the excessive level of fishing capacity already tie fishery when the present
management structure was developed in the earlys198

» dramatic improvements in fishing technology, esalciin relation to fish locating
equipment

» factional issues within the fishery that arise vehstructural adjustment is concerned
(these factions disagree on who first caused tbessxcapacity).

While theoretically ITQs offer a more attractivepapach to managing this fishery, the
practical problems involved in setting TACs andweimgy compliance are such that this is
not seen as a practical option at this fitne

Allowing only a single operator access to the NRiult be one way of ensuring efficient

harvesting. This would represent an access rigbligtion. The rights holder would use

only the number of boats needed to most efficierithrvest the available prawns.

However, given that rights to the fishery have adiyebeen allocated, this is not a practical
option. It should be noted that this would notlbmonopoly position as such an individual
could control the cost of input but could not mahgte the world prawn market for which

the NPF provides only a very small portion.

However, with all its defects, it has to be ackrediged that existing input controls have
resulted in the generation of significant resourd@s in the fishery. This is evidenced by
the market price of units. The current market gris reportedly between $6,500 and
$7,000 per unit.

12. Individual transferable quotas in the NPF

The possibility of using ITQs as the primary mamaget tool in the NPF has been
considered on a number of occasions. It has net peeferred for several reasons. The
first of these is resistance from industry itselhere appears to be several reasons for this,
including a reasonable level of satisfaction wile present management structure. This,
with all its faults and complexities has succeeibeproducing sustained profitability which
is a feature not found in many fisheries. Moshédis are also optimists and believe that
ITQs will actually restrict them and prevent themori using their fishing skills to
maximise their share of the catch. There is atsocern among some fishers, particularly
single boat operators that ITQs will lead to dortiova of the industry by a few players.
Yet another concern relates to the poor regard hiclwITQs are held by most fishers
following the initial problems encountered with ithétroduction into the South East
Fishery.

% Even though the resource rents generated fromoetioally efficient harvesting would appear to beyve
large.
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The second major concern relates to the difficaftgolicing ITQs in such a remote region.
This particular problem is exacerbated by the preseof adjacent prawn fisheries on the
west (e.g. Western Australia-managed Kimberley prdishery) and on the east (the
Commonwealth-managed Torres Strait prawn fishery twe Queensland-managed East
Coast prawn fishery). Many NPF boats are alsmsied to fish in one or more of these
fisheries. Identifying where prawns were caughd @nreventing trans-shipping between
boats would be costly. Given the geographicaltionaof the NPF, there is also concern
that boats could transfer catch at sea eithereigtiters bound for south east Asia or Papua
New Guinea, or Indonesian based boats.

The problems of industry acceptance and policinglccmo doubt be overcome through
negotiation, persuasion and the development of fiectve surveillance program.

Certainly, it would appear that the resource rg@otentially available from the NPF would
justify costs involved. The real problem with wpifT Qs in the NPF is the difficulty of

setting annual TACs. With long-lived fish speciaanual variations in TACs are mainly
designed for the longer-term regulation of stodesi It is really a matter of keeping a
balance between catch taken and stock size overiadpof years. A prawn fishery by
contrast represents a single year’s crop. Thidymes much greater natural variability in
catch, and catches still cannot be predicted wifficeent accuracy to set realistic TACs.
This is particularly so in the case of banana pmawn

It has been suggested that, given the greaterstensy in the catch of tiger prawns and
associated prawn species, an option might be t@ SeAC and introduce ITQs for that

sector and leave the banana prawn sector unreduldtteés argued that this approach will

reduce regulation and allow at least the resoueoe from the tiger prawn fishery to be

retained. This argument fails to take accounteffact that a high proportion of potential

rent from the NPF comes, in most years, from theba prawn fishery. This is because of
the exceptionally high catch rates achieved in fisisery. Given these very high catch

rates and the opportunistic nature of big banaawprcatches, it seems likely that, instead
of any rents generated in the tiger prawn sectangopreserved, they are likely to be

dissipated in an endeavour to maximise the indadidisher’'s share of the banana prawn
catch.
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APPENDIX 3

Terms of Reference for review of thd-isheries Administration Act 1991
and Fisheries Management Act 1991

1. TheFisheries Administration Act 199theFisheries Management Act 198ad
related Acts, and associated regulations, areregf¢o the Committee of Officials for
evaluation and report by 30 June 1999. The Coraaitf Officials is to focus on
those parts of the legislation which restrict cotitjpm, or which impose costs or
confer benefits on business.

2.  The Committee of Officials is to report on the agprate arrangements for
regulation, if any, taking into account the followgt

a)

b)

d)

e)

legislation/regulation, which restricts competitishould be retained only if the
benefits to the community as a whole outweigh tss; and if the objectives
of the legislation/regulation can only be achiebgdestricting competition.
Alternative approaches, which may not restrict cetitipon, include quasi-
regulation and self-regulation.

in assessing the matters in (a), regard shouldaidevahere relevant, to effects
on the environment, welfare and equity, occupatibealth and safety,
economic and regional development, consumer interé®e competitiveness of
business including small business, and efficiesduece allocation.

the need to promote consistency between regulatgiynes and efficient
regulatory administration, through improved co-aedion to eliminate
unnecessary duplication.

an explicit assessment of the suitability and imph@any standards referenced
in the legislation, and justification of their raten if they remain as referenced
standards.

compliance costs and the paper work burden on $maihess should be
reduced where feasible.

3. In making assessments in relation to the mattef8)irthe Committee of Officials is
to have regard to the analytical requirementsdgulation assessment by the
Commonwealth, including those set out in the CoitipatPrinciples Agreement.
The report of the Committee of Officials should:
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a) identify the nature and magnitude of the socialjremmental or other
economic problem(s) theisheries Administration Act 199theFisheries
Management Act 19%nd related Acts seeks to address.

b) clarify the objectives of thEisheries Administration Act 199theFisheries
Management Act 1991 amelated Acts.

c) identify whether, and to what extent, thisheries Administration Act 199the
Fisheries Management Act 198fd related Acts restricts competition.

d) identify relevant alternative to th@sheries Administration Act 199the
Fisheries Management Act 198@d related Acts, including non-legislative
approaches.

e) analyse and, as far as reasonably practical, dyainé benefits, costs and
overall effects of th&isheries Administration Act 199theFisheries
Management Act 19%nd related Acts and alternatives.

f)  identify the different groups likely to be affectby theFisheries
Administration Act 199ltheFisheries Management Act 198ad related Acts
and alternatives.

g) list the individuals and groups consulted during tbview and outline their
views, or reasons why consultation was inapprogriat

h) determine a preferred option for regulation, if aimflight of matters set out in

).

i) examine mechanisms for increasing the overalliefiixy, including
minimising the compliance costs and paper burdesnaail business, of the
Fisheries Administration Act 199theFisheries Management Act 198ad
related Acts and, where it differs, the preferrptan.

4. Inundertaking the review, the Committee of Offisiss to advertise nationally,
consult with key interest groups and affected partand publish a report.

After receiving the Committee of Officials repdtte Government intends to announce at a

time to be decided what action is to be taken aft¢aining advice from the Minister and,
where appropriate, after consideration by Cabinet.
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Note:

This paper is not intended in any way to preseminion or a policy position on the
issues addressed by the Committee. The Secrebatiaé Committee of Officials prepared
this issues paper using publicly available inforioat This paper is intended to stimulate

broad discussion and encourage input into the re\peocess.

The Committee of Officials encourages all inter@gtarties to participate in this review.
Under the terms of reference for the review, then@ittee of Officials is to focus on those
parts of the legislation which restrict competitiam which impose costs or confer benefits

on business.

Please note that all submissions made to the Cdeerof Officials will be regarded as
public documents and may be made available to éimer@l public on that basis unless the

Committee is advised otherwise.

Please send submissions to the following addresataothan Friday, 18 June 1999.

Howard Allen

Secretary

Committee of Officials — Commonwealth Fisheriesdlaion Review
Fisheries and Aquaculture Branch

Agriculture, Fisheries and Forestry - Australia

GPO Box 858

CANBERRA ACT 2601

Telephone: (02) 6272 4387

Facsimile: (02) 6272 4215
E-mail: howard.allen@affa.gov.au
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National Competition Policy and the Review of

Laws that Restrict Competition

In April 1995, the Council of Australian Governmesigned three agreements establishing

a National Competition Policy (NCP) for Australidhese agreements are:

» the Competition Principles Agreement (CPA);
» the Conduct Code Agreement; and

* the Agreement to Implement the National Competifaticy and Related
Reforms.

These agreements define a comprehensive packagmohs. Among other actions, these
require the review and, where appropriate, thernefaf all laws that restrict competition
by the year 2000. Each jurisdiction (Commonwedate and Territory) is responsible for

the reviews of their own legislation.
The Commonwealth Government has established themdhCompetition Council (NCC)
to advise on progress of the States and Territami@dfilling their NCP requirements. It

publishes an annual consolidation of progress tefmyrthe various jurisdictions.

Generally speaking, legislation should not rest@npetition unless the Committee of
Officials is of the opinion that:

1. the benefits of the restriction to the communityaaghole outweigh the costs;
and

2. the objectives of the legislation can only be aobikby restricting competition.
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Although restrictions on competition impose costdlte community, it is acknowledged
that under particular circumstances these resiristmay provide benefits. Nonetheless, the
presumption underlying NCP is that restrictiond W removed unless proven to be
beneficial.

Where a particular restriction on competition gates benefits for the community, the
guestion to be answered is whether these benafitstdl be retained without the
imposition of that restriction. While a restrigtionay not impose any costs on the
community, this fact by itself does not mean thetrietion should be retained. A restriction

on competition can only be retained where a netfitdn the community can be identified.

Restrictions and community-wide benefits

If legislative restrictions on competition are &nrain, it must be demonstrated that benefits
flow to the Australian community ‘as a whole’ asesult of retaining the restrictions — not
just benefits to vested interests or regional edes. To determine the extent to which it is
in the public interest for a restriction to be ntained, the Committee of Officials is
interested in receiving submissions from all groapsrganisations that may be affected by
the Commonwealth’s fisheries legislation. While ommittee of Officials is not seeking
to limit discussion on the broader impact of thgidkation under review, the Committee is
bound by the terms of reference for the review (sgmrticular paragraph 1 of the Terms

of Reference set out in the Appendix) to focus ughmse parts of the legislation which

restrict competition, or which impose costs or eorifenefits.

Obligations of the Commonwealth

The Government has an obligation to take into actthe aspirations of a whole range of
people, including commercial, recreational anditraaal fishers in an effort to benefit the

broader Australian community.
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Under the Competition Principles Agreement the Camwwealth Government has agreed
that it will:

» identify the nature of the restrictions of an Aot@mpetition;

» clarify the objectives of the legislation;

» analyse the likely effect of any identified redfino on competition on the
economy generally;

» assess and balance the costs and benefits ofstiietien;

» consider alternative means for achieving the saselt, including non-
legislative approaches;

» ensure that any proposals for new legislation whéstrict competition be
accompanied by evidence that it is consistent thighnet public benefit
principle;

* review retained legislation which restricts comgi@ti under these principles at
least once every ten years; and

» report annually on progress on the requiremengigew existing restrictive

legislation by the year 2000.

The Competition Principles Agreement provides thatCommittee of Officials may take
into account in assessing the costs and beneféaaf particular restriction the following

matters, where relevant:

* Government legislation and policies relating tolegizally sustainable
development;

» social welfare and equity considerations, includingimunity service
obligations;

» Government legislation and policies relating to tevatsuch as occupational

health and safety, industrial relations, and acaessequity;
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» economic and regional development, including empleyt and investment
growth;

» the interests of consumers generally or of a @assnsumers;

» the competitiveness of Australian businesses; and

* the efficient allocation of resources.

What Is A Restriction On Competition?

There is no rigid definition of what constitutesestriction on competition. However, the
NCC has established some criteria that identifytvgiah a restriction are. According
the NCC, an act (together with its subsidiary ragahs, orders, etc.) could restrict

competition if it:

. governs the entry and exit of firms or individuad& or out of markets;

. controls prices or production levels;

. restricts the quality, level or location of good&laservices available;

. restricts advertising and promotional activities;

. restricts price or type of input used in the prdaucprocess;

. is likely to confer significant costs on business;

. provides advantages to some firms over othersdnygXample, sheltering

some activities from pressures of competition.

Page 7

91



Rationale for Government involvement in Fisheries

Management

Marine fish in the wild are generally regarded a®@munity owned resource. This is
because it is difficult to allocate effective indiual rights to a resource that cannot be kept
within well-defined boundaries. The result of tlighat generally a fish does not become
the property of an individual fisher until it istaally caught. This situation presents a
temptation for fishers to attempt to maximise tize &f their catch with the accompanying

risk of over fishing what is essentially a limitedthough renewable, resource.

The experience of fisheries worldwide has showhuheegulated fisheries suffer from
over-capitalisation and falling productivity andthvincreasing regularity, face the threat
of biological collapse. Widespread acceptancéisfpiossibility has produced a consensus
that government intervention of some sort is neargs®r the ongoing sustainability of the

marine resources upon which the industry depends.

These problems arise due to the common propertyaaf the resource and a lack of
exclusive individual rights over marine resoutc@sis lack of individual rights means that
the actions of individual fishers create costsoftrer fishers and the wider community.
Contrary to what might otherwise be expected, tb@ investment in fisheries does not
cease at the point where total profits are maxichis&/hat happens instead is that the level
of investment by the competing fishers in boatsfatdng equipment increases within the
particular fishery. As a consequence of this, fidsetend to become significantly
overcapitalised, economically inefficient with ieeising pressure on the biological

sustainability of fisheries resources.
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The result of this behaviour which is economicadiifonal at the individual level may
result in unnecessary costs, excessive fishingtedfal possible resource over-exploitation

at the industry level, resulting in a wastage sbrgces and a loss of profit.

As fisheries are a community owned resource, thee@onent must ensure that biological
over-exploitation does not occur, that resourceshat wasted, and that the level of
exploitation is consistent with the likely demamdgresent and future generations. The
role for Government is therefore to allocate actedsheries resources in order to ensure
that the community does not over-exploit theseusses and uses them as efficiently as

possible.

The Government recognises that commercial fishpeyations aim to maximise profits. It
also recognises the propensity for fisheries t@eittexcess investment, resulting in over-
exploitation and reduced profitability. The Goveent’s aim in managing fisheries is,
therefore, to provide for the sustainable usesifdries resources. The Government does
this by creating conditions where commercial fishean pursue business aspirations while
at the same time safeguarding the fishery resource.

Governments intervene to determine access to foeiree and the terms and conditions
attached to access rights, including the apprapriegnagement arrangements. Once the
Government has determined access, it is desirhatertarket forces play a major role in

industry investment decisions
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NCP Review of Commonwealth Fisheries Legislation

The role of the Commonwealth in managing fisheiseset down in th&isheries
Administration Act 199{the Administration Act) and théisheries Management Act 1991
(the Management Act).

The Commonwealth does not have responsibilitydoregational fishing. The only way
that recreational fishing can be brought under Comarealth jurisdiction is under a
management plan approved by the Commonwealth Minist Agriculture, Fisheries and
Forestry. There are no management plans thatdaatecreational fishing, which is

managed by the States and the Northern Territory.

The Management Act and the Administration Act sdttbe objectives of the
Commonwealth’s involvement in fisheries managena@at the methods by which these
objectives can be pursued by the Commonwealth kinfer Agriculture, Fisheries and
Forestry and the Australian Fisheries Managemetiaity (AFMA).

The Administration Act establishes AFMA and setevddhe powers and structure of the

organisation.

The objectives of the Management Act are set dowgection 3 of the Management Act:
3 Objectives

(1) The following objectives must be pursued bg kfinister in the administration
of this Act and by AFMA in the performance of itsttions:

(a) implementing efficient and cost-effective fiske management on behalf
of the Commonwealth; and
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(b) ensuring that the exploitation of fisheriesotgges and the carrying on of
any related activities are conducted in a mannesistent with the
principles of ecologically sustainable developmeemd the exercise of the
precautionary principle, in particular the needhéve regard to the impact
of fishing activities on non-target species anditimg term sustainability
of the marine environment; and

(c) maximising economic efficiency in the exploitet of fisheries resources;
and

(d) ensuring accountability to the fishing indusand to the Australian
community in AFMA management of fisheries resoureesl

(e) achieving government targets in relation tordeovery of the costs of
AFMA.

(2) In addition to the objectives mentioned in fdb®n (1), or in section 78 of this
Act, the Minister, AFMA and Joint Authorities are lhave regard to the
objectives of:

(a) ensuring, through proper conservation and mamagt measures, that the
living resources of the AFZ (the Australian Fishibgne) are not
endangered by over-exploitation; and

(b) achieving the optimum utilisation of the livingsources of the AFZ;

but must ensure, as far as practicable, that messwalopted in pursuit of those
objectives must not be inconsistent with the prestésn, conservation and
protection of all species of whales.

Section 3 refers to section 78 of the Managemehntwtich relates to the power of AFMA
to enter into arrangements with State or Territ®oyernments to manage fishing

operations in particular waters in accordance @itmmonwealth law.

Fisheries management is a complex matter. Origitizd Commonwealth controlled
fishing activity out to 12 nautical miles off shortn 1979 Australia established the
Australian Fishing Zone (AFZ) under the United Mas Convention on the Law of the Sea

(UNCLOS).
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The AFZ is broadly comprised of the waters adjatetustralia and its external territories
excluding the coastal waters and the Torres Straltthe Antarctic Territories. The AFZ

extends for 200 nautical miles out to sea from Aalist's shores.

The Commonwealth has a range of responsibilitieeuNCLOS and these are broadly
reflected in subsection 3(2) of the Management AGNCLOS also requires Australia to
protect and conserve the marine environment, im@hmeasures to prevent marine
pollution and carry out scientific research to gase our knowledge of the marine

environment.

While the main focus of this review will bésheries Administration Act 19%nd the
Fisheries Management Act 199khe review will also include the following piecek
Commonwealth fisheries legislation:

Fisheries Legislation (Consequential Provisions) @91

Northern Prawn Fishery Voluntary Adjustment Schéwen Guarantee Act 1985

Statutory Fishing Rights Charge Act 1991

Fisheries Agreements (Payments) Act 1991

Fishing Levy Act 1991

Foreign Fishing Licences Levy Act 1991

Fisheries Levy Act 1984
The scope of the review includes issues raisedrualbsubordinate legislation such as
regulations, rules and guidelines made under tbeeaBcts.

Restrictions on Competition in Fisheries

On the basis of the information provided by the N@gy regulation that restricts entry or
exit, limits production or prescribes how peoplenpete and produce, would be on the face
of it a restriction on competition. So too wouldd®y regulation that leads to price or cost
advantages for some people over others. Howevarpilld not be assumed that all
regulations are anti-competitive.

Page 12

96



The regulation of fisheries management is freqyeatiicussed in terms of ‘input’ and
‘output’ controls. Input controls refer to the ganof restrictions on fishing operations that
reduce the efficiency of fishing operations. Manput controls are used in Australia and
around the world including limited entry restrigt®) vessel size, engine horsepower, type
of harvesting gear that may be used, number of &ipessel can take per day, season

closures, length of nets, the number of hooks esed

Output controls affect the amount of fish that bartaken rather than the way in which
they are caught. The best-known example of outpuatrols is “individual transferable
guotas” which are allocated to individual fisheFor example, if it is determined that 500
tonnes of a particular fish species can be hargge#ten 10 individuals could each be

allocated a quota of 50 tonnes each.

Some examples of areas regulated by fisheriedadgigis, which may have the potential to

restrict competition, are listed below.

Restrictions on entry to or exit from fisheries

Entry restrictions apply to many fisheries for aga of reasons and in a range of ways.
The Committee is, for example, interested in loghkam the following aspects of licensing

for fishers and their boats:

» The need for an appropriate fishing concessiohée# permit, licence or a
statutory right to fish) to conduct fisheries oftienas.

» The ease of transferability of fishing concessions.

Restrictions on marketing

* Requirements that fish receiver permits be useetidy the quantities and
species of fish caught and that fishers must edibtders of fish receivers
permits.
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Controls on production levels

Many regulations and restrictions applying to fighin Australia fall under this heading,
such as the use of competitive total allowableleTAC) or the use of individual

transferable quotas.

» Ease of trading between quota holders in diffefisheries.

Output quotas for commercial fishers:

* The linkage of quotas to particular categoriessifdrs or the boats or the gear
they use (only applies to Patagonian Toothfish).

* Restrictions on the minimum or maximum quota haldiof fishers.

» Difficulties in transferring rights between perrhitlders and statutory fishing
right holders.

Restrictions on inputs used

* The impact on fishing rights and the cost of prdutunc(e.g. boats or gear).

* The impact of restrictions on boat sizes, enginegrpunderdeck storage etc.
* The impact of restrictions on boat replacement.

* The impact of boat, gear or use requirements dardifit categories of fishers.
* The impact of area closures.

» The suspension or cancellation of fishing concessio

Cost impositions on business

» The impact of cost recovery for fisheries managdroarfishers.
* The availability of alternative fisheries managemaoviders.

» The impact of compliance costs upon different catieg of fishers.
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Different impacts on concession holders and invssto

» The impact of different regulations and treatmedrdgwner operators, non-
owner operators, companies, co-operatives, futhiue operators,
commercial/recreational fishers etc.

» The use of auction tender processes or ballot¢mdevho receives a fishing

concession.
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The Review Process

The Commonwealth Department of Agriculture, Fisbeand Forestry has established a
Committee of Officials to conduct this review amgbort its recommendations by the end of
1999. The Committee of Officials consists of atependent Chair appointed by the
Minister for Agriculture, Fisheries and Forestrydaepresentatives from:

* Australian Fisheries Management Authority.

* Australian Seafood Industry Council.

* Commonwealth Department of the Environment.

* Commonwealth Department of Agriculture, Fisheried &orestry.
* Commonwealth Scientific and Industrial Researchaigation.

» Recfish Australia (representing recreational fisheand

* the commercial fishing industry.

The review of the Commonwealth fisheries legiskai®required to:

» follow the Competition Principles Agreement procasd clarify the
Government’s objectives for the legislation;

* identify the restrictions in the legislation;

» analyse the effects of any restrictions and agbesscosts and benefits;

» consider alternative (including non-legislative)thaes of achieving the same
results; and

* ensure that any retained restrictive legislatiotoissistent with the net public
benefit principle.

The fundamental objective in examining the effdatestrictions is to identify the ‘without

change’ and ‘with change’ situations for industngldhe marine resources. This
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will allow identification of the impacts of remowgrany restrictions, and hence assess the
costs and benefits of moving to a less regulated@mment

In assessing the costs and benefits of movingéessaregulated environment, the
Committee needs to take into account a range vésssThese issues include economic and
regional development (including investment and ghwthe interests of consumers
generally, the competitiveness of Australian busses, the principles of ecologically

sustainable development, and the efficient allocatif resources.

This paper has touched upon a number of fishesgses that are relevant to NCP. The
Committee of Officials is seeking submissions agsthand other issues from any person or

groups who are affected by the relevant fishegggslation or involved in fisheries.

It is envisaged that the Committee will conducuanber of hearings to gather information
to assist it in the review. Once the Committe®#ticials has identified the issues from
written submissions received and the informatiotaimled from hearings, the Committee

will then conduct the necessary assessment in tefigusidelines prepared by the NCC.

Submissions to the Committee

There is no prescribed format to be used for tladidg of written submissions. It would,
however, be appreciated if submissions could bedyp neatly hand-written and sent to
the Secretary of the Committee of Officials by L& 1999.

The Committee will treat all submissions as pubdlbcuments and may on occasions
circulate the submissions and quote from them ahlihsis unless advised otherwise.
Some information relevant to the review may well @ suitable for public disclosure.
Examples of such information include ‘commerciatonfidence’ information and

information of a culturally sensitive nature supgliby indigenous people. The
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Committee undertakes to respect the confidentiafiguch information where it is

requested to do so.

Further information on submissions to the Commiéteéd the conduct of the review can be

obtained from the Secretary of the review:

Howard Allen

Secretary

Committee of Officials — Commonwealth Fisheries is&gion Review
Fisheries and Aquaculture Branch

Agriculture, Fisheries and Forestry - Australia

GPO Box 858

CANBERRA ACT 2601

Telephone: (02) 6272 4387 Facsimile: (02) 6272542

E-mail: howard.allen@affa.gov.au

Timetable for the Review

The Committee of Officials invites written submimss from all interested groups and
individuals by Friday, 18 June 1999. While theiloiations of the Committee will be
ongoing, the concerns raised in written submisswaitigrovide direction for the review.
Depending on the issues raised and the availabilipeople to meet with the Committee, it
is anticipated that consultations will probablyHzdd in the period late June to late July
1999. The Committee expects to be able to sulbsniinial report to the Minister for
Agriculture, Fisheries and Forestry by December9199
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APPENDIX 5

Notice of the Review
The following notice appeared in national newspsjoer 8 May 1999:

NATIONAL COMPETITION POLICY REVIEW OF COMMONWEALTH
FISHERIES LEGISLATION

In 1995 the Australian Commonwealth, State andifbeyrGovernments agreed to carry out a
review of legislation that had the potential taties competition. In accordance with this
agreement, the Commonwealth is undertaking a regfahe following pieces of Commonwealth
fisheries legislation:

Fisheries Administration Act 1991

Fisheries Management Act 1991

Fisheries Legislation (Consequential Provisions) 2891

Northern Prawn Fishery Voluntary Adjustment Sché&wen Guarantee Act 1985
Statutory Fishing Rights Charge Act 1991

Fisheries Agreements (Payments) Act 1991

Fishing Levy Act 1991

Foreign Fishing Licences Levy Act 1991

Fisheries Levy Act 1984

The scope of the review includes issues raisedruaidgsubordinate legislation such as regulations,
rules and guidelines made under the above Acts.

A Committee of Officials has been established tdautake the review. The review will focus on
those aspects of the legislation, which restrichgetition or appear to impose costs or confer
benefits upon business. The Committee invites sgdoms from any interested party.

Submissions should be sent to the Committee atdbeess given below by Friday 18 June 1999.
Groups and individuals who may be interested iningak submission are strongly advised to
obtain a copy of the terms of reference and arespaper providing more information about the
review before lodging a submission. Issues papedsurther information can be obtained from:

Mr Howard Allen

Secretary

Committee of Officials - Commonwealth Fisheries istagion Review
Fisheries and Aquaculture Branch

Agriculture, Fisheries and Forestry - Australia.

GPO Box 858

CANBERRA ACT 2601

Telephone: 02 6272 4387 Facsimile: 02 6272 4215

E-mail: howard.allen@affa.gov.au
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APPENDIX 6

List of Submissions Received

Submission No.

1

10

11

12

From

Ms Jenny Puglisi
“Torina M” Partnership Trawler Operators

John D Thompson

Secretary

Tasmanian Giant Crab Company Pty Ltd
Albert Menzel

Trawler “Dynasty”

Theresa Lowe

Secretary

Northern Prawn Fishery (Qld) Trawl Association Inc.
Martin Exel

Manager Fisheries and Environment

Kailis and France Group

Harry Moody

MAC Representative for Region 3

Author Unknown
Concerned Fisherman

AJ & H Shelton

Diane Tarte
The Marine & Coastal Community Network

Hans Jusseit

Executive Director

East Coast Tuna Boat Owner’s Association Inc.
Frank Meere

Managing Director

Australian Fisheries Management Authority
Australian Seafood Industry Council
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APPENDIX 7

Glossary of Terms
Access right

Australian Fishing Zone (AFZ)

Bilateral Agreement

Bycatch

Demersal fish

Fishing capacity

Fishing concession

Fishing permit

High-grading

Individual Transferable Quotas (ITQs)

A right to carry out specified fishing
activities.

Waters adjacent to Australia and its external
territories (excluding Torres Strait and the
Antarctic Territories) which extend from
defined baselines to 200 nautical miles
seawards, but not including coastal and
excepted waters. Agreed boundaries apply
where these zones intersect the 200 nautical
mile zones of other nations. Within the
AFZ, Australia exercises jurisdiction over

all fishing by Australian and foreign boats.
This is a Government-to-Government
agreement between Australia and another
nation allowing vessels of that nation to fish
within the AFZ.

All non-targeted catch including by-product,
discards and other interactions with gear.

Fish that normally live on or nea th
seabed.

The amount of fishing effort thdtshing
boat, or a fleet of fishing boats, could exert
if utilised to its/their full potential.

A Statutory Fishing Right, &nifig Permit,

a Foreign Fishing Boat Licence or a
Scientific Permit granted under the
provisions of thé-isheries Management Act
1991.

A type of fishing concession granteder
section 32 of th&isheries Management Act
1991to a person and authorising the use of a
specified Australian boat for fishing in a
specified area of the AFZ or a specified
fishery for specified species using specified
equipment.

Discarding a part of the catch in fawvof
catch of a higher value.

ITQs refemtdividual portions of a TAC —
units of quota - that allow the holder to
catch that portion of the TAC each season.
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Input controls

Joint Authority

Limited entry

Longline fishing

Offshore Constitutional Settlement (OCS)

Output controls

Pelagic fish

Precautionary Principle

Purse seining

The weight value of the ITQ changes
proportionally to changes in the TAC set for
a species each season. ITQs are fully
tradeable and can be sold or leased to other
persons.

Restrictions placed on the amouraffufrt
input into a fishery, for example by
restricting types and size of fishing gear and
boats and the amount of fishing time.

A fishery may be co-managed by the
Commonwealth and one or more States/NT
through a Joint Authority.

Management arrangements whereby anly
fixed number of operators are allowed to
fish in a particular fishery. New operators
may only gain access to the fishery by
purchasing an existing right.

A method of fishing that can béher
surface set (pelagic) or bottom set
(demersal) line fishing. Both methods
comprise a main line to which are attached
branch lines, each fixed with one or more
baited hooks or artificial lures.

An agreainbetween the State(s) and the
Commonwealth whereby the State or the
Commonwealth is given jurisdiction for a
particular fishery occurring in both coastal
waters and the AFZ. When no OCS
agreement has been reached, the fishery
remains under the jurisdiction of the State to
3 nautical miles, and the Commonwealth
from 3 to 200 nautical miles.

Restrictions imposed on the qugpwfitfish
that can be taken from a fishery within a
specified period of time. This can be by
either a competitive TAC or a TAC
allocated to participants as ITQs.

Fish that are normally found at the se
surface or in the water column.

Where there are threatenbus or
irreversible environmental damage, lack of
full scientific certainty should not be used as
a reason for postponing measures to prevent
environmental degradation.

A method used to capture schooling pelagic
fish whereby an area of water is surrounded
by a net set at the surface, which is then
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Resource Rent

Resource Rent Tax

Statutory Fishing Rights (SFRs)

Sustainable yield

Technological creep

Total allowable Catch (TAC)

‘pursed’ at the base to enclose the fish
school from beneath.

A component of profit or economipisisr
reflecting the productive quality of the
natural resource such as land, minerals,
forests and fisheries. True resource rents are
long run phenomena, are attributable to
access to the resource and are not short run
(such as returns to fishers’ skills or
information).

A tax imposed by Government oseth
given the right to utilise a community
owned natural resource for private gain.
Such a tax aims to appropriate part or all of
the resource rent to the community as owner
of the resource.

Rights granted usdetion 21 of the
Fisheries Management Act 199The
nature of SFRs in a fishery is detailed in the
plan of management, which creates those
rights. A SFR may be a right to use a boat,
a unit of fishing gear, or a quantity of catch
or other rights as identified in the plan.

The maximum catch that can bertdtom
a fishery over an indefinite period without
causing the stocks to be depleted.

A cumulative increase in fighéfifort
through technological improvements in
fishing gear, such as fish finding equipment
and navigation equipment.

A TAC represents theoaimt of fish of a
particular species that fishers are allowed to
take from a fishery in a prescribed period.
TAC is set for fish species managed through
ITQs.

107



APPENDIX 8

List of Acronyms

AFFA
AFMA
AFZ
COAG
CFBL
CSIRO
EEZ
ESD
FAA
FMA
GPS

ITQ

IUU
MAC
MOU
NCC
NCP
NORMAC
NPF
oCSs

OH&S

Department of Agriculture, Fisheries and ForestAustralia
Australian Fisheries Management Authority

Australian Fishing Zone

Council of Australian Governments

Commonwealth Fishing Boat Licence

Commonwealth Scientific and Industrial Researcha@iggation
Exclusive economic zone

Ecologically sustainable development

Fisheries Administration Act 1991

Fisheries Management Act 1991

Global Positioning System

Individual transferable quota

lllegal, unreported and unregulated fishing

Management Advisory Committee

Memorandum of Understanding

National Competition Council

National Competition Policy

Northern Prawn Fishery Management Advisory Coneaitt
Northern Prawn Fishery

Offshore Constitutional Settlement

Occupational Health and Safety
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RFMO

SBT

SEF

SENTF

SETF

SFRs

SSF

TAC

VAS

Regional Fisheries Management Organisation
Southern Bluefin Tuna

South East Fishery

South East Non-Traw! Fishery

South East Trawl Fishery

Statutory Fishing Rights

Southern Shark Fishery

Total Allowable Catch

Voluntary Adjustment Scheme
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