Aboriginal
Peoples and
Impact and
Benefit

Agreements:

Report of a
National

Workshop

Kevin OReilly
and
Erin Eacort

Northern Minerals Program
Working Paper No. 7

Canadian Arctic
Resources Committee

ISBN 0-919996-82-5




Canadian Cataloguing in Publication Data

O’Reilly, Kevin, 1958-
Aboriginal Peoples and impact and benefits
agreements : report of a national workshop

(Northern Minerals Programme working papers ; 7)
ISBN 0-919996-82-5

1. Impact and benefits agreements--Canada, Northern.
2. Native peoples--Canada, Northern. 3. Mineral industries--
Canada, Northern. I. Eacott, Erin, 1974- I1. Canadian Arctic
Resources Committee. IIL Title. IV. Series.

E78.C2074 1999 343.719°1°077  (C99-900106-X



Aboriginal Peoples and
Impact and Benefit Agreements:

Report of a National Workshop

by Kevin O’Reilly and Erin Eacott

Yellowknife, N.W.T.
May 29-31, 1998

Organized by the Canadian Ar ctic Resour ces Committee

Hosted by the Y ellowknives DeneFirst Nation

ISBN 0-919996-82-5



FOREWORD

The Canadian Arctic Resources Committee (CARC) embarked upon a research and advocacy initiative
in 1995 known as the Northern Minerals Program (NMP). This series of Working Papers sets out the
results of the research that was undertaken as part of this program. We are grateful to the following
foundations for providing financial assistance in one form or another over the duration of the NMP.

The Audrey S. Hellyer Charitable Foundation

The EJLB Foundation

The Walter and Duncan Gordon Charitable Foundation
The Richard and Jean Ivey Fund

The Laidlaw Foundation

The J.W. McConnell Family Foundation

The Molson Family Foundation

CARC has examined mineral development across the North for many years. Most of this work focussed
on environmental and socio-economic impacts and benefits, and conformity with law and policy. The
NMP envisioned a more proactive approach to linking sustainability and mining across the North. In
particular, the NMP has taken aim at the manner in which current policies, regulation and monitoring
practices reflect the principles of sustainability. As well, CARC examined the challenges and
opportunities that 'impact and benefits agreements' bring to Aboriginal governments.

The following is a list of the NMP Working Papers (an order form for these publications is found at the
end of each paper).

1. "Mine Reclamation Planning in the Canadian North" by Brian Bowman and Doug Baker.
2, "Aboriginal Title and Free Entry Mining Regimes in Northern Canada" by Nigel Bankes and Cheryl Sharvit.

"Reforming the Mining Law of the Northwest Territories" by Barry Barton.

(¥}

4. "Thinking About Benefits Agreements: An Analytical Framework" by Janet Keeping.

3, "A Guide to Community-Based Monitoring for Northern Communities" by Brenda Parlee.

6. "The Free Entry Mineral Allocation System in Canada's North: Economics and Alternatives" by Malcolm
Taggart.

7 "Aboriginal Peoples and Impact and Benefit Agreements: Report of A National Workshop" by Kevin O'Reilly

and Erin Eacott.

These papers are 'works in progress'; much of the research continues. While we believe that the findings
offer important opportunities for reform, the views and opinions presented are those of the authors and
do not necessarily reflect those of CARC.

CARC will continue to press for changes to mining practice and policy. The findings and
recommendations in these papers will be used by CARC to build an agenda for major reforms to
northern mining law, better environmental management of mineral development, and fairer relationships
amongst northern communities, governments and the mineral industry.
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Introduction

TheAboriginal Peoples’ Impact and BenefitsAgreement (I1BA) Workshop wasorgani sed by the Canadian
Arctic Resources Committee (CARC) and heldin Y ellowknife, May 29-31, 1998. The Y ellowknives
DeneFirst Nationhosted theworkshop. Eighteen Aboriginal organizationsand over 35 participantsfrom
across Northern Canadawerein attendance. Chief Fred Sangrisof the Y ellowknives Dene First Nation
and Barney Masuzumi, Research Director of the Dene Cultural I nstitute, co-chaired the workshop.

ThelBA Workshop grew out of an earlier workshop entitled Aboriginal Communitiesand Miningin
Northern Canadathat CARC sponsored in Ottawa April 12-13, 1996 as part of its Northern Minerals
Programme. Impact and BenefitsAgreementswereoneof themajor themes. Therewassignificantinterest
at the 1996 workshop in holding afurther session to concentrateon IBAs, and CARC agreed to facilitate
such asession.

Thepurposeof thel BA Workshopwasto provideaforumfor representativesof Aboriginal organizations
todiscussvariousissuesconcerning lmpact and BenefitsAgreements. Thereisarangeof experiencewith
IBAsamongst the Aboriginal organizations. Someorgani zationshavenegotiated numerousagreements,
whileothersareanticipating or seeking their first negotiations.

Thereareno consistent definitionsor label sfor IBAsand no record or catal ogue of those that have been
negotiated inCanada. Littlepublishedinformationexistsontheirimplementation. Confidentiality provision
inmost agreementsal so serveasabarrier to greater understanding of theevolving natureof IBAsandtheir
effectiveness. IBAswereoriginally negotiated between the government and amining company. These
agreementsfocused on ensuring that Aboriginal peoplereceived training for and employment inthe
company’ smining project. Morerecently, IBAshave been negotiated between Aborigina communitiesand
mining companies. Agreementsnow includeavariety of mattersbeyondtraining and employment, suchas
revenue-sharing, environmental provisions, reclamation procedures, cross-cultural training, and dispute
resolution. AsthetermImpact and BenefitsAgreementimplies, IBAsareintended to ensurethat Aboriginal
communitiesbenefit frommining projectsand, wherethey contain compensation provisions, toensurethat
those communitiesare compensated for the negativeimpacts of mineson their communities, their land, and
their traditiona way of life.

Aboriginal organizationshaveoftennegotiated |BAsinisol ationfrom each other withfew opportunitiesto
share experiences and to discuss issues. While it was impossible toinviteall northern Aboriginal
organizationswithaninterestinIBAs, CARC endeavouredto bringtogether agroup representativeof the
rangeof experienceavailableandthegeographicvariation of theNorth. Thegroupincluded Aboriginal
governments with settled land claims agreements, some with self-government arrangements, and othersthat
havenot yet begunformal negotiationswiththe Crown. Participantscomingtotheworkshophad diverse
concerns. Somewanted to learn about strategiesthat might be used to bring resource developersto the
table. Otherswanted to learn how to get better deals from companies or how to better prepare for



negotiationsandimplementationtotakeadvantageof trainingand contracting.

Thefollowingisasummary of theworkshop proceedingsand of themainideas expressed at the workshop.
Theworkshop beganwithaseriesof presentationsby variousAboriginal organizationsontheir experiences
withIBAs. Theworkshop participantsthen brokeinto small groupsto discusssome of the most important
issues concerning IBAs. At the end of the workshop, the discussion groups reported and made
recommendationsin aplenary session.

Presentations on IBAs Negotiations and Implementation

Several Aboriginal organizationswererequested to give presentationsat theworkshop about the negotiation
and implementation of some of themost significant IBAs.

1. Kitikmeot I nuit Association on the Ulu Project with Echo Bay Mines Ltd.
Presenter: Keith Peterson, Manager, Kitikmeot Economic Development Corporation

Project Background

Type of Mine: proposed underground gold mine, satelliteoperationto L upingold mineinthecentra
N.W.T., oretobetrucked over a100 kmwinter road, 1.5 milliontonsreservesat 0.374 ouncesof gold
per ton

Key Dates: property acquired by Echo Bay Minesin 1995, August 1997 project deferred until gold prices
improve

ThellBA (Inuit Impact and Benefits A greement) signedfor theUlu Project in September 1996isnot the
first one that KIA attempted, though itisthefirst IIBA negotiated under the Nunavut Land Claim
Agreement. In1994, theKitikmeot Inuit Association (K1A) spent over ayear negotiatingwithMetall
Mining. KIA learned alot about I I1BA’ sduring thisperiod, but Metall Mining shel ved its devel opment
project beforethellBA wassigned. Thesigning of theagreement for theUlu Project wasrelatedtothe
Lupin gold mine. The Lupin mine openedin 1982 and hires about 45-50 Kitikmeot Inuit. In 1996, Lupin
was running out of gold to mine and wasno longer cost effective onitsown. TheUlu Project, about 100
km northeast of Lupin, would extend the mine'slife6-7 years. Lupin did not requirean [IBA becauseitis
located outsideKitikmeot I nuit land and began production well beforethe Nunuvat Agreement. Ulu did
requirean |1BA becauseitislocated on land wherethe Inuit own the surface. ThellBA for Uluwas
important in order to try and retain thejobsat Lupin.

KIA’sauthority tonegotiatel IBA’ sstemsfrom article 26 of theNunavut Land Claim Agreement. Asthe
[1BA with EchoBay wasthefirst to benegotiated under theNunavut Agreement, someimportant principles
wereestablishedwhich createthefoundationfor futurenegotiations. Theseprinciples, takenverbatimfrom
thereport Myths and Realities of Inuit Impact Benefits Agreements (March 1998), included the
recognition:



That major project developments on Inuit-owned lands were required to add

“value” totheaffected community/regional economies,
That I1BA’swere to be considered a strategic and long-term economic devel opment tool

which could help build corporate capacity for Inuit;
That 11BA’ sshould be considered aninstrument for fostering goodwill between all parties, and that
agreements should providethefoundation for Inuit and major project developers “working
together” from the project inception, through to production and finally abandonment stages; and
finaly,
That the Ulu I1BA demonstrated acommitment on behdf of the developer to ensure,  through
every means possible, that project inputs - during the construction and operational phases- would
befulfilled to the greatest extent possible by Inuit. Thiswas done by embracing theideathat “Inuit
content” would be the primary trigger for contracting and sub-contracting of serviceswith the mining
operation. The acceptance of an Inuit Content Factor in considering and evaluating tendersfor the
services meant there would be astrong incentive for all potential contractorsto have as much Inuit
content as possiblein thefulfillment of contract specifications. By thisprocess, “vaue-added” for
land claim beneficiaries would be forthcoming.

Some of the highlightsof thelIBA with Echo Bay Minesare:

creation of Inuit businessand industry;

development of an Inuit content formulato hel p decide how contractsareto be awarded,;
financial assistancefrom Echo Bay for small businesses;

advance payments provided by Echo Bay for small businesses;

Echo Bay’ sassistance with community workshops,

presentation of awareness and education sessionsin schoolsby Echo Bay;

Echo Bay’ shelp with family assistance programmes; and

establishment of an implementation panel.

Therehavenot beenany implementationissueswiththellBA for the Ulu Project because Lupin itself was
temporarily closed in April 1998 dueto low gold prices.

EchoBay Mineswascommitted toworkingwithKIA regardingthelIBA. Echo Bay wasalwaysopenand
straightforward, unlike someother companieswithwhich KIA hasexperience. Therelationship with Echo
Bay wasagood one probably because KI1A hasbeen working with Echo Bay since 1978.

Discussion

e  What distinguishesamining company, such asEcho Bay Mines, that isinterested in the interests and
goalsof an Aborigina organization and is committed to working with the Aboriginal organization?

—> First, Echo Bay Mines had a previous long-term working relationship with KIA. Second, Echo

Bay wanted to develop on Inuit-owned land (i.e., there isalegal requirement for an I1BA), and
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therefore, the company needed Inuit cooperation for its economic gain. Third, KIA had
encouraged Echo Bay to speak with and consult the smaller communities.

e Who funded the negotiations?
- Federa andterritorial government programmesfunded thefirst three [IBA negotiations in which
KIA wasinvolved. However, outside expertise can bevery expensive. KIA iscurrently facing
their fourth negotiation, and they are asking the company to cover the expensesfor negotiations.

e Who were the people involved in the negotiations?
- KIA’snegotiationshaveincluded: technical expertise, an advisor, representativesfrom KI1A and
from the affected communities, and for some agreements, lawyers. Legal expertise was retained
to work on the agreement based on outcomes of detailed negotiations.

2. Makivik Corporation on the Raglan Agreement with Falconbridge
Presenter: Robert Lanari, Director of Special Projects, Renewabl e Resour ce Devel opment
Department

Project Background

Type of Mine: underground nickel/copper mineinnorthern Quebec, concentrate shipped to Sudbury for
smelting and onto Norway for refining, 17 milliontonsof reserves

Key Dates. December 1997 production began

Fal conbridge began construction of the Raglan minein 1995 following the signing of the Raglan Agreement.
Themineopenedin February 1998 andiscurrently infull operation. Ithasalifeof 15to20yearsand
employsapproximately 300workers. Employeeswork four weeksat themineand then havetwoweeks
off. Inuit employees have the option to work two weeks and have two weeks off.

Makivik wantedto negotiatean IBA to obtain social and economicbenefitsandtheparticipationof Inuitin
themining project. They also wanted to protect themselves. Makivik |earned that mines have a tendency to
evolverapidly. Makivik recommendedthat Aboriginal organi zationsget good proj ect descriptionsincluded
inlBA’ ssothat companiescannot deviatefromoriginal plans. If theproject becomeslarger thanoriginally
specified, the company must come back to negotiate with Makivik. Thewording of agreementsis
important.

TheRaglan Agreement doesnot set aquotafor I nuit employment. Sincetheminebegan construction, there
has never been more than 20% I nuit empl oyees. Somehow 20% became atarget, and having aquotacan
bedangerous. Theagreement could havebeenworded to say that asmany Inuit employeesaspossibleare
tobehired. However, no quotacan al so bedangerousif thereisno goodwill onthe part of the company.
TheRaglan Agreementincludessomeof thefollowing provisions. A committeeof Inuit organizationsand
Fal conbridgehasbeen created to overseeanumber of training programmes, such asheavy equipment
training and cooking. Inuit enterprises, such aslnuit Air, are given preference for contracts. Makivik
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wanted I nuit to start businessesso afew joint ventureswerebegun wherel nuit communitiesor individual s
joined with companiesto get contractswith the mine. For instance, onejoint venture hasreceived a
contract for al of thetrucking that occursat the minesite. The Raglan Agreement includesfinancial
compensation. Thelnuitwill receive$14 million plus4.5% of mineprofitswhichisestimatedto be $60
million over 15 years. The Raglan Agreement providesfor animplementation committee. The committee
consistsof threerepresentativesfrom Fal conbridgeandthreefromthelnuit. Makivik al so got agreement
that oneof their representativeswoul d be appointed to the Board of Directorsfor themine.

Though there are good rel ationswith the company, Makivik isfinding that problemsare continually
occurringwiththeimplementation of theagreement. Makivik hasdoneboth environmental and social
studies on theimpact of themine. A study onwater quality found that nickel was 68 parts/billionwhile
Quebec providesthat it should never be morethan 25 parts.

Twomainconcernsregarding social impactshavearisen. First, therateof turnover of Inuit employeesis
very high compared to that of non-Inuit employees -- 70% versus 15%. The reason for such alarge
differenceisunclear. Second, Falconbridgeisnot hiring older Inuit, including many whoworked for
Asbestos Hill in the 1970s.

Discussion

¢ Sincethe JamesBay and Northern Quebec Agreement does not requirethat IBAs be negotiated and

sincethis project isnot on Inuit-owned lands, how did Makivik get Falconbridge to the table to
negotiate an IBA?

- Makivik signed aM emorandum of Understanding (M OU) with Fal conbridgeto get the
company to negotiate. The MOU outlined aset of principles, for example, that the Inuit
wanted totalk about the environment, about employment and training, and about
compensation. Negotiationsfor anIBA then began based ontheseprinciples.

-> Falconbridgewasinterested in negotiating because an I nuit off shore claim hasbeen
recognised by thefederal government for negotiation. Fal conbridgeneededtheshorefor
shipping and wasconcernedthat if thelnuit ever settled aclaim, that coul d affect their
project.

e Arethepeoplewho negotiated thel BA alsoinvolvedinimplementation?
-> Someof themembersof theimplementation committeewereinvolvedinthenegotiations.

3. The Prince Albert Grand Council on the Athabasca Economic Development and
Training Corporation
Presenter: Don Deranger, Athabasca Training and Employment Coordinator

Project Background
Type of Mines: several underground uranium minesoperated by Cogema (Cluff Lake, McClean L ake,
Cigar Lake, proposed McArthur River, Midwest project) and Cameco (Key Lake, Rabbit Lake) in
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northern Saskatchewan
Key Dates. uranium mining sincethe 1940swith upsurgein theearly 1980s

Saskatchewan hasauniquesystemfor ensuringlocal and regional benefitsfrommining. The Saskatchewan
government requiresthat mining companiesobtainasurfaceleasefromthegovernment, andthe Surface
L ease Agreement requiresthat thecompany enter intoaHuman Resource Devel opment Agreement. In
1993, a Multi-Party Training Plan was devel oped within the context of the Human Resource Devel opment
Agreements. Thepartiesinvolvedintheplanaretheprovincial andfedera governments, Aboriginal
organi zations, and mining companies. ThePlanisaimedat providing and supporting employment, training,
and economicinitiativesinthemineral ssector for northern Saskatchewaninhabitants. In1992, beforethe
Multi-Party Training Plan, therewereonly ninepeoplefromthe Athabascaregionemployedinthemining
industry. By September, 1997, there were 276. The September 1998 goal of 300 employeesfrom the
Athabascaregionwill probably be exceeded as40 new jobsare planned for thefall of 1998.

In1983, theNorthern L abour Market Committee(NL M C) wasestablished, jointly chaired by thePrince
Albert Grand Council, Northlands College, and the Provincial Government Officeof Northern Affairs. The
NL M C hasvarioussubcommittees, suchastheMinera Sector Steering Committeewhichoverseesthe
Multi-Party Training Plan. Other subcommittees include theNorthern A pprenticeship Committee,
establishedin1993toincreasethenumber and opportunitiesfor apprenticeshipinall sectorsof northern
resource devel opment, and the Athabasca Regional Training Council.

The Athabasca Regional Training Council was established in 1986 to make recommendationsand give
advicetotheNLM C ontraining needsand prioritiesfor theresidentsof the Athabascaregion. The Council
also devel ops socio-economic profiles of communitiesintheregion. The Council consistsof seven
communities, threeof whichareFirst Nations. TheCouncil’ sachievementsinclude: thecreationof a
training centreat Stony Rapidsin 1987; work incooperationwith Cameco Corporationand Northlands
Collegeto purchase acomputerized upgrading programme; annual identification of prioritiesfor training to
bedevel oped and delivered inthe Athabascaregion; active participationinthe5-Y ear Multi-Training Plan
Agreement; and assistanceinthe development and delivery of athreeyear pilot project to upgrade training
togainemploymentinthemineral sector. Thepilot project trainingincluded oneweek work placementsat
minesites. The project was successful and wasincorporated into the Multi-Party Training Plan. The
AthabascaRegional Training Council hasfocused ontheminingindustry inthelast ten yearsbecauseit was
known that mines were coming to the region. Training programmes in the past ten years include:

prospectors' training, Adult Basic Education grades5- 10, tradestraining, First Aid, line cutting, small

motors, basic maintenance, carpentry, food services, career counseling, truck driving, mill operators, and
related skills.

Tomeet the needsof residentsinthe Athabascaregioninthenext tento twenty years, the Council has been
transformedintotheAthabascaEconomic Devel opment Corporation. TheCorporation’ spurposeisto
facilitate and coordinate economic and training activitiesthat support:

- increased job and business creation;



- economic devel opment that ismore sensitiveto local priorities;
- partnershipsthatimprovethedelivery of senior government programmesand other agencies,
- animproved environment for businessand economic devel opment;
- diversification of the Athabascaeconomy; and
- building and expanding the human resource capacities of thelocal people.

TheCorporationislooking at areasbeyondthemineral industry, such astourismandtransportation. Each
community isbeing analyzedto determinewhat it hasto offer in order to devel op someform of economic
activity inthecommunity. Thegoal isto devel op different projectsineach community; forinstance, one
community will havetheTribal Council offices, another community will focusontourism, and another
community will have post-secondary education facilities. Some of the planned and approved projectsarea
health facility between Stony and Black L akesthat will provide40 new jobs, and the AthabascaDene
Tribal Council whichwill beunder theumbrellaof the Prince Albert Grand Council.

The “Dialogue’ with Northern Leaders consists of Métis and First Nation leaders from Northern
Saskatchewan and mayorsfromnorthern Saskatchewanmunicipalities. Oneof themaingoal sresulting
from the Dialogue isthe development of astronger and more diversified Northern economy, creatingjobs
and businessopportunities. Toachievetheir goal, theNorthern|leadersproposean analysisof each sector
of thenorthern economy to determinewhereinvestment will achieve self- supporting economic diversification
andjob creation. They also proposean agreement betweenthefederal and provincial governmentson
northerndevel opment and aNorthern Devel opment Board to overseetheanalysisand agreement.

Discussion

e What isthe source of funding for the Athabasca Economic Development Corporation?
- The Saskatchewan government provides $45,000 ayear whichisabout 75% of the total cost of
running the Corporation. Theremaining amount comes from the communitiesinvolved inthe
Corporation. The main expenses are meetings, travel, and pay for two technical staff.

e Do the students who have one-week work placementsat theminesitereceiveany financial support
whilethey are working at the mine?
—> Themining company paysfor the students’ transportation, accommodation, and meals, but the
students do not receive any additional income.

e Don Deranger noted that low self-esteem and |ack of motivation seemsto cause ahigh turnover rate at
jobs. Hehastaken young people from the Athabascaregion to the Aboriginal Gamesfor anumber of
years in an effort to build self-esteem, self-confidence, and motivation. Programs for youth are
important becausethey can prepare them for future employment.

4. Little Salmon/Carmacks First Nation on the Mount Nansen minewith BYG Natural
Resources



First Presentation
Presenter: Ed Schultz, Executive Director of Implementation

Project Background

Type of Mine: undergroundgold/silver, Mount NansenMineincentral Y ukon, oremilled onsite, several
other propertiesin the vicinity, relatively small production

Key Dates: discoveredin1940s, past producer inthe1960s, BY G operationwent into productioninearly
1997

Thispresentationby Little Salmon/CarmacksFirst Nation offered acommunity perspectiverather thanthe
regional approach of the larger Aboriginal organizations which gave prior presentations. Little
Salmon/CarmacksFirst Nationislocatedin central Y ukon and hasamembership of 600thoughonly 170
residein the community of Carmacks. Since 1997, Little/Salmon CarmacksFirst Nation haslegally
managed and governed 1003 squarekilometresof land. For 600 square kilometresof thisland, Little
Salmon/Carmackshas Aboriginal titleto the surface and sub-surface of theland, including minerals. For
400 sguarekilometres, they have Aboriginal titleto the surfaceof theland, and theminera srest with the
Crown. LittleSalmon/CarmacksFirst Nationisprobably thefastest growing community intheY ukonwith
respect to economic activity. BY G Natural Resources has begun gold mining inthe area, and there are
proposal sfor anearby coal mine, acopper project, and productionfromalimedeposit. Traditionally,
mining companiesintheY ukondidnot seek Aboriginal consent or hireAboriginal peoplefor their projects
asworkerswere brought from southern Canada.

When L ittle Salmon/Carmacksentered negotiationswithBY G, it did not haveasettledland claim, and
therefore, it did not haveany substantial or recognized powerswithwhichtobargain. BY G wanted to erter
intoanagreement partly becauseitwasfinancially beneficial for thecompany tohirelocally. A rather basic
socio-economic agreement (i.e. IBA) wassigned. Theproblemwiththeagreement wasthat it wassigned
by the chiefsand council while the First Nation’ sconstitution, and | ater itsLand Claim Agreement, statethat
ownership of thelandisvested inthe people. Asaresult, whenthe claimwas settled, the socio-economic
agreement wasno longer legally binding. Renegotiation occurred, but an agreement was not ratified by the
citizensfor anumber of reasons:

- Theminedemanded full accessand nearly 50% controllinginterest over all theL ittle

Salmon/Carmacksmineral interests;

- Therewasalack of communication between the Little Salmon/Carmacks First Nation negotiators
andtherest of thecitizens, and when the Assembly cameto ratify the agreement, only a handful of
people understood what it said;

- Thecitizenshad alot of concernsregarding environmental conditionsat the M ount

Nansen gold mine.

Althoughtheagreement wasnot approved, Little Salmon/Carmacksand BY G dowork together on some
mutually beneficial issues, suchasemployment, training, and community projects. For instance, BY G



employs atotal of 70-75 people on site, 30 of which arefrom Little Salmon/Carmacks First Nation.
Another 5-10individualsfrom Little Salmon/Carmacksareemployed with subcontractorsonsite, andthree
arebeingtrainedinanassay lab. A joint ventureexistsbetween BY G, some other businesses, Y ukon
College, and Little Salmon/CarmacksFirst Nation, which hasestablished asatel litel nternet systemandis
now sponsoringtrainingin Carmacksto usethistechnology. A pilot project onliteracy training, whichis
sponsored by the mine, Little Salmon/Carmacksand other organi zations, hasrecently been devel oped after
anumber of Little Salmon/CarmacksFirst Nation citizensdeclined of fersof promotionto management
positions at the mine because they had alack of confidencein their ability to read and write. The project
a soprovidestrainingfor enhanced comprehensionand problem solving. Aneducationtraining society has
been devel opedto promote, foster, and recogni seindividual achievementsthat assistinthegoal of creating
asustainablecommunity. Thesociety will alsoidentify skillsthat will beneeded or desiredinthecommunity
in the future.

Thepresenter cautioned theworkshop parti ci pantsagai nst compromising their governancepowersor their
ability to properly monitor their landsby signinganIBA. Forinstance, Little Salmon/CarmacksFirst Nation
will never sign an IBA which forbids them from objecting during regulatory processes. TheLittle
Salmon/CarmacksFirst Nation government hasaclear mandateto ensuretheprotection of their lands and
resourcesto the greatest degree, and therefore, the First Nation government must retain the ability to
challenge the mine on environmental issues.

Discussion

e Haveany social issuesarisen that werenot addressed in the original socio-economic agreement?
- No, theagreement wasvery broad. SinceL ittle Salmon/CarmacksFirst Nation citizensare the
majority of the employees, there are few of the problemsthat occur when alarge percentage of
people from outside the community moveinto the area to work. There was an incident of
substance abuse at the mine site, but it did not involve Little Salmon/Carmacks First Nation people.

e WhenmineemployeesfromLittle Salmon/CarmacksFirst Nationnoticeany environmental problems,
they usually gototheFirst Nation’ sLand and Resources Department rather than to minemanagement.
TheL andand Resource Department doesenvironmental monitoring and enforcement inconjunction
withfederal andterritorial agencies. Mineemployeesfrom Little Salmon/Carmacks recognize that the
minewill not exist forever, and thereforeit isin their best interest in the long-term to ensure that
environmental practises are fully implemented. Part of the literacy pilot project isto give mine
employees afull picture of the mine workings and explain why certain practises, such as putting
chemicalsin thetailing pond, are done. Hopefully, thiseducationwill increasetheemployees’ vigilance
regarding environmental practi ses.

e Isthelanguage of the Aboriginal People used for instructionin the literacy pilot project? What isthe
language used at thework site? KIA indicated that Inuktitut is used at work sites, even to the extent



that signsarein Inuktitut.

-> Englishisthelanguage used both in the pilot project and at the mine site. Unfortunately, since
outsideinterestsare predominant in Y ukon society, everyone speaks English. More First Nations
people speak English than their own languages. Programs exist that are trying to revitalise the
languages. Likelanguage, outlook or perspective on the world can also be abarrier. The pilot
project, with regardsto problem solving, isincorporating the outlook on theworld that is held by
Aboriginal people becauseit may be substantially different from people raised south of 60° North.
Theprojectisa‘pilot’ project becauseLittle SAlmon/ Carmacks First Nation in cooperation with
the National Literacy Council istrying to determinewhat kind of innovative curriculum can be
developed.

How did Little Salmon/CarmacksFirst Nation get people employed at the mine who may not have had
the required skills?
- Therewasaperiod of timeintheL ittle Salmon/Carmacks areawhen mining activity wasvery
low. Little Salmon/Carmacks First Nation felt that new mineswould likely occur so ajoint initiative
withY ukon College was organized to train citizensin mining skills. When BYG arrived, the
citizensalready had the required skills. 1t wasrecommended, that if thereisa potential for future
mines, to not wait for the minesto begin in order to start training.

Wasthereanythingintheminingleasethat reflected any of theland claim agreements?
-> Little Salmon/CarmacksFirst Nation isnot aware of anything in the lease about land claims
agreements. The BY G site is on unoccupied Crown land. One of the main reasons BY G
wanted to enter into a socio-economic agreement was to have access to the land for which they
knew Little Salmon/Carmacks First Nation wasgoing to get a settled claim. Thisland hasavery
high potential for zinc, lead, copper, coal, and gold. Therewill probably thus be mining in the area
for along time to come.

It seemsto becommon practiceto put clausesin | BAsthat prohibit Aboriginal organizationsfrom

objecting to the environmental performance of amine. Do you have any further thoughts or advice on

thisissue?
—> Aboriginal peopleshould never professionally or personally get into aposition whereby they
compromiseany of their governmental powers. If Aboriginal peoplenegotiate their sovereignty,
they put restrictionson it and put adollar value on it, both of which they probably do not want to
do. Tell the company that theissueissimply non-negotiable, that you are not prepared to negotiate
any of your sovereignty. Tell the company that the issue has nothing to do with the fact that they
want to do certain activitiesin your areas, and state that it is possible to enter into an arrangement
for mutual benefit without negotiating your governmental powers. Add that you are not the body
that environmentally regulatesthem; regulationisdoneby theterritorial and/or federal government.

Second Presentation by LittleSalmon/Car macksFir st Nation
Presenter: ChrisNoble, Director, Lands and Resources Department
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The Landsand ResourcesDepartment of theL ittle Salmon/CarmacksFirst Nationwasfully establishedin
November 1997. It hasamandateto protect and preservethetraditional |and anditsresourcesfor future
generations. For instance, during future IBA negotiations, the department would ensure that a
comprehensi vereclamationand decommissioning planareestablished. Withregardstomining projectson
settlement land, the L andsand Resources Department hasan enforcement and monitoring roletoensure
that the land and resources are not jeopardized. Clausesin the Umbrella Final Agreement protect
settlement land that i sdownstream or adjacent to mining operationslocated on Crownland. For example,
BY G’ sMount Nansen mineison Crown land and dischargesinto acreek that flows through settlement
land. TheL andsand ResourcesDepartment monitorstheeffectson such settlement land. OnCrownland
withintraditional territory, theL andsand ResourcesDepartment i sjoi nt manager withthegovernment. The
department isalwaysinvolved with federal and territorial field inspections.

TheLandsand ResourcesDepartment iscurrently involvedinanumber of projects. Thedepartment hasan
ongoing comprehensivetraining programmefor itsstaff on water quality and mine operations. The
department isdevel oping aSettlement LandsActwhichwill legislateland and water useon settlement lands.
Aswell, in cooperation with the Na-cho Ny’ ak Dun First Nation and Selkirk First Nation, the department
isdeveloping aland useplanfor 140,000 squaremilesof traditional territory. Thisprojectinvolvesdefining
ecologically sensitiveareas, using traditional knowl edge, and defining potential minesand mineral sites.

Discussion

e Yukon First Nations have amuch more community based structure for their land management process
thandotheNorthwest TerritoriesFirst Nationswhicharemoreregionalized. Couldthe  land
management processesinthe Y ukon vary fromcommunity to community? And if so, are you worried
about the effectson or disincentivesto industry whenthey arefacedwithoneset  of requirements
from one community and another set from another community?

- Thefourteen Y ukon First Nation communities work closely together, and it is generaly
understood that all the communities are achieving similar goals. The UmbrellaFina Agreement that
appliesto all the communities outlinesthe processes for land use planning and environmental
assessment. Regulatory and environmental standards are enforced through these processes, and
they are standardized. They are not |less than what the general Canadian law already requires.
Companies may even find Y ukon First Nation requirements more stringent than standard Canadian
law. Although the land management processes are similar from community to community, in order
to achieve significant community contributionsin environmental assessment and monitoring, there
cannot be one uniform process.

5. Labrador Inuit Association on the Voisey' s Bay Project with Inco
Presenter: Chesley Andersen, Mineral Resources Advisor

Project Background
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Type of Mine: proposed open pit and underground nickel/copper/cobalt operation, oremilledonsiteand
then shipped by ocean vesselsfor smelting and refining

Key Dates: discovered in the early 1990s by Diamond Fields Resources and sold to Inco in 1995,
undergoing environmental assessment expected to becompletedinmid 1999

TheVoisey’ sBay Projectisavery largeproject that will producenickel, copper, and cobalt for 25years.
It includes open pit and underground mining operations, anairstrip, androads. Thereisconsiderable
uncertainty aroundtheproject givenlow nickel pricesand thelack of agreement betweenthecompany and
the province over thelocation for smelting the ore. The project islocated in an areawhere there has been
no previousmajor devel opment, except for afew Pinetreeradar sites. Thelnuit werenot happy about the
Voisey’sBay Project, especially asaresult of thelevel of disrespect they received from exploration
companies. They arebeginningto devel op abetter understanding of miningasaresult of thisproject.

TheL abrador Inuit Association (L1A) first began discussi onswith Diamond FieldsResources(later soldto
Inco) in October, 1995. A letter of intent wassigned, and the company eventually agreed to negotiate
IBAswithboth L1A andthelnnuNation. Thelnuit have now been negotiating with thecompany for over
two years, often steadily for three or four months at atime. There has been progressin the areas of
educationandtraining, employment, businessopportunities, and social and cultural protection. ThelBA
shouldincludeenvironmental impacts, compensation, andliability provisions, thoughthecompany is
reluctant regarding the latter. The agreement will not have aspecific quotafor employment for Inuit, but will
attempt tomaximizeopportunities. Problem areasduringthenegotiationsincludelegal provisionsanda
financial sharing arrangement that ismeaningful. Anattempt wasmade at pre-implementation of atraining
programmeto determine how well training would work. A multi-party training agreement was signed, but
unfortunately no oneagreedtofundthetraining programme. Ontheother hand, joint ventureswithInuit
and the company have been successful at the exploration stage.

LIA has stated that they need aland claim agreement and IBA before the project goes ahead. The
governmentshavenot beenvery sympathetic. However, afour party Memorandum of Understandingwas
negotiated a year ago between the Newfoundland government, LIA, Innu Nation, and the federal
government under the Canadian Environmental A ssessment Act for theenvironmental assessment of the
Voisey’sBay Project. The company has prepared an environmental impact statement as part of the
environmental assessment. Theenvironmental assessment panel hasfoundthestatement inadequate, and
thecompany iscurrently addressing theseinadequacies. Publichearingsontheproject will beginthisfall,
and production could start in the summer of 1999.

Discussion

Asthelnuitarestill negotiating, confidentiality must bemaintai ned, but questionswereansweredwhere
possible.

e What sortsof skillsdidyou concentrate on for the pre-implementation training programme?
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- The programme looked at what skills already exist in the community and gave a broad
perspective on whether or not LIA could meet employment objectives when the mine started. The
expected employment level when the mine beginsis420 and thisnumber will probably triple with
theunderground phase. Currently thereare 900 L abrador Inuit who areinterested in working at
themineonalist. They havealot of skillsfor the surface activities, such ascooking and cleaning,
but fewer skillsfor the underground work. Labrador Inuit have someexperienceindrilling,
blasting, and quarrying as aresult of their own small anthrosite quarry whichisnear Nain. The
programme also tried to look at what training could be done in the communities and what could be
done onthe mine site.

e What isthe proposed time-framefor negotiations? Isthere adeadline?

—-> Thecompany wantsto get the project up and running asfast as possi ble becausethey could
then have more control of the nickel market. The company might also then be able to close some
of their high cost Sudbury areaoperations and meet their contract demands. Now that the world-
market nickel priceisvery low, thereisno time-frame in which to finish negotiations. However,
Incoistill interested in Voisey’s Bay because they can use the open pit operation to cut their loan
costsfor theoriginal purchase of the property. The open pit isvery rich and will be alow-cost
operation.

e Haslnco continued explorationwhilenegotiating, or arethey building roads?
- They arecontinuingtodrill. However, asaresult of the court order from last summer, they
cannot build roads, though they would liketo, until the environmental assessment is finished.

e Does the continued drilling create some uncertainty for yourselves regarding the scope of the
underground phase?

—> No, the company hasfound enough nickel -- 150 million tons -- to begin mining and bein
production for many years. The company might continue exploration underground to have more
reserves with which they can justify the need for a smelter and refinery. However, thisjustification
isnot particularly needed because the company hasaready exceeded the 50 million tons of proven
reservesto economically justify asmelter and refinery. Inco wantsareturn on their investment for
buying Diamond Field Resources, so finding more ore bodies will simply help their overall financial
position.

e What sort of working relationshipdoesL | A havewith InnuNation? ThelnnuNationisessentially at
the same stageasLIA intermsof trying to negotiate aland claim and an IBA and in working on the
environmental review for theVoisey Bay Project. ISLIA ableto work closely with Innu Nation?

- Themineislocatedin anareawherethereisoverlapping Innu and Labrador Inuit land use. The
two Aboriginal organi zationsdo not have an overlap agreement, but they have the principles of one
worked out. The difficulty for both groupsisthat they are each involved in numerous large projects
and, therefore, working together is not a priority right now. Inaddition, both are negotiating
separate IBAs and land claims agreements. The Innu arein the midst of hydro development

13



proposals and are trying to build anew community. Both groups do not have the timeto work
together more, though they have talked about doing so. They have not met in six months, but they
expect to meet more frequently inthefuture. Sincethegroupsworked together last year in court,
they are able to do so in the general sense. However, the groups do not have the same negotiating
table, and for each group someissuesaredifferent or of differentlevelsof concern.

6. Cree Nation of Mistissini on the Troilusminewith INMET
Presenter: Alan Penn, Cree Regional Authority

Project Background

Type of Mine: open pit gold/copper mineineast central Quebec, 46 milliontonsof reservesat 1.2 grams
per ton gold and 1.4 grams per ton silver

Key Dates. began production in late 1996

The JamesBay territory in northwest Quebec hasarelatively extensive history of mining initssouthern
portionover thepast 30years. Therehavebeen 25individual mining operations. Thereisessentially no
history of Aborginial employmentinthemineral ssectorintheJamesBay territory. In1994, theMistissin
CreeNation brokeout of thismold and successfully entered an employment agreement withINMET.
INMET isthe operator of the open pit Troilusgold minewest of Mistissini. Themine hasnow been
operating for two years and is expected to last 15 years at a rate of 10,000 tonnes of ore per day.
Currently, thereare 75 Cree employeeson site and 25 on mine-related contract work. Cree make up half
of the driversat the mill.

Thereareseveral circumstancesthat madetheagreement betweentheMistissini Cree Nation and INMET
possible. Itwasnot obviousat theoutset that an agreement waspossible. TheJamesBay Agreementisa
land claim settlement that occured asaresult of litigation about hydro-€el ectric devel opment in Northern
Quebec. The James Bay Agreement doesnot initself providefor direct accessto participationinmining. It
doeshavean environmental and social impact assessment processand aprovisionfor protectionof wildlife.
Regiona and local Cree authorities have attempted to use thisimpact assessment asameans of gaining an
audiencefor theirinterestinmineral and other natural resourcedevel opment. Inthecaseof Mistissini Cree
Nation, unlikein other cases, theattempt wassuccessful. The Quebec government hasviewed suspiciously
the Cree’ suse of impact assessment to gain accessto partnershipsinthemineralssector. The Quebec
government hastold compani esthat they do not needto enter agreements. Theprovincial government has
advised mining companiesto be cautiousin their dealings with Aboriginal peoples so asnot to set a
precedent for theminingindustry ingeneral. Anagreement waseventually signed partly because: INMET
demonstrated awillingnessto approach the community; therewasagroup of Cree peoplewho were
preparedto pushvery hardfor theagreement; and therewasawidemeasureof public support. INMET
wasnot basedin Quebec, and wasnot significantly constrained by existing coll ectivebargai ning agreements.
thismade it possible to negotiate job descriptions, to provideaccessto Creeemployeesand circumvent
restrictionswhichwould normally accompany Quebeclanguagepolicies.
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Theagreement betweentheMistissini CreeNationand INMET isstructured primarily onemployment.
INMET agreed to negotiate job descriptions for all positions. The company was asked to, and did
produce, alist of potential contracts, and this list was screened by the Mistissini Cree Nation and
negotiated. Asaresult, the Creewere given the basisto plan their own private sector development. Much
of thecontractedwork during constructionwascarried out by ajoint venture. Theagreementincludes
provisionsfor training, for aremedial fundspackageaimedat familieswhoselivelihood(i.e. trapping) is
impacted by theproject, andfor theparticipation of Mistissini Creeinthedevel opment andimplementation
of environmental monitoring programmes. A good deal of emphasi sisplaced onminimizing communication
problemsat the work site between Aboriginal and non-Aboriginal people; for instance, thereisacultural
awarenessprogramme. Thework scheduleallowsthe Creetotaketimeoff inthespringfor hunting. The
turnover ratefor Cree employeesisvery low andissimilar to that of the non-Aboriginal employees.

TheTroilusmineisarelatively marginal andvulnerableproject. The Creecommunity seestheproject asan
opportunity togainwork experienceinacompany wherecontinued viability dependson strict control of
productivity.

The Legal Basis for Impact and Benefits Agreements
Presenter: Janet Keeping, Canadian Institute of Resources Law

CARC commissioned Janet K eeping, Research A ssoci ateat the Canadian I nstituteof ResourcesLaw, to
writeacomparison paper on IBAsin Northern Canadafor theworkshop. The paper wasincluded in the
package of background documentsthat were sent to each participant in advance of theworkshop. In
1997, M s. K eeping wascommissi oned by the Government of theNorthwest Territoriestowriteapaper on
the legal and constitutional basesfor IBAs. Inher workshop presentation, Ms. K eeping mentioned theon
going work of her colleague, John Donihee, to prepare aguide book on IBAsthat would draw upon
wording and arrangementsfound in abroad variety of IBAS.

Ms. Keeping spokeof four main pointsregarding thelegal issuesaround IBAs. Eachpointisrelatedtothe
fact that thereisno clear regulatory framework for IBAS.

1. Whether or notIBAsarelegally requiredvariesaccordingtolocation. For example, theNunavut Land
Claim Agreement statesthat an agreement islegally required. The Nunavut Agreement has many tools
for the negotiation and implementation of IBAS.

2. Lega requirementsfor thenegotiation of IBAsalsovary accordingtolocation.

3. EveninareaswherelBAsarelegally required, thereare nolegal requirementsfor the contents of IBAS.

However, some contentsor provisionshaveariseninanumber of IBAsthat areof legal concern. For
instance, many IBAsincludeaconfidentiaity clause and/or a clause that prohibitsthe Aboriginal
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organization from objecting to certain steps taken by the mining company, or certain eventsat the mine.

Such clauses negate Aboriginal organizations' freedom to speak and express opinion. Perhaps
Aboriginal organizations should let companies know that such clausesare not negotiable, or perhaps
government action is appropriate to prevent the inclusion of such provisionsin IBAS.

Article 26 of theNunavut Land Claim Agreement statesthat [|BA’ sareto betreated asif they are
enforceablecontracts. AccordingtoMs. Keeping, IBAs should not be thought of as contracts alone
because contractsintend that each party gives something to the other. For example, Aboriginal
communities should not, asisrequired by the covenant inthe BHP model  agreement, haveto refrain
from objecting to events concerning the mine' s devel opment or operation in exchange for benefits.
IBAsshouldideally be alegaly required part of the regulatory framework (pursuant to aland clam, or
statute). Seenin thislight Aboriginal communities do not haveto give the resource company anythingin
exchangefor the benefits, becausethe company isalready receiving theright to accesstheland and
extract minerals. However, IBAs could still beenforced as contractsif they arewrittenin language
which allows them to beenforced. Existing IBAstend to use unclear definitions and vague wording
which decreasestheir enforceability. |BAswith disputeresol ution mechanisms can likewise still be
treated, or enforced, as contracts.

Ms. Keeping al soexplained, using northern Saskatchewan asan exampl e, that |BA smay not benecessary
toprovideAboriginal peoplewithemployment andtraining opportunities. Employment andtraining
opportunities in northern Saskatchewan are not dependent upon agreementsbut aredependent uponthe
multi- party strategy that devel opshumanresourcecapacities. Moreover, most companiesdesirelocal
employment becauseit islessexpensive than transporting non-local employeesto and from the work site.

Discussion

It wassuggested that Saskatchewan hasthemost progressivegovernment intermsof looking at their
northern region, and therefore, if all governments could become as progressive, the requirement for
IBAsmight be eliminated altogether. However, the Saskatchewan system is aimed at employment,
training, and economicinitiatives. Itignorestheenvironmental andsocial  provisionsand issuesthat
current IBAsare attempting to tackle.

There is no developed body of law on IBAS, including need or requirement to ensure local
employment. Aboriginal rightsneed to beasserted inthe absence of clear law.

Therearecertainly partsof IBAsthat should belegally bindingand enforceable, for example, finanda
provisions. However, there are other parts of IBAs, for example business and employment
opportunities, that should be flexible so that they can respond to the progress of resource devel opment.
If, asaresult of numerous employment opportunitiesin acommunity, few individualswere available to
work for acompany, the community could be compensated financialy.
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e Resourcedeveloperswant tosignagreementsinorder togaingreater certainty for their project through
commonly accepted principlesand provisionsof IBAs. For example, with the James Bay Project,
Hydro Quebec argued that they did not legally require the consent of the Aboriginal peoplesto develop
additional features, but they | ater negotiated aseriesagreementscovering broadly defined remedial
measures.

e Successful IBAsrequiretrust. AnlIBA canbewell written with clear clauses, requirements, and
enforcement, butit will not besuccessful if thereisnotrust. The partiesmust want to get along and
cooperate. They must both understand the rules.

e Ms. Keeping was asked her opinion of the letter by Hans Matthews, President of the Canadian
Aboriginad MineralsAssociation (CAMA), commenting on her draft comparative paper for CARC.
Theletter was distributed at the workshop. She strongly agreed with CAMA’ sview that IBAs should
not include statementsindicating that the purpose of an IBA is to obtain community support for the
project. Ms. Keeping also agreed with the comments on the componentsthat should comprise IBAS.
IBAs should clearly state which components are impacts on the community, which are the benefits, and
which are compensation. Peoplewho areunfamiliar with  IBAssometimeswonder why Aboriginal
people are getting all these benefits. By clearly indicating what in an IBA isabenefit or compensation,
Aborigina peoplewill be better able to justify why they are entitle to an agreement.

e |f an Aboriginal organization did not receive compensationinan IBA or felt they did not receive

adequate compensation, compensation could be acquired after the fact depending on the circumstances.

It is very hard to determine what the compensation should be before the effects of amine are
encountered, and therefore, compensation mechanisms should be part of IBAS.

Discussion Group Summaries

Theworkshop participantsbrokeinto smaller groupstodiscussIBA issuesand concernsinrelationto
revenue sharing, confidentiality and non-disclosure, enforcement andimplementation, and environmental
assessment. A fifth discussion group oninternational and national trade agreements, suchasGATT
(General Agreementon Tariffsand Trade), NAFTA (North American Free TradeAgreement), and MAI
(Multilateral Agreement onlnvestment), wasal sorecommended; however, it wasdeci ded that there was
not enough expertiseinthisareato haveaproductivediscussionandthat further researchisrequired. The
following section summarizestheflip-chart notes, presentation, and recommendationsfrom each group, as
well asthe discussion that followed each presentation.

1. Revenue Sharing

e The differences amongst Aborigina communities, such as differences in resources and forms of
governance, need to berecognized. Asaresult of thesedifferences, aformulaor standard approachfor
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IBAs and fees/royaltieswill not work astherearedifferent categoriesof land ownership.

e Itisdifficult for an Aboriginal government to obtain arevenue-sharing regimewithout mineral rights.
Some Aboriginal Peoplewith land claims/self-government agreements have already outlined formulasand
processeswiththemsel vesand with thegovernment to deriveand shareresourcedevel opment revenues.
For exampl e, resourcesharingisoutlinedintheY ukon First Nations' UmbrellaFinal Agreement andthe
Nunavut Agreement. Nunavut Tunngavik Incorporated (NTI) retainsmineral rights, whilesurfaceaccess
isgrantedthroughtheRegional Inuit Associations(RIAS). Therearefeesandroyaltiesfor acquisition of
mineral rightsin Nunavut. NTI and RIAshave set, feesand royalty ratesfor accessto mineralson Inuit
ownedlands. OnCrownlandsin Nunavut, NTI receives50% of thefirst $2 million onroyalties, andthen
It receives5% onan ongoing basis(royaltiesarepaidtotheNunavut Trust). TheY ukon First Nations
haveasimilar percentagebreakdownfor royaltieson Crownlands. Thesepercentagesseemtobethe
government standard. Crownroyalty ratesfor mineralshaveremainedrel atively unchanged sincethe 19th
century and are now being revised.

There is a royalty sharing accord amongst Northern Tutchone First Nationsthat goes beyond the
UmbrellaFinal Agreement. Thereisalsoanaccordamongall Y ukon First Nationsfor thesharing of
resources(mineras, oil, and gas) and royalties. Thisaccordwascreatedinan attempt to ensure that
therearenot “have’ and*“havenot” First Nationsinthe Y ukon. If aresource development projectisnot
occurringonaFirst Nation’ slands, theaccord hasaformulawhereby all First Nationscan till receive
somefinancial benefit from the project.

¢ Aboriginal organizationsshouldbeawarethat thereisapotential problemfor royalty regimeswhen
mineral deposits are near aboundary of Crown and Aboriginal lands. Which rules apply or take
precedence may become an issue. Differencesinregimesmay also givethe Crown or Aboriginal
organizationsacompetitiveadvantageinattracting mineral exploration.

Aboriginal organizationsthat are seeking claimsshoul d beawareof and consider i nteractionsbetween
royalties and taxation. For instance, royaltieson Inuit owned landsaretax deductiblefor companies
whereasroyaltieson Crownlandarenot. IntheY ukon, royaltiespaidto First Nationsarenot taxabl eif
used for community benefit. Y ukon First Nationssuccessfully argued that one level of government in
Canadadoesnot typically tax another level of government.

e Twoknown uranium depositsexist withinnorthern Saskatchewan I ndian reservesand may bedevel oped
inthe near future. Saskatchewan First Nationswant to negotiate with the provincia government to access
royaltiesand feesfor devel opment on theseand other deposits. TheNorthern Dialogueof Leadersis
continuing to lobby for negotiations.

Inthe provinces, unlikeintheterritories, negotiations on royaltiesare with the provincial government
rather than the federal government.
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e InWaswanipi (Cree) territory in Quebec, themining that beganinthe 1950sisindecline. Asaresult,
thereiscurrently few opportunitiesto negotiate revenues. The primary resourcein thisterritory isnow
forestry. InMistissini territory, theminingindustry hasdecided to not negotiaterevenues, thoughthe
Quebecgovernment may bewillingtodo so. Forestry isal sothe predominant resourcein Mistissini
territory. TheCreehavereceived compensation benefitsfrom forestry impactsontheir lands, andthereis
agrowing interest in the harvester-support programmein their territories.

e Many claimant groupshaveaccessprovisionswhich canallow somecontrol over subsurfacedevel opment
and shouldallow for someroyalties. For example, afew Sahtu community land hol ding corporationshave
successfully negotiated royalty provisionsin surfaceaccessagreements.

e |f an Aboriginal organization cannot accessroyalties, revenues could be provided through equity or
ownership of resourcedevel opment companies. Unfortunately, small communitiesoftendonot havethe
necessary capital toinvest incompanies. Thereisalsorisk of lossinsuchaninvestment.

Joint venturesand trai ning with mining companies, governments, or educational institutionscanhelp
communitiesto build thecapacity to becomemoreinvolved inmining; perhapseventotheextenttoown
and develop their own mines. Preferential contracting can also help provide revenuesfor communities.

¢ \What isthebest use of mining revenuesby Aboriginal governments? Themain goal shouldbetouse
royaltiesto createasustainablecommunity. Royaltiesshould beused for community benefits. Revenues
could beputintoinvestmentsand theinterest used for community projects. A portionof royaltiescould
beusedto support traditional skillsandlifestyles. Royaltiescan beusedto set up abusinessarmof an
Aboriginal organization such asadevel opment corporation. Aboriginal communitiesmust be awarethat
new money inacommunity meanstherewill bemoremodern commoditiessuch assnowmobilesand
televisions. These new commodities haveimplicationsfor the maintenance of traditional values,
perspectives, andlifestyle. Thereisadistinctionbetweenindividua compensation/benefitsand collective
compensation/benefits. Instead of adevelopment corporation, atrust fund could be set up so that
community organizations, such ashuntersand trappersassociations or training centres, could accessthe
money. The heritage fund concept could also be helpful for compensation and diversification of
workforcesand communities.

2. Confidentiality and Non-Disclosure

e Confidentiality and non-disclosure occur both during negotiations and after the agreement issigned. In
some agreements, such asthe Raglan Agreement, only certain pieces of information areto be kept
confidential; whereasin other agreements, such aswith BHP, the entire agreement is confidential.
Confidentiality hindersthefreedomto speak and expressopinions. Itisvery difficultfor Aboriginal
organizationsto protect their people, their environment, and their use of theenvironment if thereis
confidentiality. Agreementscannot be negotiated without disclosing theinformation to community
members. Community membersneed to haveall theinformation becausetheir inputisneededinthe
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negotiations and because, in some communities, their consent to the agreement isrequired. After
agreements are reached, there should be disclosure, except perhaps for the notes and data used in
negotiationsand for thetotals of financial compensation. Agreementsare negotiated on behalf of
Aboriginal communities, and therefore, community membershavearight to al the information about a
project, including acopy of the agreement. Companiesneed to know that itisvirtually impossibleto
devel op positionsthat arecommonto all membersof acommunity and then, on behal f of thecommunity,
negotiate aconfidential deal.

IBAsaresignedonbehalf of all membersof an Aboriginal community, but what if onemember publicly
statesthat they disagreewith aconfidential aspect of theagreement or apermit, or leaksconfidential
information? Where does the liahility for thisbreach lie -- with the Aboriginal organization that signed the
agreement on behalf of thecommunity, or themember who spoke out? How can an organization keep
community membersfrom speaking out?

When more than one Aboriginal organization negotiateswith the same company and thereare not overlap
agreements, confidentiality and non-disclosure are greater problems. Each organization negotiateson its
ownandthereislittleor no sharing of information. Thedifferencesinexperience, skills, and knowledge
between Aboriginal organizationsallow thecompany totakeadvantageof thelack of communications.
Aswell, someorgani zationsbenefit morethan others. Aboriginal organizationswant to know what the
other organizations are negotiating. Aboriginal groupsthat are negotiating with acompany should be
allowedtowork together bef oreand during negoti ationsbecause disclosureamongst severa beneficiaries
could promotefairer, more equitable agreements.

Confidentiality isoften included in IBAsto placerestrictionson the ability of beneficiariesto object to
licenses, permits, company policies, and related matters. Asaresult, IBAsmay notincludeadequate
environmental impacts, monitoring, and approvals. Aboriginal organizations need to ensure that IBAs
includeopen, rigorous, andfair environmental reviewsand monitoring, and theability toenforcethe
agreement.

Toensurethat Aboriginal organi zationshavethenecessary informationfor negotiationsandto ensurethat
obligationsin the agreement arebeing met, Aboriginal organizationsmust have accessto corporate
financia recordsand independent analyses. Aboriginal communitiesmay alsowishto havedirect
representation or invol vement in the management of themine.

Other concernsregarding confidentiality and non-disclosurein IBAsincludethefollowing: First, thereisa
concernthat mediacouldleak confidential information. Suchanoccurrencecould havesignificant effects
during negotiations. Second, information from IBAsshould be availablewhen an Aboriginal organization
isinvolvedinother negotiations, suchasfor land claims. Third, government seemstobeusing IBAsand
therevenuesthat Aboriginal organizationsmay receiveasareasonfor reducing grants or eliminating
eligibility for programmefunding. Suchatrendisdisturbing.
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¢ Asaresultof confidentiality inlBAsandland claimsnegotiations, Aboriginal organizationsmustrely on
government. Havingtrustingovernment isincreasingly difficult with shrinking budgets and ageneral
declineinprotectionof thepublicinterest. Theremay bearolefor governmentin preventingtheinclusion
of confidentiality clausesin IBAS.

e What are the implications of the Del gamuukw decision on confidentiality and non-disclosure clausesin
IBAS?

3. Impact and Benefit Agreements and Environmental Assessment

e Therelationship between | BAsand environmental assessmentisnot clear. Thereisaconcernthat  #
environment isbeing sacrificed in IBAs.

e Regarding IBAsand environmental assessment (EA), therearetwotypesof Aboriginal organizations:
those with land claimsagreementsand those without land claimsagreements.

For Aboriginal peoplewithland claimsagreements, theenvironmental regul atory process and relationships
areclearer, but thereisstill agrey area. Thereneedstobemorediscussion onland usepermitting(e.g..
Gwich'in, Sahtu). A morecomprehensivesystem should becreated sothat any devel oper who comeson
traditional lands must consult the appropriate Aboriginal government(s). Asaresult of aland claim
agreement, an | BA hasgreater recognition of environmental impactsbecausethepublicprocessrelies
heavily onthe objectivesof theland claim and on community consultation. However, within land claims
agreements, therecognition of impactsvaries; for example, theGwich’in Agreement doesnot recognize
environmental impactsasmuch asdoestheNunavut Agreement. For Aboriginal organi zationswithout
agreements, the relationship betweentheenvironmental regulatory processand IBAsislessdefined. The
challengefor thesegroupsisthat thereisnolegal requirement for IBAs. Greater effort may berequired
by non-claimant groups negotiating IBAsto ensure that their concernsregarding the environment are
addressed.

e Many IBAsdo not have specificrequirementsfor Aboriginal peopletobeinvolvedinenvironmental
monitoring andreview. Evenwheretherearemonitoring provisions, they may not beideal. A weakness
in theRaglan Agreement i sthat thecompany, Fal conbridge, isresponsi blefor environmental monitoring.
Asaresult, nearby Inuit communitiesarenot very involved. TheBHPenvironmental assessment process
created the Independent Environmental Monitoring Agency, but in the agreement establishing the Agency,
therearenoresourcesprovided for direct Aboriginal participation. Asaresult of thedifferencesin
interpretation, the peoplefrom Lutsel K’ eFirst Nationoriginally believedthat “independent” meant the
Monitoring Agency woul d beindependent of government, but not of the Aboriginal peoples. Now, they
realizethat theMonitoring Agency carriesout itsresponsibilitiesindependent of the Aboriginal peoples.
The use of traditional knowledge by the Monitoring Agency is weak and should be more fully
incorporated. TheL abrador Inuit Association hopesto developasimilar model totheBHP Independent
Environmental Monitoring Agency, but will want to add amechanismtoexpressly includetraditional
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knowledge.

e FromanAboriginal perspective, environmental monitoring mustincludetraditiona ecological knowledge
(TEK). TEK needsto be put in print, especialy in non-claimant areas, to ensurethat IBA negotiations
areclear onwhat Aboriginal communitieswant to seein the agreement regarding environmental impacts.
IBAsshouldincludeprovisionsdealing with theuse of TEK.

¢ Regarding mineral devel opment, Aboriginal organizationsshould start environmental assessment and
thinking about environmental impactsasearly aspossible. Aboriginal involvement needsto occur before
devel opment, for example, at theexplorationand permitting stage. Aboriginal organizationsneedtogain
somecontrol over exploration becauseit often causesenvironmental damage. The damage extendsto
land beyond where the company wantsto develop. Over the past 25 years, government has spent
significant sumsof money to cleanupexplorationsites. Explorationactivitiesshouldrequirepermitsthat
specify abandonment and clean-up procedures. The problem with clean-up solutionsin the Mackenzie
Valley Resource Management Act isthat limited money isrequired asabond. InLabrador thereisnow
better control over exploration. For example, companiesmust completean archaeol ogical assessment
before work begins and must clean-up after exploration. Environmental assessment should occur earlier
intheresourcedevel opment processinanattempt to decreaseenvironmental damage. Many companies,
such asBHP, spend millions of dollarsbeforethey arerequired to do any environmental assessment.

e Most workshop participants felt that an IBA should be signed before the implementation of an
environmental assessment. AfterthelBA, apublicbody doesan assessment and ensuresthat other issues
areaddressed. Anenvironmental assessment may beawasteof timeand money if thecompany and
Aboriginal organization(s) havenot yet cometo an understanding or an agreement. Thereisalsoa
concern, for example, with the Gwich'in and Sahtu, that public monies may be spent screening, and then
therewoul d beno agreement withthe Aboriginal organization(s). By signingan|BA first, Aboriginal
people can better ensure that they will be consulted in an environmental assessment. IBAs and
environmental assessmentscan reinforceeach other -- those working on an environmental assessment can
benefit frominformationinthelBA, and viceversa.

¢ Aboriginal organizationsneedto havethecapacity to assessresourcedevel opment projectsand not wait
for thepublicbody tobeginassessment. Unfortunately, independent assessmentsarevery expensiveand
Aboriginal land administrationsaresmall. Thereisdeclining confidenceingovernment capability and
commitment to undertakeenvironmental assessment. For theVoisey’ sBay Project, the Labrador Inuit
Association(L1A) receivedintervenor funding fromthegovernment, but there isnot enough money todo
aproper assessment. LIA went directly tothecompany for funding studiesfor environmental assessnent
andfor monitoringthecompany’ sbaselineresearch. By monitoringthebaselineresearch, LIA isgaininga
greater understanding of the project and is, therefore, better able to analyze it. Innu Nation aso
conducted itsown inquiry into the mineral development. Thereshould be adequate money availablefor
Aboriginal organi zationsto assessprojectsandto participateinthepublicenvironmental assessment.
Corporationsneed to seethisissueasa“ cost of doing business”, and they should deal directly with
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traditional land holders/users. Thereisaneed for early community involvement in environmental
assessment to ensureproper designand collection of baselinedata. Thereshould beaclearly defined
federa policy for Aboriginal participation. Government may also have aresponsibility to ensurethat
Aboriginal people have the necessary resources to negotiate proper IBAs that can cover some
environmental concerns. Aboriginal involvement cannot beleftto corporate” goodwill” becausepast
experiencessuggest that too oftenthereislittle” goodwill”. Thecompany’ sinformationandresearch
cannot always betrusted to be accurate and sound.

¢ Withinexisting | BAsthereisawiderangeof mechanismsregardingtheenforcement of environmental
assessment/monitoringandreclamation. For instance, enforcement provisionsdiffer amongst thelnuvia uit
Final Agreement, theGwich’in, Sahtu, and Raglan agreements. Enforcementisvery contextual; some
IBAsand land claim agreementsdo not include any enforcement mechanisms.

e Thefederal governmentintendstointroducenew Metal Mining Liquid Effluent Regul ationsin 1999to
replacetheoriginal regulationsfrom 1977. Under thenew regulations, eachminein Canadawill be
required to develop aprocedure to detect and report ecol ogical effectsassociated with their project. The
mineswill haveto makereasonableeffortsto establish stakehol der invol vement inthedevel opment and
implementation of their ecol ogical effectsmonitoring programs. Therewill obviously be a need to
coordinatesomel BA swith these monitoring programs.

e Theremay bearolefor governmentin setting guidelinesfor companieson therel ationship between
environmental assessment and IBAS.

4. Enforcement and Implementation

e Successful implementation, aswell assuccessful negotiation, of IBAsdependsuponvariousfactors. The
following are afew basic principlesfor success:

- The Aboriginal community must be united by acommon purpose.

- Both parties must want to commit to ameanful agreement.

- Theremust beagood rel ationship between the parties. Mutual respect, dignity, andtrust are
required. If therelationship ispoor, no matter how well-written the agreement is, there will be problems
with theimplementation.

e |mplementation could beimproved by the creation of amodel IBA or amanual on how to negotiate
IBAs. Whenthereisno precedent or model to build upon, negotiationsandimplementationaremore
difficult. A model could cover al aspectsof development, including reclamation, and could establish clear
groundrulesfor al parties. A standardized or uniformpolicy would help eliminateinequalitiesacross
IBAS.

e Provisionsfor implementationneedtobebuiltintoIBAs. For example, IBAsneed to have mechanisms
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for partiestoreview theimplementation and performanceunder theagreement. Periodiceval uation of
performanceshoul d occur asfoundintheUluand Raglan Agreements. |mplementati on should beseenas
alearning process, and the agreement must allow for adaptation whileit isbeing implemented.

Notethat confidentiality and non- discl osure cause problemswithimplementationto becomemoreacute,
and they make enforcement more difficult.

Harmonization with other bodies of law could be valuableto implementation. For instance, there are
overlapswiththeobjectivesof IBAsandtheresponsibilitiesof senior government. Activities, suchasthe
collection of environmental data, need to be coordinated and harmonized.

IBAs should define enforcement procedures. They should ensurethat Aboriginal communitiesare not
solely responsible for enforcement. For example, the Inuviauit Final Agreement states that the
government cannot permit or approve the company to do certain activities unless the company
demonstratesfinancial responsibility forimpactsand hassi gned acompensation agreement.

Disputeresolutioniscritical toenforcementinI BAs. If thepartieshaveagoodrel ationship, dispute
resolutionwill, hopefully, stop or prevent noncompliance because the partiesresol ve problemsasthey
arise. Without disputeresol ution, penaltiesmay berequiredfor noncompliance. An1BA couldbewritten
with penaltiesasthe solutionfor enforcement rather than disputeresol ution; however, thissolution would
not beideal. Theterminology usedinIBAsfor disputeresolution, penalties, andincentivesisvery
important.

What i stheincentivefor acompany to progressonimplementation? | ncentivesoftenincludeconvincing
the company that they are going to save money or are going to makealot of money. LIA isinvolvedin
an agreement with acompany whichincludesajoint venturefor employment quotasthat islinked with
revenue. Inany year that the company does not employ a given number of Inuit, LIA gainshalf a
percentage point of thecompany’ sprofit margin and thecompany |oseshalf apercentagepoint. Theidea
isagood one; however, there are some dangers. When negotiating such aclause, the Aborigina

community may have problems achieving ahigher target for hiring employees. Aswell, the company may
insistonareverseobjectivewhereby, if the Aboriginal community cannot supply enough employeesto
meet thetarget, then the community ispenalized. Little Salmon/CarmacksFirst Nation did not include any
mechanismsfor enforcement of empl oyment quotasintheir attempted agreement with BY G becauseboth
partiesrecognized that the agreement wasfor mutual benefit.

Aboriginal organizationsmust enter agreementsknowingthat flexibility in targets, such asemployment
quotas, isnecessary. Therearealot of unknownsindevelopment projects; minesaredependent on
marketsand government policieswithrespect tomarket access. IBAsneedtoallow for theadjustment
of targets accordingto mineactivity. For instance, areview could beheld every threeyearsduringwhich
targets are revamped if necessary. IBAsmight also make special provision for development and
Implementation of decommissioning and reclamation.
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e |BAs should useclear and ssmplelanguageto allow Aboriginal peopleto gain abetter understanding of
the devel opment and implementation process. Results of IBAs should be publicized; for example, via
joint communiques (see3.17 inthe Ulu Agreement). Companies have adepartment which publicizessuch
results, but companiesonly publicizethepositiveaspects. Noaternateinterpretationisgiven.

General Issues
Process

e How canwelearnfrom past negotiationsof IBAstoimprovefuture negotiations? Some Aborigina
organi zationshavemoreexperiencethan othersnegotiating IBAs, but thereisnoresourcethat Aboriginal
organi zationscan accessto learn how to negotiateor tolearn from each others’ experiences.

e Sometimes, when acompany negotiates with morethan one Aboriginal organization, oneor more
organizations can get | eft out of the negotiations.

e Government should clarify theparametersfor negotiating IBAs. Government should createapolicy that
stipulates the requirements for IBAs. The policy should ensure that there are no clauses, such as
confidentiality, whichdemand Aboriginal communitieswaivetheir rights.

e Someworkshop participantsbelievethat thereisnorolefor federal or territorial/provincia governments
beyond the creation of apolicy outlining therequirementsfor anIBA. These participantsfeel that the
government should not be involved in actual negotiations between a company and an Aboriginal
organization; anIBA isaprivatedeal. However, othersfeel that, whilethe government should not be an
activeparticipantinthenegotiation, especially regarding Aboriginal groupswithwhichithastreaty
relationships, thegovernment doeshavecertainfiduciary responsibilitiesregarding | BAsthat it seemsto
be putting aside. Thegovernment’ sroleand responsibility istoensurethat Aboriginal interestsare
protected. Unfortunately, Aboriginal communitieshaveoften negotiated withfew resourceand/or an
inadequateregulatory framework. Thereisalso aneed for amechanism of policy evaluation not just for
individual IBAsbut for the concept of IBAsingeneral.

During the negotiations for the BHP socio-economic agreements, the government neglected its
responsi bility and seemed to sidewith the company. Thegovernment should have given Aboriginal
organizationsaccesstofunding sothat they could properly participateinthenegotiationswithBHP.
Lutsel K’ eFirst Nation received only $7,500 from thegovernment. Lutsel K’ e was constantly under
pressure to get resources to hirethe appropriate peopleto haveacl early understood process, including
trandationinto Chipewyan. A DIAND representativewasnoted ashaving saidinthe past that, if the
government had given more support to the Aboriginal communities during the negotiations with BHP, the
government would havebeen accused of paternalismand unwarrantedinvolvement. SomeDIAND
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representativesprobably believethisstatement; however, for others, itisaconvenient excuseto cover
thefact that government funds arevery limited. It was suggested that government would have more
money to contributeto Aboriginal organizationsif thegovernment had not spent vast amountsof moneyin
thepast to clean up the environment after industry expl oration and devel opment.

TheNunavut Agreement hasvariousgovernment checksto ensurethat theinterestsof Inuit are protected.
Perhapsthereshould besimilar territorial/federa policy. Aswell, Aboriginal peoplemust beassertive.
They must know what their rightsare. Perhaps Lutsel K’ ewastoo trusting and should not have allowed
otherstonegotiateontheir behal f, mistakenly thinking that their interestswerebei ng protected.

e Chiefs, councillors, negotiators, and community leadersshould not betheonly peoplewho ratify IBAs.
All membersof thecommunity should begiventheopportunity tovoteon ratification of an agreement.
There should be community consent beforean IBA issigned.

Employment and Labour

e |n Saskatchewan, the Multi-Party Training Plan set agoal that within 5 years, out of 700 availablejobs,
50% of the employeeswould be Aboriginal people. The3or 4 companiesintheareawereaskedtogive
projectionsto the Multi-Party Training Group on the kinds and number of jobsthat would become
availablewithinthese5years. Aboriginal peoplearenow beingtrainedtotry to meet the 50% objective.

e Lutsel K’ eFirst Nation found that some of their people did not havethetraining or education to be
employed at the BHP mine. A government training programme wasimplemented to certify these
individuals.

e How doAboriginal organizationsachievegender equality inminingemployment? Labrador Inuit women
want more employment, especially in non-traditional jobs. Upon employment, they also want separate
living quartersand separate counseling. LIA hascomeupwith somecreativeideasbutishaving problems
convincingthecompany toaccept them. L1A isconsideringfilingfor anaffirmativeaction programme
under the Newfoundland human rightslegidlation.

¢ \Would unionmembership by Aboriginal peopleworking at amineprecludethemfrom participatinginthe
benefitsof anIBA? It may bepossibletowork with organized |abour and companiesto set Aboriginal
hiretargetsas part of collective agreements.

Social Impact Monitoring

¢ TheRaglan Agreement betweentheM akivik Corporationand Fal conbridge saysnothing about social
impact monitoring. TheMakivik Corporation cannot get funding from Falconbridgetodotheir own
research on the social impacts of the mine devel opment because the company saysit is not their
responsibility. At the same time, Makivik cannot get funding from the government because the
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government saysit isthe company’ sresponsibility. It may be worthwhileto define social impact
assessment rolesand responsibilitiesin IBAS.

e Y ukonFirst Nationshaveadevel opment assessment processoutlinedintheir Final Agreement, andthis
processiscurrently being draftedintolegislation. Theprocesswascreated sothat Y ukon Firg Nations
will havestrong, community drivenreviewsand screeningsof projects. Thefocusof theprocessisthe
project’ simpactson the social fabric of thecommunity. Any IBAsthat aresignedwill havetoreflect the
legislated assessment process. The process will require that all proponents of projects apply to
designated First Nationsofficers. Duringthereview, proponentsmust outlineasocial impact assessment
to determinetheimpactson thecommunity and surrounding area. Whenapanel review involves First
Nation land, two-thirdsof the panel will beFirst Nations' representatives. Whenthereview doesnot
directly involve First Nation land, one-third of the representativeswill comefrom Y ukon First Nations.

Sustainability

e Mining isinherently unsustai nablebecausenatural resourcesareexhaustible. Aboriginal communities
should haveadiversified economicdevelopment strategy. They should not rely ononetypeof resource
exploitation. Aboriginal organizationsmay beableto negotiateIBAsand royaltiesin other resource
sectors. Becausenatural resourcesare exhaustable, Aboriginal organizationsneed to build lasting
benefits. They needtobuildthecapacity totakeadvantageof opportunities. Aboriginal communitiesmay
get their best return by investingin education andtraining. Thechallengeisto maximizebenefitsand
reducenegativeimpacts. For example, aresourcedevel opment project could resultinemployment and
revenuesfor 15 yearsand cause environmental and cultural damagefor 50 years. Communities must be
surethat thepositivesoutwei ghthenegativesinthelong run. Companiesneedto consult with Aboriginal
organizationsasearly aspossible(ie. at theconceptual stage) sothat Aboriginal organizationscan create
long-term plans or visions to maximize benefits.

Future Actions/Closing Recommendations

Workshop participants made a number of recommendations at the final plenary session. It was
recommended that amodel or draft IBA be prepared for areasthat do not have settled land claims. This
draft should beaguideor protocol and should outlinethe prosand consassociated with IBAs. It should
useclearer definitionsandlesssubjectivewording than occursinmost existing IBAs. Perhapssuchadraft
IBA could be a project for the Canadian Institute of Resources Law (CIRL). It was noted that the
Canadian Aboriginal Minerals Association (CAMA) has produced amodel IBA, and the Canadian
Association of Petroleum Producers(CAPP) hasdonework on oil and gasbenefits. A separate guide of
IBA prosand consneedsto be prepared for industry and government. CIRL isundertaking someworkin
thisareawhich should prove useful.

TocontinueinformationsharingonIBAs, abibilography of resourcesand contactson|BAsshould be
developed. Therecould be an ongoing forum or committeethat could act asaclearinghousefor this
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information.

CARC agreedto produceawritten version of theworkshop proceedingsthat will besenttoall workshop
participants. Workshop participants agreed that the Canadian public needsto be made more aware of the
issuessurrounding IBAs. Tothisend, CARCwill produceaspecial issueof Northern Perspectives that
will summarisetheworkshop proceedingsaswell assomeof thewrittenmaterial on IBAS, such as Janet
Keeping' scomparativepaper. Theissuewill elaborate ontheneed for better industry understanding, and
for industry-widerecognition, of IBAs (e.g.. theWhitehorseMining Initiativemodel). Thetext of thisissue
will be reviewed by all workshop participantsprior to publication. Someparticipantsinquiredwhether the
issuecouldbetrandated into French or Aboriginal languages, or beproduced asavideo. If sufficient funds
arefound, trandated issues or avideo might be considered.

Research Areas

Throughout theworkshop, partici pantsindicated that thefol lowing areasconcerning IBAsrequiremore
research:

¢ theimplications of the Delgamuukw decision on IBAsand royalties, and how the decision can be made
to work for Aboriginal peoples;

e contract law asit relatesto IBAS;
e mechanisms/conditionsfor successful implementationof IBAS;

¢ restrictionsonAboriginal sovereignty (for example, clausesin| BAsthat prohibit thebeneficiary from
objecting to certain parts of the resource devel opment process);

e confidentiality issues, for example,
- thedistinction between keeping certaininformationinanagreement confidential andkeepingthe
whole agreement confidential, and
- theeffectsof confidentiality requirements on the environmental aspectsof IBAS;
¢ theroleof government regarding IBAS;

o theimplicationsof international and multi-national trade agreements(GATT, NAFTA, MAI); and

e international comparisonsof IBAS.
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Appendix A

IBA WORKSHOP, May 29-31, 1998 -- Yellowknife, NT
FINAL AGENDA
Copper Room, Yellowknife Inn

Friday, May 29
afternoon arrival in Y dlowknife

6:00 PM Reception (informa) -- Great Hall, L egislative Assembly
to8:00PM - hosted by Hon. Stephen Kakfwi, Minister of Resources, Wildlife, and Economic
Devel opment, Government of theNorthwest Territories

Saturday, May 30 -- Copper Room, Yellowknife Inn

9:00 AM Welcoming Remarks and I ntroductions
-- Chairpersons(Chief Fred Sangris, Barney Masuzumi)
-- host First Nation (Y ellowknives Dene)
-- Canadian Arctic Resources Committee
- purpose of the workshop
- review and approval of the agenda

Presentations on I BAs Negotiations and | mplementation
9:30AM -seriesof half hour presentationsby Aboriginal organisations
-overview of their agreement
-insightsinto negotiations
-implementation issues
-question/answer period

Kitikmeot I nuit Association -- the UL U Project with Echo Bay Mines
presenters. Charlie Evalik, Keith Peterson

10:00 AM Makivik Cor poration -- the Raglan Agreement with Falconbridge
presenter: Robert Lanari

10:30 AM Break
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10:45 AM Prince Albert Grand Council
presenter: Don Deranger

11:15AM LittleSalmon/Car macksFirst Nation
presenters. Ed Shultz, ChrisNoble

12:00 PM Lunch; catered by the Y ellowknife Inn
1:.00 PM Presentations continue

Labrador Inuit Association -- the Voisey’ sBay Project with Inco
presenter: Chesley Andersen

1:30 PM Discussion (based on presentations)

2:15PM Presentation on Legal Basis for Impact and Benefits Agreements
-- Janet K eeping, Canadian I nstitute of ResourcesLaw

3:00 PM Break

3:15PM Discussion Groups
1 - Revenue Sharing -- royalties, equity and other forms
2 - Confidentiality and Non-Disclosure
3 - IBA’sand Environmental Impact Assessment -- sequencing
4 - Enforcement and Implementation
5 - Implicationsof International and National Trede Agreements
(NAFTA, GATT, MAI)

5:30 PM Workshop Ends for the Day
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Sunday, May 31 -- Copper Room, Yellowknife Inn

9:00 AM

9:30AM

10:30 AM

10:45 AM

12:00 PM

1:00 PM

1:30 PM

2:30 PM

Final Presentation on | BAs Negotiations and | mplementation

Y ellowknivesDeneFirst Nation -- the NWT Diamonds Project with BHP
presenter: Darrell Beaulieu

Discussion Group Presentations/Reports

- approximately half an hour for each

9:30 Group 1

10:00 Group 2

Break

Discussion Group Presentations, Continue
10:45 Group 3

11:15 Group 4

Lunch; catered by the Y ellowknife Inn

Group 5

Recommendations / Future Actions

Closing and Thank-You
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Appendix B

Invitees
tothe
Aboriginal Peoples’ Impact and Benefits Agreement Workshop

Yellowknife, May 29-31, 1998
Aboriginal Organizations
Invitationsweresent tothechief or president of each organi zation, unlessotherwiseindicated.
Canadian Aboriginal Minerals Association

Cree Nation of Mistissini
-Elijah Awashish

Cree Nation of Waswanipi
-Samuel Gull (Director General)

Cree Regional Authority
-Alan Penn

Deh Cho First Nations
Gwich'in Triba Council
Innu Nation

Kitikmeot Inuit Association



Labrador Inuit Association
Liard First Nation

Little Salmon/CarmacksFirst Nation
-invitationto Ed Schultz (Director of Implementation) aswell as Chief Eddie Skookum

Lutsel K’e DeneFirst Nation
Makivik Corporation

-Robert Lanari (Director of Special Projects) aswell as President Zebedee Nungak
Barney Masuzumi, Research Director, Dene Cultural Institute (co-chair for the workshop)
Na-cho Ny’ ak Dun First Nation
Nahanni Butte First Nation
North Slave Metis Alliance

Nunavut Tunngavik Incorporated
-Wayne Johnson (Mineral Resources Manager)

Paulatuk Community Corporation
-Chairperson Reuben Green

Prince Albert Grand Council
-Vice Chief John Dantouze

Ross River Dena Council
Sahtu Secretariat |ncorporated

TakuRiver Tlingit First Nation
-Ed Anderson

Treaty 11 Dogrib Triba Council
-Violet Camsell-Blondin aswell as Grand Chief Joe Rabesca

Tr'on Dek Hwech’in First Nation
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-Edward Kormendy aswell as Chief Steve Taylor

TulitaDistrict Land Corporation
-Clarence Campbell (District Coordinator)

Y ellowknives Dene First Nation
-Darrell Beaulieu (Deton’ cho Corp.) aswell asChiefsFred Sangrisand Jonas Sangris

Non-Aboriginal Organizations

Canadian Arctic Resources Committee
-Erin Eacott (Research Assistant)
-Robbie Keith (Executive Director)
-Kevin O’ Reilly (Research Director)
-Brenda Parlee (Consultant)
-Lindsay Staples (Board Member)

Canadian I nstitute of ResourcesL aw
-John Donihee
-Janet Keeping

Other Individual swho wereinformed about theworkshop and sent an agendaor the binder of
background documents:

-Jerry Asp (Canadian Aboriginal MineralsAssociation, VicePresident)

-Jennifer Ellis (Y ukon Conservation Society)

-Andrew Gaule(Nahanni ButteFirst Nation, and North of 60 Training and Consulting)
-Rick Hardy (lawyer for Sahtu Secretariat Inc.)

-Larry Innes (Innu Nation)

-Cindy Kenny-Gilday

-Jamie Kneen (Prince Albert Grand Council)

- Shelley Kaufman (National Round Tableonthe Environment and Economy)

-Doug Matthews (GNWT —Qil, Minerals and Gas)

-Christine Lee (Water and Duncan Gordon Foundation)
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-Norm Meek (Akaitcho Treaty 8)

-SteveNitah (Community Liason, Diavik Diamond Minesinc.)
-Bernard Penee(lawyer for Makivik Corporation)

-Chief RonRobillard (Black Lake DenesulineFirst Nation)

-Judy Rowell (Labrador Inuit Association, and CARC Board member)
-Norm Snow (Inuvialuit Joint Secretariat)
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Appendix C

Aboriginal Peoples Workshop on Impact and Benefits Agreements
Yellowknife, May 29 - 31, 1998

PARTICIPANT CONTACT LIST

Chesley Andersen

Mineral Resources Advisor
Labrador Inuit Association
P. O. Box 189

Nain, Labrador

AOP1LO

709-922-1022
709-922-2931 (fax)

Clarence Campbell

District Coordinator
TulitaDistrict Land Corporation
Tulita, NT

XOE OKO

867-588-3738

867-588-3739 (fax)

Chief Florence Catholique
Lutsel K'e DeneFirst Nation
P. O. Box 28

Lutsel K'e, NT

XO0E 1A0

867-370-3051
867-370-3010 (fax)

Robert Charlie
Gwich'in Tribal Council
P. O. Box 1509
Inuvik, NT

XOEOTO
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867-777-4869
867-777-4538 (fax)

Brent Denniston

Economic Development Advisor
Labrador Inuit Association

P. O. Box 189

Nain, Labrador

AOP1LO

709-922-1022

709-922-2931 or -1040 (fax)

Don Deranger

Athabasca Training and Employment Coordinator
Prince Albert Grand Council

P. O. Box 2770

Prince Albert, SK

S6V 7TM2

306-953-7234

306-922-3135 (fax)

Sholto Douglas
Vice-President

North Slave Metis Alliance
P.O. Box 340

Yellowknife, NT

X1A 2N3

867-873-9176
867-669-7442

email: nsma@ssimicro.com

Erin Eacott

Assistant Researcher

Canadian Arctic Resources Committee
#3-4807 49th St.

Yellowknife, NT
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X1A 3T5

867-873-5690
867-873-3654 (fax)

email: xcarc@ssimicro.com

Fred Elias

Executive Director
Kitikmeot Inuit Association
P.O. Box 18

Cambridge Bay, NT

XO0E 0CO

867-983-2458
867-983-2701 (fax)

emalil: felias@polarnet.ca

Sam Etapp

Cree Nation of Mistissini
328 Nesk St.

Migtissini, QC

GOW 1C0
418-923-3461
418-923-3115 (fax)

Charlie Evalik

President

Kitikmeot Inuit Association
P.O.Box 18

Cambridge Bay, NT

XO0E 0CO

867-983-2458
867-983-2701 (fax)

email: evalik@polarnet.ca

Samuel C. Gull
Director Genera
Cree Nation of Waswanipi
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Diom Blacksmith Building
Waswanipi, QC

JOY 3CO0

819-753-2587
819-753-2555 (fax)

Wayne Johnson

Mineral ResourcesManager
Nunavut Tunngavik Incorporated
P. O. Box 1041

Cambridge Bay, NT

XOE 0CO

867-983-2517

867-983-2723 (fax)

email: wjohnson@polarnet.ca

Janet Keeping

Research Associate

Canadian I nstitute of ResourcesLaw
Faculty of Law

University of Calgary

Cdgary, AB

T2N 1N4

403-220-3977

403-282-6182 (fax)

email: jmkeepin@acs.ucalgary.ca

Robbie Keith

Executive Director

Canadian Arctic Resources Committtee
7 Hinton Ave. N.

Suite 200

Ottawa, ON

K1Y 4P1

613-759-4284

613-722-3318 (fax)

email: rkeith@carc.org

Robert Lanari
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Director of Special Projects
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Appendix D

Major Points

from the Aboriginal Peoples Impact and Benefits Agreement Wor kshop

Yellowknife, May 29-31, 1998

The following are points that were made during discussion at the Impact and Benefit Agreement
(IBA) Wor kshop and which CARC feel saresignificant and should behighlighted. They should prove
hel pful to communitiesfacing mineral development, those negotiating IBAs and those in the midst of
IBA implementation. We hope that they may serve as broad principles and provide guidance or
assistance.

Purpose of Impact and Benefit Agreements

e The purpose of an IBA is not to gain an Aboriginal organization’s support for a mining
project. Support or acceptance of a project should not be included in IBAs.

e There are many people unfamiliar with IBAs who wonder why Aboriginal People are
receiving benefits. By clearly indicating what in an IBA is a benefit or compensation,
Aboriginal people will be better able to explain why they are entitled to them.

Preparing for Negotiations

e A Memorandum of Understanding (MOU) can help to get a company to negotiate an IBA.
e There is no clear regulatory framework for IBAs. Legal requirements to negotiate an IBA
vary according to location. Even where IBAs are legally required, there are often no legal
requirements for the contents of IBAs.

e Companies need to consult with Aboriginal organizations as early as possible (i.e. at the
conceptual stage) so that Aboriginal organizations can create long-term plans or visions to

maximize benefits.

e To ensure that Aboriginal organizations have the necessary information for negotiations, they
must have access to corporate financial records and independent analyses.

e It is important for Aboriginal People facing negotiations to have an understanding of
international markets in minerals.



Negotiations

e IBAs cannot be negotiated without disclosing the information to community members.
Companies need to know that it is virtually impossible to develop positions on behalf of all
members of a community and to then negotiate a confidential deal. Community members
need to have all the information because their input is needed in the negotiations and their
consent may be legally required. There may be a role for government in preventing the
inclusion of confidentiality clauses in IBAs.

e When more than one Aboriginal organization negotiates with the same company, the
organizations want to know what each organization is negotiating. Aboriginal groups that are
negotiating with a company should be allowed to work together before, during, and after
negotiations because disclosure amongst several beneficiaries could promote fairer, more
equitable agreements.

e The government has certain fiduciary responsibilities regarding IBAs that it seems to be
putting aside. The government’s role and responsibility is to ensure that Aboriginal interests
are protected. Unfortunately, Aboriginal communities have often negotiated with little funding
or regulatory support. The Nunavut Agreement has various government checks to ensure that
the interests of Inuit are protected. Perhaps there should be similar territorial/federal policy.

Content of Impact and Benefit Agreements

e A good project description is necessary in IBAs so that companies cannot deviate from
original plans. If a project expands or changes, there should be an opportunity to reopen the
agreement.

e Aboriginal people should be careful to not compromise their governance powers or their
ability to properly monitor their lands by signing an IBA. For example, if an Aboriginal
government has a mandate to protect its lands and resources, it may be wise not to sign an
IBA that forbids objecting to a mining company’s environmental procedures or regulatory
applications. It should be possible to enter into an arrangement for mutual benefit without
negotiating government powers. The Aboriginal government could remind the company that
they are not the body that regulate environmental performance as this is usually done by
territorial and/or federal governments or co-management bodies.

e Parts of IBAs, such as financial provisions, should be legally binding and enforceable. Other
parts, such as business and employment opportunities, should be flexible so that they can
respond to the progress of resource development. There are many unknowns in development
projects; amine could be influenced by market fluctuations or a natural disaster. IBAs need to
allow for the adjustment of targets according to mine activity and economic opportunities.
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e Aboriginal communities differ in terms of natural resources, capacity and forms of
governance. As a result of this variety, a formula or standard approach for IBAs and
fees/royalties will not work.

e Aboriginal organizations that are seeking claims should be aware of and consider
interactions between royalties and taxation. Differences in taxes or royalties may affect the
ability of either the Crown or Aboriginal government to attract mineral exploration.

Training and Employment

¢ IBAs may not be necessary to provide Aboriginal people with employment and training
opportunities. In some areas, government may make project approval conditional upon local
training and employment. Resource developers may desire local employment because itis
less expensive than transporting outside employees to and from the work site.

e If there is potential for future mines, skill inventories and training should begin early.

e Youth programs that build self-confidence and motivation are important because they can
assist with employment.

e Mining is inherently unsustainable because natural resources are exhaustible. Aboriginal
communities should have a diversified economic development strategy. Communities should
consider how non-renewable resource development can contribute to more sustainable
economic activities. Communities may get their best return by investing in education and
training.

Traditional Knowledge

e [tisimportant to specify the role of Traditional Knowledge (TK) in IBAs, especially in areas
without settled claims. From an Aboriginal perspective, environmental management of mining
projects must include TK.

Implementation

e Successful negotiation and implementation of IBAs depends upon various factors. The
following are a few basic principles for success:
- The Aboriginal community must be united by a common purpose.
- Both parties must want to commit to a meaningful agreement.
- There must be a good relationship between the parties. Mutual respect,
dignity, and trust are required.
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If the relationship is poor, no matter how well-written the agreement is, there will be problems
with the implementation.

e Provisions for implementation need to be built into IBAs. For example, IBAs need to have
mechanisms for parties to review the implementation and performance of the agreement.
Implementation should be seen as a learning process, and the agreement must allow for
adaptation while it is being implemented.

e Aboriginal organizations must have access to corporate financial records and independent
analyses to ensure implementation is proceeding in a timely and fair manner. Aboriginal
organizations may also wish to have direct representation or involvement in the management
of the mine.

e For consistency and clarity, itis helpful if there is some overlap of Aboriginal organization
representatives and mining company officials involved in IBA implementation who directly
participated in negotiation of the agreement. This helps avoid renegotiate of definitions or
other matters.

e Harmonization with other bodies of law could be valuable to IBA implementation. For
example, there are overlaps with the objectives of IBAs and the responsibilities of senior
government. Activities, such as the environmental monitoring, need to be coordinated and
harmonized.

¢ IBAs should use clear and simple language to allow Aboriginal People to gain a better
understanding of the development and implementation process. Results of IBAs should be
publicized; for example, via joint communiques.

Enforcement

¢ IBAs should define enforcement procedures. They should ensure that Aboriginal
communities are not solely responsible for enforcement. It may be possible to convince
governmentto withhold approvals unless the company demonstrates financial responsibility for
the impacts and a compensation agreement has been concluded.

e |IBAs are not simply contracts, but they can be legally enforced as contracts if they are written
in the appropriate language. Existing IBAs tend to use unclear definitions and subjective
wording which decreases their ability to be enforced. IBA’s with dispute resolution
mechanisms can likewise still be treated, or enforced, as contracts.

¢ Clearand concise terminology used in IBAs for dispute resolution, penalties, and incentives

is very important. Incentives for industry to negotiate IBAs are often in the form of convincing
the company that they are going to save money or are going to make a lot of money.
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Environmental Assessment and Impact and Benefit Agreements

¢ By signing an IBA first, Aboriginal people can better ensure that they will be consulted in an
environmental assessment.

¢ IBAs and environmental assessments can reinforce each other -- those working on an
environmental assessment can benefit from information inthe IBA, and vice versa.

e There should be adequate resources available for Aboriginal organizations to assess
projects and to participate in public environmental assessments. Corporations need to see
this issue as a “cost of doing business”. There should be a clearly defined federal policy for
Aboriginal participation. Government may also have aresponsibility to ensure that Aboriginal
People have the necessary resources to negotiate good IBAs that can cover some
environmental concerns.

e There may be a need to coordinate IBA monitoring provisions with new ecological effects
monitoring requirements evolving as part of regulatory change.

Future Impact and Benefit Agreement Projects and Research

e To continue information sharing on IBAs, a bibliography of resources and contacts on IBA’s
should be developed. There could be an ongoing forum that could act as a clearinghouse for
this information.

¢ A resource book on IBAs should be prepared drawing on current agreements. It should
outline the pros and cons associated with IBAs and show various options for specific
provisions, including purpose, financial arrangements, monitoring, enforcement, dispute
resolution and other matters.

e Industry-wide awareness and acceptance of IBA principles needs to be developed.
e The Canadian public needs to be made more aware of the issues surrounding IBAs.
e There needs to research in the following areas:

- the implications of the Delgamuukw decision for IBAs;

- the role of government regarding IBAs; and
- the impact of international and financial agreements on IBA.
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