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FOREWORD

The Canadian Arctic Resources Committee (CARC) embarked upon a research and advocacy initiative
in 1995 known as the Northern Minerals Program (NMP). This series of Working Papers sets out the
results of the research that was undertaken as part of this program. We are grateful to the following
foundations for providing financial assistance in one form or another over the duration of the NMP.

The Audrey S. Hellyer Charitable Foundation

The EJLB Foundation

The Walter and Duncan Gordon Charitable Foundation
The Richard and Jean Ivey Fund

The Laidlaw Foundation

The J.W. McConnell Family Foundation

The Molson Family Foundation

CARC has examined mineral development across the North for many years. Most of this work focussed
on environmental and socio-economic impacts and benefits, and conformity with law and policy. The
NMP envisioned a more proactive approach to linking sustainability and mining across the North. In
particular, the NMP has taken aim at the manner in which current policies, regulation and monitoring
practices reflect the principles of sustainability. As well, CARC examined the challenges and
opportunities that 'impact and benefits agreements' bring to Aboriginal governments.

The following is a list of the NMP Working Papers (an order form for these publications is found at the
end of each paper).

s "Mine Reclamation Planning in the Canadian North" by Brian Bowman and Doug Baker.

r2

"Aboriginal Title and Free Entry Mining Regimes in Northern Canada" by Nigel Bankes and Cheryl Sharvit.

% "Reforming the Mining Law of the Northwest Territories" by Barry Barton.

4 "Thinking About Benefits Agreements: An Analytical Framework" by Janet Keeping.

5. "A Guide to Community-Based Monitoring for Northern Communities" by Brenda Parlee.

6. "The Free Entry Mineral Allocation System in Canada's North: Economics and Alternatives" by Malcolm
Taggart.

Z "Aboriginal Peoples and Impact and Benefit Agreements: Report of A National Workshop" by Kevin O’Reilly

and Erin Eacott.

These papers are 'works in progress'; much of the research continues. While we believe that the findings
offer important opportunities for reform, the views and opinions presented are those of the authors and
do not necessarily reflect those of CARC.

CARC will continue to press for changes to mining practice and policy. The findings and
recommendations in these papers will be used by CARC to build an agenda for major reforms to
northern mining law, better environmental management of mineral development, and fairer relationships
amongst northern communities, governments and the mineral industry.




TABLE OF CONTENTS

Acknowledgments
0 110 0o o o 1
1.1 TWO HYPOLNESES. ...ttt bttt e bbbttt b e b b e ene e 1
1.1.1 TheFreeEntry HYPOthESIS.......coiiiiiiecece et 1
1.1.2 The 1870 Order HYPOthESIS........cooiiieiiieiesierie et 2
1.1.3 Other Possibl@ HYPOtNESES........c.cciuiiieciecie ettt s 3
1.1.4 Mininglegisationand land claim agreements..........cceovevererereneneseeee e 6
I =T 0 (o 011 0o F RSSO P PP 6
1.2.1 SomeExamplesof Conflicts Between Free Entry Mineral Exploration
and ADOrIQINal PEOPIES........cciieiieeeeeee e 7
1.2.1.1 Baker Lake Uranium EXPlOration...........ceceeveeieeneeieeseeseeseeseesieeeens 7
1.2.1.2 LacdeGrasDiamond RUSN..........cccveiireereeie e 9
1.2.1.3 Finlayson-Wolverine Lake Staking RUSh...........ccccceveeveieececie 10
1.2.2 TheElementsof aFree ENtry SYSem........cooiiiiiirieieiesese s 12
1.2.3 TheStatusof Land Claim Negotiationsin Y ukon and the Northwest
L= 10 == TSRS 14
1.2.3.1TreatieS8 and 11 ......cccoccuvereririeieie et nnens 14
1.2.3.2 Modern Land Claim AQreements.........ccooererereneneeieeneeseeseeseesieneens 17
1.2.3.3 AreasWithout AQreemMentsS .........cccceeveeieeeese e 19
2.0 TheConstitutional and Statutory Framework for Mineral Dispositionsin’Y ukonand
N0 g TS = ] (o = SR 21
2.1 The ConstitutionNal POSITION ........cceeieiieiieieseesie et ee e sseese e e sneenees 21
2.2TheMineral LEgISIatioN .........oieiirieieie e 21
221 ACQUISIION Of FIGNES.....ccieiecie sttt e nr e e eneens 23
2.2.2 Required Qualificationsto LocateaClaim..........ceoveiiererenerenereeeeee e 28
2.2.3 LandsOpen for ACQUISITION........ccueiieieeiie ettt 29
2.2.3.1 All Landsare Open for Staking ........coccoerererenereeeeneeseesee s 30
2.2.3.2 The Exceptionsand the Withdrawal POWer ............cccccevveieieeieennnns 31
224 Competing SUMaCe RIGNES ......coeiiieece e e 35
2.24.1The YQA. ... ettt sttt benre s 36
2.24.2ThE CMRS........oeieecte ettt aenneens 38
2.3Regulatory RulesAffecting Land and Water Useby Mineral ClaimHolders...........cccocevveeennennee. 40
2.3.1 TheTerritorial Land USe RegUIALIONS...........coieeiiiieceee e 41
2.3.2 WaEr LEGISIAION ....c.ceviieiiiieiieieeeie ettt 46
2.3.3 The1996 AMendmentstothe YOAL........occeeeeeeeeeeeeeeeeteeee s eee s se e enen s 50
2.3.4 The Mackenze Valley Resource Management Act (MVRMA)...........ccoveveeueee 51

2.3.4.1 Land USEPlanning ......cceeiuieiieiierie et 52



2.3.4.2 Land and Water BOArdS.........coeeeeeeeeeeeeeeeeeeeeeeeeeeeeeeeeeeeeeeeeeeeeeeeeaa s 53

2.3.4.3 Environmental ASSESSITIENL.........ceverierierieriesiesiesesesee e see e seessessennes 54

2.3.4.4 Land USEREQUIBLIONS...........eiuirieeieieiesie e 55

2.4 CONCIUSIONS ...ttt e et e e st este et e e s e beestesseesseenseeseesseenteeneesseenseeneenseenes 56
3.01saFreeEntry Schemelnconsistent withan Aboriginal Title?..........cccoovinciiicee 56
3.1Introduction: The Existing Jurisprudenceon SECtION 35...........coeiererinineneeeeee e 56
3.2 Aborigina Right or ABOMGING TIHIE......c.eeieee e 58
3.3 Nature and Content of an Aboriginal Titleand Limitationsonthat Title.........ccccevvveevieenenceeseenen. 61
3.3 NAUrEeaNd CONMENL.......cciieirieieieie et st ae e sre e 61

3.3.2  LimitalioNSON TItl8..c..eeiueeieeiesieeieeee e esie ettt sreense e sneenes 62

Lo L] 010 < 1< o TSSOSO 65
B BTN 1S 1o o PR 77
3.5.1 LegitimateLegidative ODJECIVE.........ccveiveieeieeeeece e 77

3.5.2 Upholding the Honour of the Crown..........c.cooeeirieieneee e 79

3.5.2.1 Priority of the Aboriginal ReSOUrCE USENS.........ccvveeieeeeriieie e, 80

3.5.2.2 CONSUILALION. ....eveeeeeneeeeeesieeiesieeste e eree e eesseesee e sneeseeeneesreesseeneens 84

3.5.2.3 AsLittleInfringement asPosSIbI€...........cccocoeiieiicceciecece e, 88

3.5.2.4 COMPENSALION......couviiiiiitirienieeeeee et re s 91

BB CONCIUSIONS ...ttt st e e et eese e beeseesseesseenseeseesseensesreesseenseeneensennes 92
I T (0 (o[ PR 9
O 1 (0o (8 oo PR 9
4.2 The 1867 and 1869 AQUIESSES ........cccuereerierieeteesteeieseesteeeessee e eeesreesseeeesseesteeneesseenseeneesseenees 96
T B 1 11= g 0 (= = 1o IRV R RS ROTPPRTRPRN 98
4.3.1 What are“landsrequired for purposes of settlement” ?..........cccevveveeveeceseeseccie e 99

4.3.2 Consider and Settlethe Claimsof theIndian Tribes........ccooveeieeice i, 100

4.3.3 TheEqUItaDIEPIINCIPIES ...c.veceeceeectece e 101

AN oo [ o= (o o OSSPSR 103



Acknowledgements

TheCanadian Arctic ResourcesCommitteeprovidedfundingto support Cheryl Sharvit’ sparticipationin
thisproject. Wewould liketo thank Barry Barton, John Donihee, Gary Nelsonand Erin Eacott for their
constructivecommentson earlier drafts.

Themapsinsection 1.2.3 areused with permissionand wereprepared by thel nformation M anagement
Group, Department of Indian Affairsand Northern Devel opment, Y ellowknifeandtheN.W.T. Centrefor
Remote Sensing, Government of theNorthwest Territories, Y ellowknife.

KevinO' Reilly supported theproject fromthe outset and provided useful input at several stages.

Nigel Bankes
Cheryl Sharvit
July 1998



1.0 Introduction

For thelast century or more, the Government of Canadahas proceeded ontheassumption that mining
legidlationinbothY ukonandtheNorthwest Territoriesallowsminersto enter ontothetraditional |andsof
aboriginal peoples, stakeclaims, gotoleaseand produceand export mineral swithout requiring theconsent
of theaboriginal peopl esconcerned, and without needingtopay compensationtothoseaboriginal people.

The purpose of thisworking paper isto question the validity of those assumptions.

The paper dealswith those partsof Y ukon and the Northwest Territorieswhich are not covered by a

modern land claim agreement.

1.1  TwoHypotheses

1.1.1 TheFreeEntry Hypothesis

The paper examinestwo related hypotheses. Thefirst, thefreeentry hypothesis, isthat amineral leasing
regime that embodies the basic elements of what has come to be known as a free entry regime is
inconsi stent with anexisting aboriginal titleandisthereforeunconstitutional unlessitcanbe justified in
accordancewithtestsdevel oped by the Supreme Court of Canada. Themain concern of thisportion of the
paper iswith .35 of the Constitution Act, 1982" and aparticular type of mineral leasing regime. Wewill
consider the jurisprudence on s.35 and apply it to two free entry mineral regimes, the Yukon Quartz
Mining Act? (YQA) and the Canada Mining Regulations® (CMRs). To date, much of the s.35
jurisprudencehasfocused onfishing caseswhich havecometo court asdefencesto prosecutions. The

challengeistoapply that jurisprudenceinthedifferent context of amineral dispositionscheme. Thecourt’'s

Being Schedule B to the Canada Act 1982 (U.K.), 1982, c. 11. Section 35 providesthat the“existing
aboriginal and treaty rights of the aboriginal peoples of Canada are hereby recognized and affirmed.”

R.S.C. 1985, c. Y-4. We have chosen to focus on the Y ukon hard rock regime rather than the Y ukon
placer regime.

8 C.R.C. 1978, c. 1516.



recent decision in Delgamuukw v. British Columbia® provides useful guidance.

We will examine the s.35 cases in some detail in Part 3 but, briefly, these cases hold that where an
aborigina plaintiff can establish a prima facieinterferencewith an existing aboriginal right, thegovernment
must justify that interference. In doing so, the government must demonstrate that the legislation
accommodatestheaboriginal interestin strict accordancewith thehonour and good faith of the Crown.
Thisrequiresexaminationof theoverall disposition systemthat government hasputin placefor theresource
in question, aswell asthe particular licence or incident that brought the conflict to court. Theexamination
will includerecognition of anappropriatepriority for theaboriginal interest; consultationto ensurethat
aboriginal rightsaretaken seriously; someconsideration of whether theinfringement of the aboriginal interest

hasbeenassmall aspossiblegiventhelegisativeobjective; andtheavailability of fair compensation.

1.1.2 The 1870 Order Hypothesis

The second hypothesis, the 1870 Order hypothesis, considersthe validity of amore broadly based claim.
The 1870 Order hypothesismakestheclaimthat thetermsof the 1870 Imperial Order in Council pursuant
towhichtheUnited Kingdom transferred theadministration and control of Rupert’ sLand andtheNorth-
Western Territory to Canada’, included certain termsand conditions (* the equitable conditions”), and that
theseconditionspreclude Canadafromalienating thelandsof First Nationsand aboriginal peoplebefore
there has been an equitabl e settlement of their claims. The 1870 Order is part of the Constitution of
Canada by virtue of s.146 of the Constitution Act, 1867 and s.52 of the Constitution Act, 1982 and it

thereforeoperatesasalimitation ontheplenary power that the Parliament of Canadawoul d otherwisehave

4 (1997), 153D.L.R. (4th) 193 (S.C.C.).

° Rupert’s Land and North-Western Territory Order, R.S.C. 1985, App. I1, No. 9 [hereafter 1870 Order].
Wewill be primarily concerned with the North-Western Territory.



pursuant to s.4 of the Constitution Act, 1871.° That section accordsto parliament the power to make
lawsfor the peace order and good government of theterritories. The 1870 Order has been subject to little
academic or judicial analysis’ although the practising bar, especially inthe Y ukon, placesheavy relianceon

the scope of the conditions.

1.1.3 Other Possible Hypotheses

Thefederal parliament hastheplenary legidl ative power tomakelawsfor theterritories. Theadministration
and control of all mineral interests(apart from mineral stransferred to aboriginal peoplesaspart of the
settlement of aland claim) isvestedinthe Crowninright of Canadafor theuseand benefit of Canada. For
thesetwo reasonsit isimpossibleto makethedivision of powersclaim that no provincial or territorial
mineral leasing statute can apply to lands that are subject to an unextinguished aboriginal title. The

Del gamuukw decision brings that question sharply into focus in the provinces® but the argument is more

e 34-35Vict., c.28 (U.K.).

! See the case report for Halferdahl v. Canada (Mining Recorder, Whitehorse Mining District), [1992] 1
F.C.813(C.A.). TheKluane Tribal Council andthe Council of Y ukonIndiansintervened and argued (at
817) that by the terms of the 1870 Order, Parliament was* constitutionally barred from empowering any
official, including the mining recorder from making any alienation of land or interest in land that may be
required to enable the Government of Canadato fulfil its duty to settle Indian land claimsin accordance
with certain equitable principles in what is now the Yukon Territory ...”. The court found it
unnecessary to deal with the question. See also Hamlet of Baker Lakev. Minister of Indian Affairs
(1979), 107 D.L.R. (3d) 513 (F.C.T.D.) [hereafter Baker Lake]; RePaulette, [1973] 6 W.W.R. 97
(N.W.T.S.C.), especidly at 136, rev’ d on other grounds (1975) 63 D.L.R. (3d) 1 (C.A.), aff'd (1976) 72
D.L.R. (3d) 161 (S.C.C.) on the basis that it was not possible to file a caveat in the Land Titles Office
against unpatented Crown lands. For judgements on preliminary motions related to the 1870 Order
see Montana Band of Indiansv.Canada, [1991] 2 C.N.L.R. 88 (Fed. C.A.), leave to appeal to the
Supreme Court of Canada refused (1991) 136 N.R. 421 n; Dawson First Nation v. Arkona Resources
Inc, [1993] Y.J. No. 231 (QL) and [1994] Y .J. No. 39 (QL); Calliou v.Canada (1997), 140 F.T.R. 9
(F.C.T.D.). Themost thorough academic commentary is K. McNeil, Native Claimsin Rupert’s Land
and the North-Western Territory: Canada’s Constitutional Obligations (Saskatoon: University of
Saskatchewan Native Law Centre, 1982); see aso R. Thompson, Aboriginal Title and Mining
Legislation in the Northwest Territories(Saskatoon: University of Saskatchewan Native Law Centre,
1982). Thompson's main thesisis a statutory construction argument to the effect that lands subject to
an aboriginal title are not subject to disposition under federal mining lawsor regulations, or, that at the
very least, the aboriginal owners are entitled to compensation as surface owners.

Supra note 4 at paras. 172 - 183. For discussion see N.D. Bankes, “ Delgamuukw, Division of Powers

3



complex inthe Territories.

For adivision of powersanalysisto haveany biteintheterritoriesweneed to maketwo points. Thefirstis
that at thetimeof writing, theterritorial governmentshaveno effective power tomakelawsinrelationto
minerals’ and will not havethat power unlessand until thefederal Crowntransferstheadministrationand
control of minesand mineralstothe Commissioners. Thesecond pointisthat evenupon suchatransfer to
the Commissioners, wewould need to establish that aterritorial legislaturewill not havelegidative powers
that aremoreextensivethanthoseof aprovince. Thisclaimhassomeintuitiveappeal andissupported by
ss.18 and 17 of the Yukon Act (YA) and Northwest Territories Act (NWTA) respectively. Those
provisionsareidentical and read asfollows:

Restriction on powers

18. Nothing in section 17 [section 16 of the NWTA] shall be construed as giving the

Commissioner in Council greater powerswith respect to any classof subjectsdescribed

therein than are given to legis atures of the provinces under sections 92 and 95 of the
Constitution Act, 1867, with respect to similar subjectstherein described.

Wedo not havean authoritativeinterpretation of thissection andtherearetwo competinginterpretations.

On the one hand, the section might be construed as a substantive limitation on power to ensurethat a
territorial legislature has no greater law-making powersthan those possessed by aprovince. Onthisview,

the provisionsrepresent aconsciousdecision by Parliament to limit the powersin ss. 17 and 16 to the

and Provincial Land and Resource Laws’, June 1998, submitted for publication.

° The Yukon Act R.S.C. 1985, c. Y-2, and the Northwest Territories Act, R.S.C. 1985, c. N-27, were
amended in 1993 (S.C. 1993, c.41) to allow the Y ukon and Northwest Territories legislatures to make
laws with respect to the management and sale of public lands transferred to the Commissioner and of
the timber and wood thereon. The provisions are modelled on s.92(5) of the Constitution Act, 1867
(U.K.), 30& 31Vict., c. 3, but are of course limited by the fact that the administration and control of
mines and minerals and surface title have generally not been transferred to the Commissioners.
Consequently, it is an empty power and will be until the federal government agrees to fill the box. In
the case of 0il and gasin the Y ukon see Canada-Yukon Oil and Gas Accord Implementation Act, S.C.
1998, c. 5, inforce May 12 1998, except ss. 11-13, 16, 18 (see ss. 28, 19(1)).



scopeof similar provincial powers. Despitevariationsinwording, whereapower listedinthe YA and
NWTA has a counterpart in s. 92, the scope of territorial authority can be no broader than that of a
province. Thusss.17(n.1)"® and 16(n.1) aremodelled on's. 92(5) and territorial powersto manage and sale
public lands are no greater than those of the provinces. Just asa province cannot sell landsthat are

“reserved for Indians’, even though it may own the underlying title,™* neither could theterritorial government.

Ontheother hand, thereissometextual andjudicial support for amorelimited interpretation of thesection.
Thismorelimited interpretation focuseson theword “ construed” in the section and emphasises that the
sectioncreatesarul eof interpretation and doesnotimposeasubstantivelimit onpower. Theinterpretation
also emphasi sesthat the section only appliesto headsof power intheterritorial list that aresimilar tothe
heads contained in the Constitution Act, 1867 and that thereisno legal reason why the parliament of

Canadacould not accord aterritorial legislaturegreater powersthanthoseaccorded toaprovince.*?

We do not proposeto resolve that i ssue here since the question is somewhat premature. Instead, we will
focus on the Constitution Act, 1982 and the 1870 Order aslimitations on federa powersand leaveto

another day theapplication of atraditional divisionof powersanalysiswithintheterritories.

Finally, the recent decision of the British Columbia Court of Appeal inHaida Nation v. British Columbia
(Minister of Forests)™ givescredenceto aseriesof statutory interpretation argumentsthat might forestall
the application of mineral |easing statutesto aboriginal titlelands by reason of general language containedin

the leasing statutes. In Council of Haida Nation, the court held that aboriginal title lands were an

10 The paragraph reads as follows: “the management and sale of the properties referred to in subsection

47(1) [property under the Commissioner’s administration and control] and of the timber and wood
thereon”, virtually identical to the wording of s. 92(5) of the Constitution Act, 1867.

11

Delgamuukw, supra note 4 at paras.174-176.

2 Thisis effectively the interpretation preferred by Borins D.J. in R. v. Davies (1986), [1990] N.W.T.R. 394
(Y.T.SC).
B (1997),153D.L.R. (4th) 1(B.C.C.A.), reversing (1995),130D.L.R. (4th) 661 (B.C.S.C.).



“encumbering right” within the meaning of the BC Forest Act thereby precluding the Crown from including
theselandswithinaforest disposition. Thereareanal ogousargumentsthat can bemadeunder the YQA and

the CMRs.

1.1.4 Mininglegidationandland claim agreements

This paper does not consider whether free entry regimes are consi stent with the modern land claim

agreementsin thenorth.*

1.2  Background

Thisintroductory section containsthreecomponents. Thefirst component describesthreestakingrushesin
theterritorieseach of which has caused conflictsbetween mineral activitiesand aboriginal title claims. The
second component describesthebasi c elementsof afreeentry mining system and di scussessomeof the
general public policy criticismsof such systemsthat have been advanced intheliterature. Thethird
component discussesthe current status of claims negotiationsin thetwo territoriesfor the purpose of

identifyingwhich areasarestill subject toanexistingtitleclaim.

1.2.1 SomeExamplesof Conflicts Between Free Entry Mineral Exploration and Aboriginal

Peoples

Threeexampleswill servetoillustratethenatureof disputesbetweenfreeentry mininglegislationand
aboriginal titleclaims. Thefirst exampledeal swiththeBaker Lakeuraniumstakingrushinthe 1970s, the

second example discussesthe Lac de Gras diamond staking rush inthe 1990s and the final exampleisthe

“ For a discussion of possible conflict between the Inuviauit Final Agreement and the Canada Mining

Regulations see G. Roy, “Negotiation and Consultation with Local Communities: The Inuvialuit
Experience” in M.M. Ross and J.O. Saunders, eds., Disposition of Natural Resources: Options and
Issues for Northern Lands (Calgary: Canadian Institute of Resource Law, 1997) 270.



Finlayson Lakerushinsouth east Y ukonwhich aso occurredin the 1990s.

1.2.1.1 Baker LakeUranium Exploration

Thisfirst exampleof astaking rushistherushthat led to thelitigationinHamlet of Baker Lakev. Minister
of Indian Affairs."> Theplaintiffsinthat case asserted an unextinguished aboriginal title over aportion of
the Northwest Territoriesand questioned thevalidity of the Territorial Lands Act,*® the Territorial Land
Use Regulations,*” and the Canada Mining Regulations'® asunlawful intrusionson their rights® The
plaintiffssought, amongst other things, an order restraining thegovernment fromissuing prospecting permits
and recording mineral claimsontheir lands. The government hadissued prospecting permitscovering
extensiveareasof traditional lands, and largeblocksof thoselandswerestaked. Extensiveandintrusive
exploratory work ensued. Justice M ahoney described someof theactivitiesthat compriseexpl oratory

work:%°

The exploration work under prospecting permits is of three kinds: geological
reconnai ssance, geochemical sampling and geophysical survey.... Themovement of
personnel, equipment and suppliesisby air. Theaircraft used aremost often helicopters.
Geol ogical reconnai ssanceinvol vessmall partiesof geol ogistsontheground.... They and
their campsarefrequently moved by aircraft. Geochemical samplinginvolvesanaircraft
setting down on alake, dropping adredge and taking samples of thewater and bottom
sediment. Samples may be taken at half-mileintervalsand are removed for analysis

* Supra note 7. We should not lose sight of the fact that the subject of the staking rush was uranium.

Exploration for and production of uranium raises particular ethical questions that are not germane to
other minerals. Several Inuit organizations have taken stances expressing total opposition to uranium
exploration on moral grounds.

16 R.S.C. 1985, c. T-7.
m C.R.C. 1978, c. 1524.
18 Supra note 3.

19

Baker Lake, supra note 7 at 514-515.

2 Id., at 530-531.



elsewhere. A geophysical survey involvesanaircraft flyingagrid patternover anarea. ...
the grid may beflownin linesas close asan eighth of amile apart at aslittle as one hundred
feet. Whenwork isdone ontheground, gridsare marked with stakes. Depending onthe
detail of theexploration, those stakes, twotothreefeet long, aredriveninto theground at
intervals of from 100 to 500 feet. To aid in spotting them, afew inchesof bright, plastic
ribbonisusually attached to thetop of each. It fluttersinany breeze. It rarely survivesa
winter and isknown to have been eaten by cariboul....

...If theresults of the preliminary work warrant, claimswithin that area are staked and a
diamond-drilling programmeisundertaken. Test holesaredrilled to depthsof several
hundred feet.

Thecourt acknowledged that theuseof low flying aircraft, both helicoptersand fixed wing, associated with

staking and geophysical activitiesdid resultin harassment of caribou and sometimesdeath.* Subsequent

studieshave confirmed that caribou are particularly vul nerablein low-energy situations and especially post-

calving.# Justice Mahoney also noted that “notwithstanding regulationsto the contrary and the efforts of the

Government defendantsto policethem, debrisisfrequently | eft at abandoned sites. Sometimesitiswashed

up on lakesandriver banks. Oil drums, propanetanksand, in oneinstance, abulldozer were mentioned in

evidence.”*® Whileproblemsof thisnatureare endemicin any disposition systemthey aremuchmore

difficult to control in afree-entry system than in aleasing system.

1.2.1.2 Lac de Gras Diamond Rush

Another example of conflict between afreeentry regimeand aboriginal titlearosefromthediscovery in

21

22

23

Id., at 532-33.

See Department of Resources, Wildlife and Economic Development, Government of Northwest
Territories, Discussion Paper, Management of Caribou Calving Groundsin the Northwest Territories,
Issuesand Options, September 1996, esp. at 4; Sensitive Habitats of the Porcupine Caribou Herd,
Report Accepted by the International Porcupine Caribou Board, from the Porcupine Caribou Technical
Committee, January 1993.

Baker Lake, supranote7 at 531.



1990 of kimberlitepipesintheLacdeGrasareaof theNorthwest Territories® That discovery started a
staking rush by over 150 companies.”® Morethan 21 million hectares of land were staked in the Slave
geological regionalone.?® Staking can directly disrupt community lifeaswell; in Snare Lake, for example,
prospectorsactually staked portionsof thecommunity without any communication with community
leaders.®  Such consultation asoccursoften occurs after the event when companiesrequire further

regulatory approvals. Thecommentsof theLutsel K’ eFirst Nationto the BHP Assessment Panel are
typical:

Although prospecting and mineral exploration hasbeentaking placeon our lands at Lac de
Grasfor several years, wewerenever consulted or informed about these eventson our
land.

Itwasnot until BHP/Diamet had decided to build aminethat they began to consult with
us.®

A rush of thiskind can result in direct interferencewith thetraditional usesaboriginal peoplesmakeof their
lands. For example, helicoptersfly low and scare off game. Prospectors conduct aerial geophysical

surveysand geochemical sampling of soil and water, they carry out surface searchestoilate minerals often

2“ See “ Presentation by Dogrib Treaty 11 Council to General Session EARPPanel Hearings” (Y ellowknife,
12 February 1986).

» “Diamond rush is on in the Northwest Territories’ Canadian Press Newswire (24 October 1994)

[hereafter “Diamond Rush”].

2 Id.
z John Donihee, pers. communication, May 1998. See also the transcript of Mr. Ted Blondin, Land
Claims Manager, Dogrib Treaty 11 Tribal Council to The Standing Senate Committee on Aboriginal
Peoples, Proceedings of the Standing Senate Committee on Aboriginal Peoples, FirstSession
Thirty-sixth Parliament, Tuesday, May 12, 1998, Issue No. 6, Third meeting on: Bill C-6, Mackenzie
Valley Resource Management Act:

We have experienced the biggest rush of claim staking in the mining history of

Canada, so much that these claim-staking activities cover 75 per cent of our

traditional territory, and right into one of our communities, Snare Lake.

» Lutsel K’ eFirst Nation, Submissiontothe NWT Diamonds Project, Federal Environmental Assessment
Panel, np, nd, mimeo at 4.



found with diamonds, and they drill for core samples.® Drilling becomes moreintensive asexploration

advances. Inthisparticul ar case, exploration and test mining on traditional lands® resulted in the location of

proposed diamond minesontheDogriband Y ellowknivesFirst Nations' traditional huntingandtrapping

territories.®* These hunting groundsareimportant not only for sustenance, but areal so central tothese

nations' cultures.?

1.2.1.3 Finlayson-WolverineL ake Staking Rush

Intensive exploration in the Finlayson-Wolverine Lake areain southeastern Y ukon began when Cominco

located its Kudz Ze Kayah (KZK) discovery in 1994.% In 1995, Westmin and Atnadiscovered the

Wolverinedeposit. After grid mapping, soil sampling, and someinitial exploratory holesindicated the

presenceof minerals, theWestmin/Atnajoint ventureincreasedtheir claimsintheareafrom 143t0 1,840,

29

30

31

32

33

“Diamond rush”, supra note 25. Sometimes small-scalemining actually takes place during exploration
to determineif aminewill be economical.

James Sturcke, “Dene Doubting Diamonds® (1994) 20(4) Alternatives 8 at 8.

Susan Wismer, “The Nasty Game: How Environmental Assessment isFailing Aboriginal Communities
in Canada's North” (1996) 22:4 Alternatives 10 at 10; Keith Damsell “Whose Land is it Anyway?’
Financial Post (2March1996). BHP sEkati project wasapproved by thefederal governmentinthefall
of 1996 with leases and licences issuing in January 1997: Indian Affairs and Northern Development,
News Release, “BHP Mine going through all the regulatory steps’ (7 January 1997). The proposal of
Diavik Diamonds Inc to establish a second diamond mine on an island in Lac de Graswasreferred for a
comprehensive study under the Canadian Environmental Assessment ActinMay 1998. Explorationin
the region continues: “Ekati partners evaluate pipes near mine” 84(15) Northern Miner (8-14 June 1998)
14.

TheYellowknives refer to their hunting grounds as their “most spiritually important lands’ in
Y ellowknives Dene First Nation, Environmental Assessment Review of BHP Diamonds Project: Fact
Sheet # 10: Our Position on Development, (n.d.) at 2.

“Busy exploration season is forecast for the Yukon” 82(2) NorthernMiner (11 March 11 1996) D1, D2
[hereafter “Busy exploration”]; “Atna’s Y ukon claims yields rich discovery” Financial Post (23/25
December 1995) 22 [hereafter “Atna's Yukon claims’]. Exploration has revealed the presence of
copper, gold, silver and lead. Following screening under the Canadian Environmental Assessment Act
in 1997, Cominco applied for a water licence for the KZK project. The water board commenced its
hearing in February 1998.
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and Westmin staked an additional 850 claimsnext to theWolverineproperty.® By the end of 1995, the

total number of quartz claims staked in the areawas 14, 207.% Staking continued into 1997.%

Between August and November 1995, Atnaand Westmin alonedrilled twenty-four exploration holesjust in

the main discovery area.® In 1996, other companies made discoveries at Fyre Lake,® and Atnaand

Westmin drilled 18, 810 metresin 64 holes.* In 1997 exploratory drilling expanded to the Lynx zone,

where 17,000 metreswere drilled in sixty holes.*® Atnaand Westmin constructed an airstrip near the

deposit to facilitate exploration activities.* Others have made discoveriesin the areaaswell.* All of this

activity occurredwithinthetraditional territoriesof theLiard and RossRiver First Nationsneither of which

has signed afinal agreement with Canada.*® 1n responseto concerns of the Ross River Dene on the effect

of exploratory activitieson the Finlayson Caribou herd, industry met in the spring of 1996 to discuss

35

36

37

38

39

40

41

42

Of the 1,840 claims, Cominco shares 108 as a result of a joint venture entered into to solve a staking
dispute resulting from the parties overstaking the same ground on the same day: “Westmin, Atna
drilling to expand Wolverine (Yukon)” 82(27) NorthernMiner (2 September 1996) 1 [hereafter
“Westmin, Atnadrilling”].

“Busy exploration”, supra note 33.

Rob Robertson, “Wolverine adds to Lynx zone” 83(17) NorthernMiner (23 June 23 1997) 3 [hereafter
“Wolverine adds’]; Rob Rabertson, “Atna rel eases more results from Wolf” 83(34) Northern Miner (29
October 1997) 1.

“Atna’s Yukon claims’, supra note 33. The exploratory holes had “ strike lengths” of 250 metres and
“downdip lengths’ of 400 metres. “Westmin, Atnadrilling”, supra note 34.

Rob Robertson, “Exploration proves up VMS potential of Finlayson Lake camp: Juniors flock to
southeastern Y ukon” 83(17) NorthernMiner (23 June 1997) B1 [hereafter “ Exploration proves’].

Id.

Rob Robertson, “Wolverine adds Lynx zone” 83(17) NorthernMiner (23 June 1997) 3.
“Westmin, Atna size up Wolverine deposit (Y ukon)” 82(2) NorthernMiner (11 March 1996) 3.
See Rob Robertson, “Exploration proves’, supra note 38.

For further discussion of the Y ukon Umbrella Agreement seeinfra, text to notes 59-62.
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minimizing possibleimpactsof extensiveexplorationonwildlife** A study released later in the spring
indicated Y ukon caribou herdswere secureand mining compani esagreed to usethestudy in planning

activities.®

1.2.2 TheElementsof aFreeEntry System

Threefeatures characterize afreeentry schemefor disposing of resources. First, thereare few if any
qualificationsthat aperson must meetin order to beeligibleto acquirerightstotheresource. Theresource
is open to all-comers. Second, the entire resource baseis presumptively open to acquisition unless
expressly withdrawn. Third, rightstotheresourceareacquired by physical acts(“ staking” or “locating”)
which accord priority to the personfirstintime and may themselves cause limited (but unnecessary)
environmental damage.*® Asthe description of drilling and other exploratory activitiesaboveindicates,
prospecting activitieswhichmay becarried out by aclaim holder can also be intrusiveand damaging.
Rightsaremaintained by continuingto performwork (“ representationwork”) ontheproperty andthereis
generally aright togotoleaseand producetheleased substances. |nsomejurisdictionsphysical entry has

been replaced by a system of map- staking.

Thereisconsiderableliterature, especially inthe United States,*” critiquing free entry disposition systems.®

“ Mario Mota, “Wildlife Discussions Scheduled” WhitehorseStar (12 April 1996) 4.
“® Companies suspended work in calving areas for two weeks at atime: Alan Macleod, “Y ukon Caribou
herdssecure - biologist” Whitehorse Sar (10 May 1996) 6.

% Seejudicial comment to this effect in R. v. Peter Paul, (1996) 145 D.L.R. (4th) 472 at 491-92, noting that
the Crown could hardly complain about First Nations harvesting bird’ s eye maple on Crown land when
the Mining Act contemplated blazing or four-facing treeswhen stakingaclaim; aff’ d (1997), 153D.L.R.
(4th) 131, rev’d [1998] N.B.J. 126 (C.A.) on the grounds that the plaintiff had failed to prove either an
aboriginal or atreaty right. The Court of Appeal does not discuss thisissue. It would be highly
misleading to make the claim that staking in treed areasresultsin extensive damage; the pointissimply
that whatever destruction does occur is readily avoidable by the simple expedient of adopting a map
staking system.

7 Seein particular J. H. Leshy, The Mining Law: A Study in Perpetual Motion (Washington: Resources

for the Future, 1987), and C. Wilkinson, Crossing the Next Meridian: Land, Water and the Future of

12



We cannot canvassthat entirebody of literaturehere, nor isit completely relevant for our purposes. We
shall however set out someof themajor criticismsif only toemphasi sethat thecritiqueof freeentry systems
ispotentially far more broadly based than is the present critique, based asit isupon an alleged inconsistency

between free entry and aboriginal title.

First, freeentry systemsincorporatean ethic of devel opment rather thanan ethic of conservation. They
begin with the presumption that al land isopenfor potential development. Thisethic, if appropriateat the
timefreeentry systemswerecreated (generally theend of theni neteenth and beginning of thetwentieth
century), isanachronistic in the post-industrial age and isinconsistent with sustainability valuesand the
precautionary principle. Second, freeentry schemesmay entail considerabl etransaction costsbecause
thereisgreat potential for disputesinherentinany systemof ground staking. Third, freeentry schemesby
their nature, defer all possibility of government rent collectionto thetimeof production. Fourth, becausethe
systemisdriven by prospector interest ontheground andisnot centrally controlled or coordinated, itis
difficult if not impossibleto graft benefits requirements on to the tenure scheme asiscommonin the oil and
gas sector. For the same reason it is difficult to develop and impose site specific environmental

requirementsat | east until theactivitiesof the prospector engageother regul atory requirements. Fifth, since
al lands are open for exploration and staking unless withdrawn from entry, this represents adefault
judgement that mining representsthe highest and best useof thelandsinquestion. Thisjudgementisnot
intuitively obvious and, inmost cases, therewill have been no comprehensive planning exerciseundertaken
toascertainwhichlandsshould bewithdrawnfor other purposes. Theseother purposesmightinclude

recreation, hydro generation and the protection of landsfor ecol ogical or watershed values. By failing to

the West (Washington: Island Press, 1992) esp. chapter 2. Wilkinson coined the phrase the “lords of
yesterday” to describe disposition and other policieswhich seemed appropriate to the conditions of a
frontier world “at amoment and a place where there seemed to be no end to nature’ s ability to produce
still more material goods with few negative consequences’ (at 20). For arelatively recent review of
attemptsto reform the US Mining Law of 1872 see R. G. Eggert, “Reforming the Rulesfor Mining on
Federal Lands’ 117 RESOURCESG6 (1994).

For the Canadian literature see especially, B. Barton, Canadian Law of Mining (Calgary: Canadian

Institute of Resources Law, 1993); and B. Barton, “ The Future of the Free Entry System for Miningin
Canada’' s North in M. M. Ross and J. O. Saunders, eds., supra note 14, 81.
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addresstheseissuesbefore partiesacquireproperty entitlements, governmentsmay befacedwithexpensive

compensation claimsif they subsequently decidethat mining ought not tobepermittedinaparticul ar area®

1.2.3 TheStatusof Land Claim Negotiationsin Yukon andtheNorthwest Territories

This section provides athumb-nail sketch of the status of land claim negotiationsinthetwoterritoriesin
order to assist the reader in thinking about the geographical areas to which the hypotheses under
consideration might apply. Welook first at Treaties8 and 11 and then review themodern land claim
agreements. Finaly, weprovidesomeindication of thoseareasof theterritoriesfor whichthereisno
modern land claim agreement. Wehave not provided an account of thetransboundary claimsthat may be
made by First Nationsresident within aprovince. The overall goal of the sectionisto identify, ina
preliminary way, areaswithinthetwo Territoriesinwhich thereislikely an existing aboriginal titlethe

exerciseof whichisnot constrained by atreaty or modernland claim agreement.

1.2.3.1 Treaties8 and 11

Treaty 8, negotiatedin 1899, primarily coverslandslocated within Alberta, Saskatchewan and British
Columbia. However, thetreaty al so extendsto atriangle of land between theshoresof Great SlaveL ake
andthe60th parallel (seeFigurel). Treaty 11, negotiatedin 1921 coverslandsinthewestern part of the
NWT and the south eastern corner of Y ukon within the Mackenzie drainage basin and other areasin the
NWT lyingtothewest of the CoppermineRiver. Thenumbered treatiesdid not extend to the bal ance of
the two Territories.

Both treaties contained asurrender clauseinthefollowing terms:

the said Indiansdo hereby cede, release, surrender and yield up to the Government of the
Dominion of Canada, for Her M agjesty the Queen and Her successorsfor ever, al their

9 The classic case is British Columbia v. Tener (1985), 17 D.L.R. (4th) 1(S.C.C.).
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rights, titlesand privilegeswhatsoever, tothelandsincluded withinthefollowinglimits...

If thesetreatiesarevalidthereisgood reasonfor thinking that these clauseswoul d beeffectivetoextinguish
theaborigina titleof signatoriesandtheir descendants, suchthat thetitlewoul d not havebeenanexisting
aboriginad right within the meaning of s.35 of the Constitution Act, 1982 when that

Figurel
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section cameinto force on April 17, 1982.° However, the validity of both of thesetreaties, at least insofar

% In Ontario (Attorney General) v. Bear Island Foundation (1991), 83 D.L.R. (4th) 381 at 384, the Court
held that the Temagami Band surrendered their aboriginal rights upon adhering to the Robinson-Huron
Treaty in exchange for annuities and a reserve. See also Howard v. R. (1994), 115D.L.R. (4th) 312
(S.C.C). While there may be arguments to the effect that free entry mining legislation may infringe
treaty rights (depending upon the terms of the particular treaty), the discussion in this paper is limited
to aboriginal title. The numbered treaties are conveniently reproduced in Consolidated Native Law
Satutes, Regulations and Treaties, 1993 (Scarborough: Carswell, 1993) and successive annual
editions.
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asthey purport to apply intheterritories, was called into question by Justice Morrow in Re Paulette.>* The
plaintiffsin Paulette (some 16 chiefs) triedto fileacaveat intheland titles office claiming aninterest in
extensivetractsof land by virtueof anaboriginal title. Thetitleclaimwas predicated onthe assumption that

Treaties8 and 11 had not extinguished their titles.

On hearing the Crown’ sapplicationtoreject thefiling of the caveat, Justice M orrow had the benefit of viva
voce evidence of personswho were present at the signing of Treaty 11. Inhisview, much of the evidence
tended to support theclaim that the Treaty wasnot intended to change anything and certainly was not
intended to extinguish title.>* Furthermoretherewasevidencethat the treaty was delivered asan ultimatum
and that there was thethreat of coercionif thetribesdid not sign. The small areasof reserveland promised
offered“ onemorereasonto suspect thebonafidesof thenegotiations’. JusticeMorrow did not haveto
cometo afinal determination on these pointshbut in hisview there was enough evidenceto maintain the
caveat pending afinal determination of themeritsof theplaintiffs’ claims. Clearly, wetoo cannot cometo
any final determination of thesemattershere. Wesimply observethat thecontinuingwillingnessof the
federal Crowntoenter into negoti ationswith the peoplesconcerned onthebasi sof acomprehensivetitle
claimsuggeststhat JusticeMorrow’ sfindingsarenot entirely without merit especially when combined with

the failure of the Crown to set aside reservesin the Territories.®

1.2.3.2 Modern Land Claim Agreements

Therearefour modernland claim agreementsintheNorthwest Territories(seeFigure2). Theeastern

3 Supra note 7.

% The evidence is reviewed id., at 138 - 143,
% There are only two reserves, the Hay River Reserve and the Salt River Reserve, in the NWT. See Hay
River v. R. (1979), 101 D.L R. (3d) 184 (F.C.T.D.); R. v. Drybones (1967), 60 W.W.R. (N.W.T. Terr. Ct.)
321, aff'd (1967), 64 D.L.R. (2d) 260 (N.W.T.C.A.), aff'd (1976), 9 D.L.R. (3d) 473 (S.C.C.); and Dene
Nation v. Canada [1992] 2 F.C. 681 (C.A.), which held that lands set aside under the Territorial Lands
Act are not reserves.
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Arcticiscovered by theNunavut Land ClaimsAgreement whichrepresentsasettlement of Inuit clamsin

the east.>* The Inuvialuit Final Agreement® coverstheaboriginal title claimsof the Inuvialuit peopleof the

MackenzieDelta. Moving further south uptheMackenzieValley, the Gwich'in®® and Sahtu Dene and

Métis> peoples have both settled their claims based upon the model of the Dene/M étisAgreementin

Principle*® whichwasnot adopted by other First NationsintheMackenzieValley. Thus, whileclaimshave

been settled intheeastern half of NWT and inthe northern part of the Valley, there are outstanding claims

to the south, east and west of the Sahtu and Gwich'in claims.

InY ukon, theCouncil of Y ukonIndiansonbehal f of 14 Y ukonFirst Nations, Canadaand Y ukonsigned
the UmbrellaFinal Agreement (UFA) inMay 1993.*° The UFA establishes ablueprint or framework for

thenegotiation of Final Agreementsbetween Canadaand Y ukonandindividual First

55

56

57

58

59

Figure2

Agreement between the Inuit of the Nunavut Settlement Area and Her Mgjesty the Queen in right of
Canada, 1993; Nunavut Land Claims Agreement Act, S.C. 1993, ¢.20. SeeJ. Merrittand T. Fenge, “ The
Nunavut Land Claims Settlement: Emerging Issues in Law and Public Administration” (1990) 15
Queen’sL.J. 255.

Western Arctic Claim: the Inuvialuit Final Agreement, 1984; Western Arctic (Inuvialuit) Claims
Settlement Act, S.C. 1984, c.24.

Gwich'in ComprehensiveLand Claim Agreement, 1992; Gwich’in Land Claim Settlement Act, S.C. 1992,
c.53.

Sahtu Dene and Métis Comprehensive Land Claim Agreement, 1993; Sahtu Dene and Métis Land
Claim Settlement Act, S.C. 1994, c. 27.

Dene/Métis Comprehensive Land Claim, Agreement in Principle, 1988.
UmbrellaFinal Agreement between the Government of Canada, the Council for Y ukon Indians and the

Government of the Y ukon, 1993 [hereafter UFA]; Yukon First Nations Land Claims Settlement Act,
S.C. 1994, ¢.34 and Yukon First Nations Self-Government Act, S.C. 1994, ¢.35.
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Nations. Thusfar, thefollowing First Nationshavereached Final Agreements. TedlinTlingit (Teslin), Vuntut

Gwich’'in (Old Crow), Na-cho Ny’ ak Dun (Mayo), Champagneand Aishihik (HainesJunction), Little
Salmon-Carmacks, Selkirk (Pelly Crossing), Tr’ on Dek Hwech'in (Dawson) and WhiteRiver (Beaver

Creek). The UFA® jtself doesnot create or affect any legal rights™ but ratification of the UFA signifiesa

mutual i ntentionto negotiate Final Agreements*inaccordancewith” theUFA %2 Only theindividual Final

61

For published comment on the UFA and the self government agreements see P.W. Hogg and M. E.
Turpel, “Implementing Aboriginal Self-Government: Constitutional and Jurisdictional Issues’ (1995), 74
Can. Bar Rev. 187.

UFA, supra note 59, s. 2.1.2.
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Agreementsareland claim agreementswithinthemeaning of s.35 of the Constitution Act, 1982.

1.2.3.3 Areas Without Agreements®

The positionismost complex inthe NWT wherethere are outstanding claimsfrom the Deh Cho, the
Dogrib,theNWT Treaty 8 First Nations, theNorth Slave M étisand South Slave M étisCouncils. Figures 1
and 2 provide an overview of the areas with and without agreements. Many of the boundaries of unsettled

areasare subject to final negotiation of overlapping claims.

TheDeh ChoFirst Nationsarecurrently defining their negotiation position. TheDeh Choregion includes
the Dene First Nations of Pehdzeh Ki (Wrigley), JeanMarieRiver, Lidlii Kue (Fort Simpson), SambaaK’ e
(Trout Lake), Nahanni Butte, Ka & gee Tu (K akisa), Deh Gah GotieDeneCouncil (Fort Providence),
West Point (Hay River West Point), Acho DeneKoe(Fort Laird) and Hay River Dene Band (located on
Hay River Reserve, these Dene signed Treaty 8 but prefer to work together with Treaty 11 Deh Cho
communitiesasthey sharethesamelanguageand family ties). Deh Cho M étisarerepresented through
Localsin Fort Simpson, Fort Laird and Fort Providence. TheseFirst Nationsclaimtitleto areasinthe
southwest Northwest Territories, bordered by Treaty 8 and the Sahtu settlement areaintheeast and north,
thesixtieth parallel, and the Y ukon border inthe west.

The Dogrib Treaty Tribal Council iscurrently negotiating acomprehensiveclaimand arrangements for
self-government at the sametable. Thecouncil representsFirst Nationsin Rae-Edzo, WhaTi (Lacla

Martre), Wekweti (Snare Lake), and Gameti (Rae Lakes).

6 Id., s. 2.1.1. Not all Yukon First Nations consider that they are bound by the UFA (e.g. the Liard First
Nation).

& This section isbased in part on information provided by Kevin O’ Reilly, Research Director, Canadian

Arctic ResourcesComLairde, Y ellowknife.
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The North Slave Métis Allianceiscurrently devel opingitsnegotiating position. TheAlliancerepresenting
MétisLocasin Rae-Edzo, Y ellowknifeLocal 66, Y ellowknifeMeétisLocal 77,andtheY ellowknifeMétis
Council, islikely to pursueacomprehensiveclaim. Thisclaimhasnot yet been accepted for negotiation by

thefederal government.

TheSouth SlaveM étisCouncil iscurrently negotiatingacomprehensiveclaim. TheCouncil represents

MétisLocalsin Fort Smith, Fort Resolution and Hay River.

The Akaitcho Treaty 8 Tribal Council (successor to NWT Treaty 8 Tribal Council withthe exception of the
Salt River First Nation) iscurrently negotiating atreaty based upon principlesof entitlement/co-existence on
behalf of the Y ellowknives Dene First Nation, Lutsel K'e Dene First Nation, and Deninu K'ue (Fort
Resolution) FirstNation. Finally, the Salt River First Nation (locatedinFort Smith) iscurrently negotiatinga
specificclaim/Treaty entitlement.

In'Y ukon, thefollowing First Nationshaveyet to conclude Final Agreements: Kluane (Burwash Landing),
Laird (Watson Lake), Ross River, Taan Kwach'an (Whitehorse and Lake Laberge), Kwanlin Dun
(Whitehorse) and Carcross-Tagish.

20 TheConstitutional and Statutory Framework for Mineral Dispositionsin Yukon and
Northwest Territories

21 TheConstitutional Position

Asdiscussedintheintroduction, theadministrationand control of Crownowned mineralsremainsvestedin
the Crowninright of Canadaand hasyet to betransferred to the Commissionersacting ontheadvice of
territorial ministers. Thesameisalsotrueof the surfaceof thelands, withthe exception of settlement lands

and Commissioner’ slands. Oil andgaswill betransferredto’Y ukonintheimmediatefutureupontheentry
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into force of the Canada-Yukon Oil and Gas Accord Implementation Act.** Thus, although each

territorial legislaturehasthe power tomakelawsinrel ationto public resourceswhichiscommensuratewith

the extensive powers held by provincesprior to 1982%° under s.92(5) of the Constitution Act, 1867, in

fact, the Commissioner has no mineral resources upon which theselaw making powers can operate.

Conseqguently,ineachjurisdiction, theprevailing dispositionlegisationisfederal.

2.2 TheMineral Legidation

In the case of Y ukon, the relevant legidlation isthe Yukon Quartz Mining Act (YQA).®® Thislegisiation,

first passed in 1924, isbased upon aset of regulations dating back to 1898.%" It remained largely unaltered

until 1996 when additional sectionsdealingwith environmental protection were added.?® Inthe NWT, the

65

66

67

68

Supra note 9; part of the legislation is now in force, the balance will enter into force upon the actual
transfer of administration and control of the oil and gas resources.

See YA, supra note 9, s.17(n.1) and NWTA, supra note 9, s. 16(n.1). The provinces gained additional
powers in 1982 through s.92A. For comment on that section seeR. D. Cairns, M. A. Chandler, and W.
D. Moull, “The Resource Amendment (section 92A) and the Political Economy of Canadian
Federalism” (1986) 23 Osgoode Hall L.J. 253; R. D. Cairns, M. A. Chandler and W. D. Moull,
“Constitutional Change and the Private Sector: the Case of the Resource Amendment” (1986) 24
Osgoode Hall L.J. 299-313; J. P. Meekison, R. J. Romanow and W. D. Moull, Origins and meaning of
section 92A: the 1982 Constitutional Amendment on Resources (Montrea : Institute for Research on
Public Policy, 1985); Ontario Hydro v. Ontario (Labour Relations Board) (1993), 107 D.L.R. (4th) 457
(S.C.C.) at 487 - 489 and 499 and 509 - 513; Westcoast Energy Inc. v. Canada (National Energy Board)
(1998), 156 D.L.R. (4th) 456 (S.C.C.) at paras. 80 - 84 and 118 - 121. Aspart of devolution theterritories
will doubtless be accorded these additional powers. See Report to the Honourable Ronald Irwin re
the Devolution of Provincial-like Powers to The Yukon and Northwest Territories (the Wright
Report), April 20, 1995 (mimeo) and Indian and Northern Affairs Canada, Transferring Full Authority
over Natural Resourcesto Yukoners: A Formal Proposal from the Government of Canada to devolve
Northern Affairs Programs in the Yukon to the Yukon Government, 1997. In the case of oil and gas
see Canada-Yukon Oil and Gas Accord Implementation Act, supra note 9.

Supra note 2.

CPAWS v. Canada, [1996] 1 F.C. 832 (T.D.) at para. 843 [hereafter CPAWS). The original regulations
were the Quartz Mining Regulations (1898), 31 Canada Gazette 2225.

S.C. 1996, c.27,inforce, April 1,1997. Notethough that theregulationsrequired to makethislegislation

effective have yet to be promulgated (May 1998). Hence, at the time of writing the legal position is
very much as stated in CPAWS, id.
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relevant mining rules are contained in the Canada Mining Regulations (CMRs).®° Like the YQA, the
CMRs are derived from the Quartz Mining Regul ations of 1898.” Authority for the regulations used to be
provided by both the TLA and the Public Lands Grants Act™ (PLGA). Since 1988 the PLGA has not
been asource of statutory authority for theregulations.” In addition to the mineral |egislation we need to
consider therelevant provisionsof the Territorial Lands Act™ (TLA), because awithdrawal under the
TLA removeslandsfrom disposition under the CMRs, and it isapparent that, historically, awithdrawal of
lands under the TLA effected awithdrawal for the purposes of the YQA aswell.” Thisfollows from the

ruling in the Halferdahl case™ considered below.

Thissectionisdividedintofour parts. Thefirst part explainsthebasi cregimeandindicateshow persons
canacquiremineral interests. Thesecond part dealswiththequalification or entry requirementsfor a
person wishingto acquiremineral interestswhilethethird part deal swith landsopenfor acquisition and the
discretionary withdrawal powersunder each of thetworegimes. Thefinal part of thissectionfocusesonthe
surfacerights provisions of the two regimesand considerswhether aboriginal title holdersmay avail

themselves of these provisions.

2.2.1 Acquidgition of rights

The YQA and CMRscreatetwoformsof property rightstominerals, mineral claimsheld by entry, and
& Supra note 3.

0 Supra note 67; see Barton, Canadian Law of Mining, supra note 48 at 84 - 85.

n R.S.C. 1985, c. P- 30, now replaced by the Federal Real Property Act, S.C. 1991, c. 50.
" SOR\88-9.
& Supra note 16.

“ Halferdahl, supra note 7.

IS Id.
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leases of mineral claims. In Y ukon, both the claim and thelease convey the samerange of rights. Section

76 of the YQA describestherights asfollows:

76. (1) Theholder of amineral claim, by entry or by |ease, located on vacant territorial
landsisentitled to

(a) al mineralsfound inveinsor lodes, whether the mineralsarefound separateor in
combination with each other in, on or under the landsincluded in the entry or |ease,
together withtheright to enter on and use and occupy the surface of theclaim, or such
portion thereof and to such extent asthe Minister may consider necessary, for the efficient
and miner-like operation of theminesand mineral s contained in the claim, but for no other
purpose; and

(b) theright to cut free of dues such of the timber on the claim or such portion thereof as
may benecessary for theworking of theclaim, but not for saleor traffic, except wherethe

timber has been granted or disposed of prior to the date of entry.

A claim is valid from year to year™ provided that the holder does and records $100 per year of

representation work,”” or aternatively, paysafee of $100.” Although s.50 of the YQA describes the status

of theclaimasa“chattel interest”, afairly demeaningterm, thisdisguisesthereality that theinterestisa

proprietary interest and can be heldin perpetuity provided that the holder complieswiththetermsand
conditions of the YQA.

A claimisacquired by properly locating the claim pursuant to ss. 21- 33 of the YQA and subsequently

recording that claim within the prescribed time (5.39).” Proper location requires, inter alia, the placement

of two posts and the marking of alocation line between thetwo posts. A claim holder must perform

v

78

79

But apparently, perpetually renewable: YQA, supra note 2, s. 54(1).

Id., s. 54.

Id., s. 57.

Id., s. 39. Those readers not familiar with the YQA will be either amused or appalled to find that thetime
allowed to record varies with the distance of the claim from the recorder’ s office and the Act still

assumesthat the miner istravelling by donkey or shank’ spony. For claimslocated more than ten miles
from the recorder’ s office, the Act allows an additional day for every 10 miles.
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representation work or pay afeein lieuto maintain her interest® while alease holder’ sobligation is

transmuted into an obligation to pay rent.**

A lease has aterm of 21 yearsrenewablefor further termsof 21 yearsin perpetuity provided that the
lessee* hascompliedin every respect with the conditionsof thelease and with the provisions of the law and
regulations...”.® A claim holder under the YQA who hasacquired acertificate of improvementsand has
paid the prescribed feeshastheright to alease of theclaim.®® A claim holder isentitled to acertificate of
improvements on application where certain requirementshave been met including improvementsto thevalue
of $500 and the discovery of “avein or lode”.* A certificate of improvements providesthelease hol der

with security of title by shielding him or her from attack on grounds such as misstaking.®®

Inthe NWT, the CMRsgiveaclaim holder theexclusiveright to prospect for mineralsand devel op mines,
includingincidental surfacerights. A claimholderintheNWT hasonly limited rightsof productionand can
only remove up to $100,000 worth of mineralswithout obtaining alease® A claim isacquired by locating
the claim in accordance with the requirements of ss.13-19 and recording it within 60 days of location.®’

Each of thefour corners of the claim, which must be asnearly rectangular as possible, must be marked with

8 Id., ss. 54(1)(a) and 57(1).

8 Id., s.103.

# Id., s.101.

® Id., s. 72.

8 Id., s. 68(1).

& A certificate of improvements may only be impeached on the ground of fraud. The security which a

certificate brings its holder requires that an application for a certificate of improvements be advertised
(s. 68(1)(e)). Boundaries are fixed by survey (s. 68(1)(c)). A leaseis amore secureform of titlethan a
mere claim: (1) inthe NWT aclaim lapses after 10 years, (2) the Crown can only terminate alease for
failure to comply with conditions, whileaclaim can becancelled automatically for failuretorecordwork
(e.g., YOQA, s.59(2)). See B. Barton, Canadian Law of Mining, supra note 48 at 320-23 and 340-42.

8 CMRs, supra note 3, s. 27(2).

8 Id., s. 24(1).
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either apost, atreefound in position, or acone shaped mound of earth.# Under both the CMRs and the
YQA, boundary linesmust be clearly marked throughout their entirelength.#®  In treed areas thisis done by

blazing treesand cutting underbrush.*

The holder of arecorded claim under the CMRs may hold it for ten yearsif the holder carries out $4 per
acre per year of work for thefirst two yearsand $2 per acre each year thereafter.** A claim holder who
haseither recorded $10 per acreof representationwork onaclaim or hasundertakento commencework
on the claim is entitled to a 21 year renewable lease.** Thereisno discovery requirement under the
CMRs.®® The holder of arecorded claim must obtain alease within 30 days after the tenth anniversary of

recording the claim.*

Unlike the YQA, the CMRsdo not accord extensive surfacerightsor rightsto cut timber to aclaim hol der
and thus, aclaim holder isbound by the general provisionsof the TLA such ass. 17 which forbidsthe
cutting of timber onterritorial landswithout apermit. Furthermore, aclaimholder must obtainasurface
leaseor grantinorder to* erect any buildingto beused asadwelling or any mill, concentrator or other mine

building or createany tailingsor wastedisposal areain connectionwiththecommencement of production

fromamine’.®

% Id., ss. 13-14.

8 CMRs, id., s. 16; YQA, supra note 2, s. 29.

% CMRs, id., s. 16; YQA, id., s. 29; See Peter Paul, supra note 46.

o CMRs, id., s. 38(2).

% Id., ss. 58-59. Theleaseisonly renewable if the |essee has complied with the terms and conditions of
the lease.

% Id.

i Id., s. 58(1)(a).

* Id., s. 27.
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A lease under the CMRs constitutes “alease of aclaim”.*® Thelease therefore grantsthe holder all the

rightsthat aclaim holder has plus theright of production.”” As under the YQA, lessees must pay rent.”

In addition to the claim and lease, the CMRsa so establish atransitional tenurein theform of aprospecting
permit. Theprospecting permit, whichisavailablein many partsof theNWT, isissued on application® and
givestheholder theexclusiveright tolocateand stake mineral claimson largeareasof Crownland.!® A
prospecting permitisvalidfor threeyearsfor landssouth of the68th parallel andfor fiveyearsnorth of the
68th parallel.*®* Permit hol dersmust undertakeexpl oratory work beforel ocating claimswithinapermit
area.’% Theamountsto be spent per year per acreon exploratory work depend on whether theclaimis
north or south of the 68th parallel and increases over the course of the permit term.’® The granting of a

permitissubject toany rightspreviously acquired or applied for by any personinthepermit area™

% Id., s. 58(2).

o7 The standard form lease accords the lessee the “exclusive licence to search for, win and take all
minerals....”.

% CMRs, supra note 3, section 60(1) and Schedule |.

» Id., s. 29. The power to issue a prospecting permit is discretionary according to s. 29(10):

Subject to subsection (11), where exploratory work of value will be undertaken in a
prospecting permit areaand the granting of apermit will not hinder other mining interests, the
Chief may issue apermit, in Form 6 of Schedule 111, to an applicant for the exclusive right to
prospect for minerals within that area.

10 CMRs, supra note 3, ss. 29(10), 33(2).

1o Id., s. 29(14).
102 Id., ss. 30 and 33.
108 Id., s. 31(1).

104 Id., s. 29(11). Thisgeneral language is interesting light of the Haida Nation case, supra note 13.
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Both regimesrequire the payment of aroyalty on production.’® Neither regime providesfor revenue

sharing with aboriginal title holders.*®

Insum, third partiesare ableto acquireextensiverightsto mineral swithin thetraditional territoriesof
aboriginal peoplesthroughtheexpedient of staking andrecording claims. Providedthat certainminimum
requirementsaremet, thereisaright to convert fromaclaimtolease and theseinterestsmay endurefor
decadesor longer. Neither regimeprovidesfor aboriginal involvementinthedispositionprocess. Thereis
no requirement of consultation with First Nationsin whosetraditional territory theclaimislocated. Thereis
no opportunity for aFirst Nationto object to the staking of claimsand neither isthereany provisionfor
aboriginal involvement at theleasing stage. Finally, evengovernment intervention is kept to aminimum and
discretion (or power) strictly confined. Thustherecorder isobligedtorecord claimsandtheMinisteris
obligedtoissuealeaseprovided that in both casescertain minimumand purely formal conditionshavebeen
satisfied. Notonly dotheregimesallow intereststo bedisposed of ontitlelands, they actually requiresuch

dispositionswheredemanded by astaker, andthereisnodiscretionto consider aboriginal interests.

In addition to mineral rights, the claim holder also obtains some surfacerightsalthoughitis apparent that
these rights are more extensive under the Y ukon regime than under the CMRs. This point bears
emphasising becauseit raisesfor usthe question of whether or not aplaintiff would needto establishthat its
aboriginal titleincludesatitletomineralsinorder to provethefreeentry hypothesis. Thismay not bethat
seriousan obstaclein light of Chief Justice Lamer’ scommentsin Delgamuukw™® asto the content of an
aboriginal title, but wethink that it may not be necessary to gothisfar sinceafreeentry systemthat allowsa

persontoacquireanything morethaninsignificant surfaceentitlementswill itself leadtoaninconsistency

105 CMRs, id., s. 65; YQA, supra note 2, s. 100.

106 Revenue sharing is of course provided for under modern land claim agreements. See for example, the

UFA, supra note 59, chapter 23 and the Nunavut Agreement, supra note 54, Article 25.

107 Supra note 4 at para. 122 and see discussion infra note 216.
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between an aboriginal title and the surface claims of the Crown tenure hol der.**®

2.2.2 Required QualificationstoL ocateaClaim

Consistent with the “free” entry ethos, neither regime imposes significant restrictions or required
qualificationson thosewishing to take advantage of theregime. Section 12 of the YQA simply providesthat

“anyindividual eighteenyearsof ageor over may enter, locate, prospect and minefor minerals...”.

The CMRsaredlightly morerestrictive. Onemust first obtain alicenceto prospect in order to stakeclaims

110

on Crown land.’® Asin the'Y ukon, only persons 18 years of age or older may locate aclaim.*® Only

companiesregisteredwiththeRegistrar of companiesunder the CompaniesOrdinanceof theTerritories
may apply for alicence, and noindividual or company “who held alicencethat was revoked...within the
previous 30 days, may apply for alicence.”™ The applicant must pay anominal fee ($5/person or
$50/company), but theMining Recorder hasnodiscretiontorefusetoissuealicenceuponreceipt of an
application accompanied by the appropriate fee.*2

108 Although there is a common law rule that the subsurface title dominates the surface title, and that the

mineral owner has an implied right to use so much of the surface as is reasonably necessary to exploit
the mineral estate (Borysv. Canadian Pacific Railway Company, [1953] A.C. 217 (P.C.)), it seemsclear
that we cannot simply import such common law rules when determining the sui generis content of an
aboriginal title: see Delgamuukw id., and . Mary's Indian Band v. Cranbrook (City) (1997), 147
D.L.R. (4th) 385(S.C.C.).

109 CMRs, supra note 3, s. 11(1).
1o Id., s. 8(7).
w Id., s 7.

nz Id., s. 8(2). The absence of discretion under both regimes isimportant. We will rely upon it to show

that the regimesfail to accommodate aboriginal interests. The federal government has relied upon the
same absence of discretion to justify itsfailure to consult aboriginal peoples prior to recording claims.
In our view this entirely misses the point. See Northern Affairs Program Guidelines for Addressing
Crown Fiduciary Obligations Toward Aboriginal People, September 1, 1995 (mimeo) as supplemented
by a document entitled “ Delgamuukw and Northern Resource Management”, February 23, 1998. Both
documents are remarkable for their reversal of the normative authority of statutes, regulations and the
congtitution. For example, the 1998 document describes the duty to record claims and the duty to
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2.2.3 LandsOpen for Acquisition

The CMRs and the YQA both exhibit the second characteristic feature of freeentry schemesnamely that all
landsareopenfor staking and acquisition by third partiesunlessand until expressly withdrawn. Each
regimecontainsadiscretionary withdrawal power supplementedin each caseby afurther withdrawal power

contained inthe TLA.

Thissectionbeginswithabrief exploration of theprinciplethat all landsare open and continueswithamore
detailed examination of thewithdrawal power. Our interestinthewithdrawal power istwo-fold. First, as
withother statutory discretionary powers, it may be possibleto arguethat the Crown must exercisethis
power in amanner consistent with the Crown’ s fiduciary obligationsto aboriginal peoples.**® Thus, under

somecircumstances, failureto exercisethe power towithdraw landsfromtheapplication of the CMRs or

114

the YQA may be abreach of afiduciary duty.™ Second, and more germane for present purposes, the

convert claims to leases as “constraints’ that apparently preclude a requirement of consultation that
might otherwise arise. In fact thelegislation must conform to the constitutional limitations placed on it
by ss. 35 and 52(1) of the Constitution Act, 1982.

s See by way of analogy Blueberry River Indian Band v. Canada (Department of Indian Affairs and
Northern Development) (1995),130D.L.R. (4th) 193 (S.C.C.) (hereafter Apsassin), where the Court held,
at paras. 21 - 24 per Gonthier J., and paras. 112-115 per McLachlin J., that the Crown breached its
fiduciary duty by failing to correct its error of disposing of mineralsinterests when it became aware of
the erroneous transfer. It had the ability under s. 64 of the IndianAct, R.S.C. 1927, c. 98, to revokethe
transfer of mineral interests.

1 We do not explore this argument further here. The chief obstacle that the argument must overcomeis
that both Apsassin, id., and Guerinv. R(1984), 13D.L.R. (4th) 321 (S.C.C.), thetwo leading caseson
fiduciary duties, deal with reservelandsfor which there hasbeen asurrender. However, the reasoning
behind the conclusion may not be so confined. See the following statement from McLachlin J. in
Apsassin, id., at para 115: “Where a party is granted [or exercises] power over another’s interests, and
where the other is correspondingly deprived of power over them, or is “vulnerable’, then the party
possessing the power is under afiduciary obligation to exercise it in the best interests of the other...”
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actual exerciseof thewithdrawal power by the Crownwill beakey defencetoany claimthat thelegislation
infringesaconstitutionally protectedtitle. Toput themost extremecase: evenif anaboriginal plaintiff
establishes a prima facie and technical breach of title, the Crownwould be ableto justify that breachif it
could establishthat it haswithdrawn all landsthat therelevant First Nation askedit to.

2.2.3.1 All Landsare Open for Staking

Section 12 of the YQA establishesthe basic rulefor Y ukon. This section authorizes entry onto any vacant
territorial landsandany other landsinrespect of whichthe Crown hasreservedtheright to enter, prospect
and minefor minerals. Theterm*“vacant land” isnot defined inthe YQA and neither isthe term “territorial

lands’. Thelatter term however isdefined in the TLA and in the CPAWS case Justice Reed seemed to

assume that the statutes were in pari materia and therefore that the definition from the TLA should apply.™

The question thereforeari seswhether or not landsthat arethe subject of an unextinguished aboriginal title

are“vacant territorial lands”, but we shall not pursuethat discussion here.*'®

The CMRscreateasimilar regime. Sections3and 11(1) providethat all landsinthe NWT which are

vestedinthefederal Crown or of which Canadahaspower to disposeareopen for staking by licensees™’

s CPAWS supra note 67 at 849. In Halferdahl, supra note 7 at 822, the appellant Crown expressly argued
that the TLA, the YQA and the Yukon Placer Mining Act should be read in pari materia; the court
found it unnecessary to deal with the argument.

e The question is particularly interesting in light of the recent decision of the British Columbia Court of

Appeal in Haida Nation, supra note 13. In that case a unanimous Court of Appeal (at least on the

conclusion) held that an aboriginal title was an encumbrance for the purposes of s.28 of the BC Forests

Act which contemplated the issuance of timber tenuresin the form of Tree Farm Licences for areas of

Crown land “the timber on which is not otherwise encumbered.” The court held that the plain meaning

of these words embraced an aboriginal title. 1sthere an analogous argument to be made in the context

of the term “vacant territorial lands’? There is some indication in the statute that the term “vacant
lands’ is intended to have a narrower technical meaning confined to lands that are not staked or
leased. This seems to be the way that the term is used in both the text and heading of s.14(2) of the

YQA.

w There must be a further implied limitation on the application of the CMRs. Section 3(1) of the TLA
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Bothregimesthusreflect the presumptionthat all land isopenfor staking.

2232 TheExceptionsand the Withdrawal Power

Although the above sectionsestablishthebasicrulethat all landswheremineral rightsarevestedinthe
Crownareopenfor explorationand staking, wemust now consider theexceptions. Theexceptionsunder
the YQA arelisted in s.14:

14. (1) There shall be excepted from the provisionsof section 12 any land occupied by
any building, any land falling within the curtilage of any dwelling-house and any land
valuablefor water-power purposes, or for thetimebeing actually under cultivation, unless
with the written consent of the owner, lessee or locatee or of the personin whom the legal
estatethereinisvested, any land onwhich any church or cemetery issituated, any land
lawfully occupied for mining purposes and I ndian reserves, national parksand defence,
quarantine or other like reservations made by the Government of Canada, except as
provided by section 15.1%

The second group of italicized wordsin s.14 fell to beinterpreted in Halferdahl.**° By two ordersin council
adopted in 1986 and expressed to be made pursuant to s.19(a) of the TLA,* the Crown withdrew certain

provides that subject to an exception that is not relevant here “... this Act applies only in respect of
territorial lands under the administration of the Minister”. The term “Minister” is defined as the
Minister for Indian Affairsand Northern Development (IAND). If the Minister for IAND no longer has
control of the lands and the mineras, the lands and minerals are not subject to the TLA and the CMRs.

Note as well that the CMRs are no longer issued under the authority of the Public Lands Grants Act
aswell asthe TLA, see supra note 72.

118

Emphasis supplied.

1 Supra note 7.

120 Section 19 of the TLA at the time provided as follows:
The Governor-in-Council may
(a upon setting forth the reasons for withdrawal in the order, order the
withdrawal of any tract or tracts of territorial lands from disposal under this Act;

(d) set apart and appropriate such lands as may be necessary to enable the
Government of Canadato fulfil its obligations under treaties with the Indians and to
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“territoria lands” including all minesand mineral sfromdispositionunder the TLA, without prejudiceto,
inter alia, recorded mineral claimsin good standing under the YQA. The withdrawal was expressed to be
“forthereasonthat thetracts... arerequiredtofacilitatethesettlement of nativeclaims’. Theplaintiff

sought anorder requiring therecorder torecord 80 quartz mineral claimswithinthewithdrawnarea.

Thetrial judge granted certiorari with mandamusin aid reasoning that the withdrawal waslimited to the
purposes of the TLA. TheFederal Court of Appeal reversed, holding that what isnow s.14(1) of the YQA
operated to incorporate the withdrawal under the TLA (i.e. the withdrawal was one of the “ other like
reservationsmade by the Government of Canada’ and describedins.14).?* Thereservation was“alike
reservation” because” athoughthereservationisnotasan‘ Indianreserve’, thestated purposeissimilarin
that the lands reserved will befor Indiansinthe event they should become part of afinal settlement of

existing land claims.”*# In sum, awithdrawal under the TLA also works awithdrawal under the YQA.

The YQA' sown withdrawal power isfoundins.14.1(2). Thissectionwas added in 1991,'% presumably to
respond to the uncertainties created by the Halferdahl litigation.

14.1 (1) Section 12 doesnot apply tolandsentry onwhich for the purposeof locating a
claim or prospecting or mining for mineralsis prohibited by an order under subsection (2),

make free grants or leases for such purposes, and for any other purpose that he may
consider to be conducive to the welfare of the Indians.

The Court of Appeal in Halferdahl, id., at 820, distinguished between these two paragraphs.
The court stated that the power under paragraph (d) is broader than the power under
paragraph (a) and athough the TLA* doesnot expressly authorize the Governor in Council to
prevent the recording of mineral claims under the YQA, it seems to me that a withdrawal of
lands from disposal pursuant to paragraph 19(a) has the effect of frustrating the mining
recorder’ s authority under the latter statute to record mineral claimsand thereby preventshim
from doing so.” See also CPAWS, supra note 67 at 845.

2 Halferdahl, id., at 823; thetrial decisionisreported at (1990), 31 F.T.R. 303.

122 Id., at 824. Claims recorded notwithstanding the existence of a withdrawal order are void abinitio:
Canada (Attorney General) v. Halferdahl No. 2 (1996), 115F.T.R. 158 (T.D.).
123

S.C. 1991, c.2, s.3 deemed in force February 13, 1990; s.5 of the same Act was designed to vaidate, i
necessary, earlier orders giving them an effective date of February 13, 1990.
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except onthetermsand conditions, if any, set out inthe order.
Order prohibiting entry

(2) Where, inthe opinion of the Governor in Council, any land inthe Territory may be
required for aharbour, airfield, road, bridge or other public work or for anational park,
historic site or town site, the settlement of aboriginal land claimsor any other public
purpose, the Governor in Council may, by order, prohibit entry onthat |and for the purpose
of locating aclaim or prospecting or mining for minerals except on such terms and
conditionsasthe Governor in Council may prescribe.**

IntheNWT, therestrictions on entry are established by s. 11(1) of the CMRs:

11. (1) Subject to any regulations made under the Territorial Lands Act, alicensee may
enter, prospect for mineralsand locate claimson landsother thanlands

() towhich the National Parks Act applies;

(b) used asacemetery or burial ground;

(c) inrespect of which aclaim hasbeen recorded and has not | apsed;

(d) the mineralsinwhich have been granted or |leased by Her Mgjesty;

(e) set apart and appropriated by the Governor in Council for any purposedescribedin
section 19 [now s. 23] of the Territorial Lands Act;

(f) theentry on which for the purpose of prospecting for mineralsand locating aclaim
thereon is prohibited by order of the Governor in Council, subject to the terms and
conditions contained in the order;

(9) under theadministrationand control of theMinister of National Defence, theMinister of
Energy, Minesand Resources or the Minister of Transport, unlessthe consent of that
Minister has been obtained inwriting;

(h) the surface of which hasbeen granted or leased by Her M gjesty, unlessthegranteeor

lessee consentsthereto or an order authorizing entry thereon has been made pursuant to

subsection 72(3).

Landsnot openfor staking areprimarily thosewhich haveal ready been designated for another useor are
thesubject of aprior disposition. Section 11(1) containsbothitsownwithdrawal power, andincorporates

that inthe TLA aswell. In contrast to the YQA, neither the CMRs nor the TLA mention withdrawing lands

124

Emphasis supplied.
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for thespecificpurposeof settlingland claims, thoughthey clearly allow suchwithdrawal sunder more

general withdrawal provisions.**

The withdrawal provisionsinbothterritoriesandthepracticepursuant tothemclearly indicatesthat the

Crown does use these executive powersto ensure that someland isavailablefor the settlement of aboriginal

claims® Does this mean that any attempt to attack the constitutionality of the YQA and/or CMRis

125
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See discussion of Halferdahl, supra note 7, at text to notes 119 et seq. Inthe N.W.T., for example,
withdrawals to facilitate land claims settlements occur under the authority of s. 23(a) of the TLA, supra
note 16, as am. by S.C. 1994, c. 26, s. 68, which allows the Governor in Council, *on setting out the
reasons for withdrawal in the order, order the withdrawal of any tract or tracts of territorial landsfrom
disposal under this Act”. Paragraph (d) of the same section allows the government to

set apart and appropriate such areas or lands as may be necessary

(i) to enable the Government of Canada to fulfil its obligations under treaties with

the Indians and to make free grants or leases for that purpose, or

(if) for any other purpose that the Governor in Council may consider to be

conducive to the welfare of the Indians.
Government does not rely on this provision to withdraw title lands in order to negotiate settlements,
though any lands set apart and appropriated under s. 23(d) would be excluded from the land base open
to staking and prospecting activities asaresult of s. 11(e) of the CMRs. Section s. 11(h) of the CMRs,
prohibits a licensee from entering, prospecting or locating on lands “the surface of which has been
granted or leased by Her Majesty” without consent or an order of a panel of arbitration authorizing
entry. Such lands include lands granted to aboriginal organizations under |and claim agreements. form
letter from the Mining Recorder’ s Office, To All Purchasers of Maps, April 30, 1996.

There are withdrawal s that occur at other stages of land claim negotiations aswell. For example, once
agreements are signed, lands are withdrawn in anticipation of the enactment of legislation by
Parliament giving First Nations ownership of land: see Prohibition of Entry on Certain Lands Order,
1992, No. 1, SOR/92-221, P.C. 1992-709, 9 April, 1992. Once afinal land claim agreement has been
negotiated , orders are made extending the terms of interim withdrawals and prohibitions on entry. In
May 1998, several withdrawals occurredin the Y ukon pursuant the UFA, because several First Nations
have negotiated final agreements. The orders protect “ Site Specific Settlement Land Selections” and
“will end on the earlier of February 1, 2003, or upon registration of the survey plan of the Site Specific
Settlement Land parcels with the Registrar of Land Titles...” See Order Prohibiting Entry on Certain
Landsin the Y ukon Territory (1998-No. 3, Little Salmon/CarmacksFirst Nation, Y. T. ), SOR/98-289, P.C.
1998-857, 14 May, 1998; and Order Prohibiting Entry on Certain LandsintheY ukon Territory (1998-No.
5, First Nation of Nacho Nyak Dun, Y.T.), SOR/98-310, P.C. 1998-930, 28 May, 1998 for the Regulatory
Impact Statements. The purpose of these ordersisto comply with s. 5.14.4 of the UFA and individual
agreements, which requires that interim orders withdrawing Proposed Site Specific Lands must be
continued and made applicable to the Site Specific Lands selected from the proposed lands, until s.
2.5.0 applies to such lands. That provision provides for the surrender of rights, title and interest to
mines and minerals in settlement lands, and rights to Category A and B landsthat are inconsistent with
the provisions of the agreements. Section 5.4.0 gives First Nations rightsin and management powers
over settlement lands. In Category A lands, the First Nation will have fee simple title excepting mines
and minerals and the right to work such mines and minerals; and under Category B lands, fee simple
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doomedtofailureat theoutset? We do not think that either the presence or exercise of a withdrawal
power initself disposesof thes. 35 hypothesisat the outset, aswewill demonstratein detail in section 3.4
below. Insummary wehavethreereasonsfor thisconclusion: first, thepolicy hasonly alimited ambit;
second, thepolicy issimply that, merely policy; and third, in practicethepolicy operatesinsuchaway asto

accord priority to mineral intereststhrough extensivegrandparenting of existinginterests.

2.24 Competing SurfaceRights

Both the CMRs and the YQA include provisionsto deal with asurface owner or occupier whoselandsare
damaged or compromised asaresult of mineral activities. The sectionsare premised on the assumption that
the surface owner hasnoright to withhold consent to the use of the surface of hisor her land and that he or
sheismerely entitled to compensation for damagessuffered and, perhapsfor lossof use. Thisassumptionis
significantinthat evenif aboriginal titlehol dersareabl eto get compensationfor interferencewiththeir

surfacerights, themineral regimesaccord priority tomineral interestsgranted under thelegidl ation.

2.2.4.1 The YQA

In addition to s.14 of the YQA which grantsthe owner aveto over entry within the curtilage of adwelling,
ss.15 and 15.1 of the YQA provide asfollows:

title reserving mineral interests and rightsto work mineralsto the Crown (s. 5. 10). A third category of
lands is Fee Simple Settlement Lands. Permanent withdrawals of areas which formed part of interim
withdrawal lands occur after the settlement of claims. See Prohibition of Entry on Certain Lands Order,
1993, No. 16, SOR/93-529, P.C. 1993-1941, 2 December, 1993: land withdrawn indefinitely for aSpecial
Management Areain accordancewith the Final Agreement for theVVuntut Gwich’in First Nation. Other
withdrawals are aimed at fulfilling more specific provisions of Final Agreements, such as setting aside
lands for wildlife habitat areas, wetland habitat areas, and historic sites: Order Prohibiting Entry on
Certain Landsin the Y ukon Territory (1997- No. 5, Ddhaw Ghro Habitat Protection Area, Y.T.), SOR/97-
417, P.C. 1997-1154, 28 August, 1997; Order Prohibiting Entry on Certain Landsinthe Y ukon Territory
(1997- No.6, Lhutsaw Wetland Habitat Protection Area, Y.T.), SOR/97-418, P.C. 1997-1155, 28 August,
1997); Order Prohibiting Entry on Certain Lands in the Y ukon Territory (1997- No.7, Nordenskiold
Wetland Habitat Protection Area, Y.T.), SOR/97-444, P.C. 1997-1304, 17 September, 1997; Order
Prohibiting Entry on Certain Lands in the Y ukon Territory (1997- No. 8, Fort Selkirk Historic Site, Y.T.),
SOR/97-459, P.C. 1997-1424, 2 October, 1997.
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15. (1) No person shall enter onfor mining purposesor shall mineon landsowned or
lawfully occupied by another person until adequate security has been given, to the
sati sfaction of amining recorder, for any lossor damagethat may bethereby caused.

2 Any dispute respecting adecision of themining recorder under subsection (1) asto
the security to begiven shall beheard and determined by the Y ukon Surface RightsBoard
in accordance with the Yukon Surface Rights Board Act on application by the person who
isto givethe security or the owner or lawful occupant of thelands.

15.1 Personslocating, prospecting, entering on for mining purposesor mining on lands
owned or lawfully occupied by another person shall makefull compensationtotheowner
or occupant of thelandsfor any loss or damage so caused, which compensation, in case of
dispute, shall be determined by the Y ukon Surface Rights Board in accordancewith the
Yukon Surface Rights Board Act.

Theseprovisionsoffer limited protectionto ownersandlawful occupiersof lands. Suchpersonsareentitled
to insist that security be posted prior to entry for mining purposesand area so entitled to full compensation
for any lossor damage. Disputesasto theamount of compensation or asto theamount of security shall be

determined (subject to the commentsbel ow) by the Surface RightsBoard.

Itis entirely possiblethat these provisionspermit anaboriginal titlehol der to seek compensation, notfor a
taking, but for damagesactually suffered. Certainly therecanbelittledoubt followingthe SupremeCourt’s

decision in Delgamuukw that an aboriginal title holder isa“lawful occupier”.**’

The Yukon Surface Rights Board Act (YSRBA)*?isprimarily concerned with accessto settlement lands
(i.e. landsowned by aFirst Nation under thetermsof aFinal Agreement) and thusalthough the YQA
expressly incorporates this Act, in fact the YSRBA shedslittlelight onthispoint. Arguably, the Board hasno

jurisdictiontodeal withacompensation application becausethereareno provisionsof the YSRBA that

e Supra note 4.

128 S.C. 1994, c. 65.
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indicate how the Board isto deal with such an application. In other words, while the YQA contemplates
using the YSRBA procedures, thereare no reciprocal provisionsinthe YSRBA to accommodate this use at

|east for non-settlement lands.

Indeed, the only substantive provisionsof the YSRBA dealing with non-settlement lands are ss. 65-66,

which provide asfollows:

Order respecting interpretation
65.  Onapplication by

€) aperson, other than Government, who hasaninterest or right in the surface of
non-settlement land, or

(b) aperson, other than Government, who hasamineral right with aright of access
under ... section 12, asrestricted by section 14, of the Yukon Quartz Mining Act on that
non-settlement land,

theBoard shall, inrelation to adispute between apersonreferredtoin paragraph (a) anda
personreferredtoin paragraph (b), makeanorder interpreting aprovisionreferredtoin
paragraph (b) inrelation to theright of access.

Nature of order

66. For greater certainty, the Board may not, in making an order under section 65
respecting aright of accessprovided for by aprovisionreferredtoin paragraph 65(b),
createany right or makethat right subject to aterm or condition or otherwiserestrict that
right in amanner not provided for in that provision.

What do these sections actually providefor? Toreiterate previousdiscussion, s.12 of the YQA spells out
thegeneral principlethat landsare openfor staking by any personands.14 liststheexceptions. 1t seems
clear from these quoted clausesfrom the YSRBA that the Board’' sroleis confined to interpreting the

provisions of s.12 and s.14 of the YQA in relation to the right of access.
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However, if we are wrong on this point'?

and the Board does havejurisdiction over compensation matters
aswell, as seemsto be contemplated by the YQA, thenitishard to resist the conclusion that aFirst Nation
that hasyet to settleitsclaim must be aperson (other than Government) who has* aninterest or rightinthe

surface of non-settlement land” .**

In sum, the surface rights regime of the YQA may offer some protection to an aborigina title holder although
so far aswe know the provisions have never been used for thispurpose. The protectionislimited to
security and actual damage suffered. Theschemedoesnot offer compensationfor theforced nature of the

taking.

2.24.2TheCMRs

Thesurfacerights provisions of the CMRs™! create acomplex procedure to settle disputes between a
locator or prospector and a“ surface holder” who has been granted or leased the land. The relevant
sections allow termsand conditionsto be set for accessand providefor compensation andtheinvolvement
of themining recorder and ultimately arbitrationif the partiescannot agree. Thecompensationpayableis
not expressly limited to the damage caused. Under theregulationshowever, the only personsdefined as

“surfaceholders’ arelesseesor registered holdersof surfaceinterests.**?

Itisthereforehardtoimaginebringinganaborigina titlewithinthephraselandsthat are” granted or leased

to asurface holder” but, that cannot be the end of the matter sincethereisastrong argument that the

12 YSRBA, id., 5.6 states that for greater certainty, Parts| (creation of the Board) and |V (general powers)
apply where the Board exercises a power, duty or function conferred by another Act of Parliament.
The difficulty is that these Parts do not embrace the compensation provisions of the Act.

%0 For a discussion of the Delgamuukw decision, supra note 4, on the nature of the aboriginal title, see

section 3.3 below.
st Supra note 3, ss. 70 - 71.

132 Id., s. 2.
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Regulations are not consistent with s.12 of the TLA* which providesthat:

TheGovernor in Council may makeregulationsfor theleasing of mining rightsin, under or
onterritoria lands and the payment of royaltiestherefor, but such regulations shall
provide for the protection of and compensation to the holders of surface rights.

In Baker Lake, thedefendant mining companiesargued successfully that the lnuit werenot “ hol ders of

surfacerights” within the meaning of what isnow s. 12 of the TLA, asaborigina titleisnot aproprietary

right.*** This conclusion no longer seems sound in light of Delgamuukw and other authorities."*

In sum, the CMR surface rights regimeisclearly designed for the benefit of Crown granteesand isnot
designedto benefit and providecompensationfor aboriginal titleholders. Theselimitationsrender the
schemevulnerable sinceitisnot asbroad asthe scheme contemplated by the TLA. That said, the scheme
arguably offersthepotential for abroader range of mattersto beconsidered (bothfor compensationandthe
relevant terms and conditions) than does the companion schemeinthe YQA. Under neither regime,
however, can entry be precluded or refused by an occupier, unlessthe government withdrawstheland from
disposal.

2.3  Regulatory RulesAffectingLand and Water Useby Mineral Claim Holders

13 Supra note 16. The arguments are explored in greater detail in Thompson, supra note 7 at 19 - 24.

3 Baker Lake, supra note 7 at 558.T he court also held that even if title is a proprietary right, it was
extinguished by the Royal Charter of 1670 which granted ownership of the colony to the Hudson’ s Bay
Co. If aborigina title holders are “holders of surfacerights’ under s. 12 however, arguably the CMRs
are not in compliance, both insofar as aborigina title holders are not “surface holders’ and thereby
eligible for compensation, and also insofar as there is no protection accorded to their surfacerights.
Moreover, the Baker Lake decision was decided before s. 35, and therefore the conclusion at 557 that
legislation prevails over aboriginal title no longer stands, so that theTLA itself, if it does not
adequately protect aboriginal interestsalong with other “ surfacerights’, may be opento constitutional
challenge.

135 Supra note 4. See also Paul v. Canadian Pacific Ltd (1988), 53 D.L.R. (4th) 487 at 504 (S.C.C.)

confirming that the aboriginal interest is a proprietary interest and is personal only in the sensethat it
is alienable only to the Crown.
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In addition to the proprietary framework established by the YQA and the CMRs, thereis of course a
plethoraof environmental and regul atory standardswithwhichtheproponent of amineral project must
comply. Wecannot hopeto do much morethan scratch the surfaceof thoserequirementsin thispaper, nor
dowebelieveit isimportant for usto do so. Itisour contention that while consideration of theseregulatory
requirementsmay affect theanswersto our questionsat themargins, itwill not alter theprimary assessment
based upon our consideration of the proprietary aspects of the regime. For example, theregulatory
requirementsfor water quality may assist ajustification argument, but they arenot likely toberelevant tothe
question of prima facieinfringement. Even at the stage of justification, itishard to see how water quality
standards can be used tojustify the Crownindisposing of thetitlelandsof theaboriginal plaintiffs. We
think that therewill usually beaninsufficient nexusbetweentheproprietary i nfringement and the subsequent
regulatory control to allow evidence of that regulatory control of activitiesto beadducedtojustify the

infringement. %

The Territorial Land Use Regulations (TLURS) passed pursuant to the TLA and the water legislation for
eachterritory arethemainregulatory tools(other thanlabour and heal th and safety rules) affecting mining

operationsin theterritories.**” Inaddition, operatorsintheMackenzie Valley will haveto familiarize

tl38

themselves with the new Mackenzie Valley Resour ce Management Act™ when it entersinto force along

1% Regulatory regquirements may be more effectivein justifying infringements of rights such as harvesting

rights. The Crown is aware of the difficulty. The ProgramGuidelines for addressing fiduciary
responsibilities, supra note 112, contains the following acknowledgement:

In some circumstances, existing legislation requires the issuance of rights (e.g.
issuance of rights to staked mineral claims) and provides no opportunities for
consultationor for the assessment of assertions of potentia interference with the
activitiesand/or rights of Aboriginal peoples. In such cases, it isimportant that you
use opportunities available to meet requirements for consultation when additional
authorizationsare subsequently requested (e.g. a water licence in the example of
Y ukon mining).

dl We should also note s.73(1) of the CMRs, supra note 3, which inter alia (1) gives the Minister the
discretionary power to order a person to limit discharges of substances and (2) requires all persons

doing prospecting and representation work to do so in accordance with the TLA and regulations and
any other applicable Act of Parliament.

1% S.C. 1998, c. 25, not yet in force (Royal Assent 18 June 1998).
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with itsaccompanying regulations. Thenew Act will establishanew planning structureand asystem of land

and water boardsfor the Mackenzie Valley area.

InY ukon, operatorswill also haveto comply withthenew assessment | egisl ationemerging fromthe’Y ukon
Final Agreement aswell asthe recent amendmentsto the YQA and the YPA designed to alarge extent to
overcomethe provisionin s.3(3) of the TLA to the effect that nothing in the TLA (and therefore regulations
passed pursuant to the TLA) shall limit the operation of the YQA or the YPA. To give acomplete picture,

wewouldalso haveto givesomeaccount of federal environmental assessment legislation.™*

23.1 TheTerritorial Land UseRegulations

The TLURsgovernland use on Crown landsin both territories. The TLURS prescribe activities which may

only be undertaken with the appropriate permit.**°

Certain activitiesare exempt from the requirement to
obtainapermit either because of specific provisionscontained withinthe TLURs in the case of CMRs or

because of the dramatic grandparenting effect of s.3(3) of the TLA in the case of the YQA.***

Wecan demonstratethisgrandparenting effect by referenceto Canadian Parksand Wil der ness Society
v. Canada.*** Westmin, theregistered owner of certain quartz claims, applied for aland use permit to

“walk” abulldozer (eventually two) some 200 kms over bush trails and unbroken land to its claims

139 Canadian Environmental Assessment Act (CEAA), S.C. 1992, ¢.37. The development assessment
legislation called for by the UFA in Y ukon, supra note 59, has yet to be introduced.

10 Supra note 17, ss. 8-9. For comments on the enforcement of the TLURs see R. v. Furniss, [1991] Y.J. 10

(Y.T.SC)(QL).

L Section 3(3) of the TLA, supra note 16, provides as follows:

Nothing in this Act shall be construed as limiting the operation of the Yukon Quartz
MiningAct, the Yukon Placer Mining Act, the Dominion Water Powers Act or the
National Parks Act.

142

Supra note 67.
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straddlingtheBonnet PlumeRiver. TheBonnet PlumeRiver and Basin had been accepted for nomination
as aCanadian Heritage River. The permit wasgranted over the objectionsof an affected First Nation, the
Na-choNy’ ak DunFirst Nation. Oncethere, Westmin proposedto carry out certain exploratory work on
itsclaims. The applicantsargued that Westmin required aland use permit under the TLURs for the
operationsthat it proposed to carry out ontheclaimsand al so sought an order quashing thepermit that was
grantedtoWestminfor the" cat operation.” Thecourt hadlittlehesitationinre ecting both claims, thefirst
largely on the basis of s.3(3) of the TLA.

The court held that any attempt to apply the TLURSto operations on aclaim block would conflict with the
rights accorded to aclaim holder by s.76(1)** of the YQA:

A restriction on the right to use the surface of the claim site, other than oneimposed by the
Minister of Indian Affairsand Northern Devel opment pursuant to subsection 76(1) woul d
limit the operation of the Yukon Quartz Mining Act. The Territorial Land Use
Regulations, which it is argued should apply, do not relate to the efficient miner-like
operation of themining activities, nor arethey imposed by the Minister of Indian Affairsand
Northern Development. They are general land use regulations promulgated by the
Governor in Council. Inmy view the explicit wording of subsection 76(1) precludesthe
operation of the Territorial Land Use Regulationsto the mining activity in question.***

However, thecourt did confirm (inferentially) that Westminwoul d requireapermit to crossadjacent lands

(i.e. for the bulldozer wal king operation) notwithstanding thebroad language of s.3(3) of the TLA.**°

In the same case, Justice Reed suggested that the TLUR permit requirementswould apply to mineral
activitiesunder the CMRssince “in the Northwest Territoriesthereisno exempting provision comparable to

subsection 76(1) of the Yukon Quartz Mining Act”.** Thisisclearly true. The CMRsare merely

s The section is quoted in section 2.2.1 above.

14 CPAWS, supra note 67 at 844.
145 Id., at 848.

16 Id., at 846.

42



regulations of the TLA, and s. 3(3) of the TLA does not except the CMR from the TLA regime.
Furthermore, in direct contrast to s.76(1) of the YQA which insulatesthe claim holder, s.11(1) of the CMRs
subjectsalicensee’ sright to prospect for mineralsto any regulations(including thereforethe TLURS) made
under the TLA. Thus, if mineral operationsinthe NWT are to be exempted from the general regime of the
TLURsthiswill only come about asaresult of aspecific provisioninthe TLURs. Section 6(b) of the
TLURSsfitsthebill. It readsin part asfollows:

6. These Regulations do not apply to
(b) anything done in the course of prospecting, staking or locating amineral claimunlessit

requiresause of equipment or material that normally requiresapermit;
Althoughthisisnot aneasy provisiontointerpret, itisgenerally understood simply to mean that actsof
prospecting, staking, or locating claimsdo not themsel vestrigger a requirement for apermit; assoonas
thoseactivitiesinvolvetheuseof equipment or material that would otherwiserequireapermit thenthe

regulations apply and apermit will be required.

Thus, unlikethesituationin'Y ukon, thefact that activitiesare carried out on aclaim block doesnot itsel f
confer an exemption from the TLURS. Anexemption from theregulationsand the permit requirement only
arisesif no other section of the regulations istriggered; activitieson claim blocksare only exempt inthe
NWT if they fall under oneof theother general exemptionscontainedintheregulations. Readthisway, the

mining clausein the TLURsisreally no morethan a“for greater certainty” clause.

The activitiesthat are exempted from the TLURs are those activitiesthat require neither aClass A nor a

ClassB permit and which arenot otherwise prohibited by theregulations. They include:

a activitiesrequiring lessthan 50 kg of explosivesin a30 day period;

b. use of avehicleweighing lessthan 5t;

C. use of acampsitefor lessthan 100 person days,

d. power driven equipment wei ghinglessthan 500 kg (not including ancillary equipment);

e afuel storagefacility for lessthan 4,000 litres of fuel;
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f. acut line not exceeding 4 hain area.

These exemptions are significant in the present context insofar asit is clear that a person may cause
significant disruptionof traditional activitiesand sacred areasand perhapsseriousdamagewithout the need
for aprior approval intheform of apermit. Theregulations cover other activitiesincluding drilling, moving
earth, and the creation of trailsand rightsof way. Some activitiesare prohibited, including land use
operations within 30 metres of aknown monument or aknown or suspected burial ground and certain

activitiesthat have detrimental effectson streams.*’

Theregulationsrequire permiteesto clean and restore
water crossings,™*® and restore the permit area.**® One of the astonishing features of the regulationsisthat
thesebasi c prohibitionsonly apply to permittees. Thisfollowsfromthespecificlanguageof theprohibitions
(“Nopermitteeshall ...”), but alsofromthefact that thes.6“ Exemptionfromregulations’ section quoted

above providesan exemptionfromtheregulationsand not simply from specific sectionsof theregul ations.

Theregional land useengineer designated by theMinister of Indian Affairsand Northern Devel opment hasa
wide discretion to issue or refuse aland use permit, and toincludetermsand conditionsrespecting awide
rangeof matters, including: themethodsandtechniquesusedin carrying out aland useoperation, matters
relatingto chemical and toxic substances, protection of wildlifeandfisherieshabitat, and objects and places
of recreational, scenic and ecological value.*® The engineer may impose other termsand conditionsthat he
or she “thinks necessary for the protection of the biological or physical characteristics of the land

151

management zone” so long asthe mattersdealt with are not inconsistent with the TLURS.™" Protection of

aboriginal interestsisnot mentioned, and thereisno specific provisioninthe TLURsfor consultation with

w TLURS, supra note 17, s. 10.
e Id., s. 13.

1 Id., s. 18. The permit areais to be restored “as nearly as possible to the same condition asit was prior

to the commencement of the land use operation”.
150 Id., ss. 25, 27, 31.

151 Id., s. 31(1)(m).



aborigina communities. However, asamatter of policy, the Department routinely consults, in at least apro
formaway, with affected communities prior to theissuance of apermit.**? In addition, issuance of a permit

will trigger the screening provisions of the Canadian Environmental Assessment Act.™

2.3.2 Water Legidation

The Yukon Waters Act™ and the Northwest Territories Waters Act™® regulate the use of, and the

deposit of waste into, territorial waters. Regulations made pursuant to these Acts establish water

156

management areas.”™ With the exception of domestic and instream users, use of waters must bein

157

accordancewith alicenceor theregulations.™>” Whileit isimpossibleto imagine aproducing mine*® that

would not requireawater licenceunder theprovisions, many exploratory drilling operationswill not be

159

caught by theregulations, which allow significant usewithout alicence.™ Whilein the Y ukon the licence

requirement istriggered by use of 300 m® or more per day of water, in the NWT use of 100 m® per day will

12 Depending on the size and location of a land use operation, the Engineer may seek advice of

community and special interest groups. Indian and Northern Affairs Canada, A Guide to the
Territorial Land Use Regulations (December, 1994) at 4. The Guide makes absolutely no referenceto
aboriginal peoples or aboriginal rights. The Guide has apparently been supplemented by the policy
documents referred to in note 112 supra. These documents envisage substantially more intensive
consultation than is required by the Guide.

153 Supra note 114, and the Law List Regulations, SOR/94-636.
- S.C. 1992, ¢.40, hereafter YWA.

155 S.C. 1992, c. 39, hereafter NWTWA.

156 The Northwest Territories Waters Regulations [hereafter NWTWR], and the Yukon Territory Waters
Regulations [hereafter, YTWR] SOR/93-303, s. 3, Schedule .

7 YWA, supra note 154, and NWTWA, supra note 155, s.8.

18 See the comments of Justice Reed in CPAWS, supra note 67 at para. 19.

9 Conditions of land use permits therefore contain some clauses relating to water use and deposits into

water.
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trigger alicence requirement.*®

The deposit of wasteinto water withinawater management area, or anywhere under conditionsinwhichthe
waste or another waste resulting from the deposit may enter watersin awater management area, is

prohibited unlessauthorized by regulationsor alicence.*®*

The two Acts accord the Y ukon Territory Water Board and the Northwest Territories Water Board
discretionary powersto issuelicencesfor termsup to twenty-five yearsto use waters or to deposit waste
into watersin accordance with the regulations.*®> Schedule V11 of the Yukon Waters Regulations and
Schedule V of the NWT Water Regulations set out the uses and deposits which do not requirealicence, as

well asthose which requireeither atype A or B licence.'®

The Board must hold apublic hearing for the
issuance or renewal of atypeA licencewhileahearingisoptional for atypeB licence.!® Type A licences
require the Minister’ sapproval .**® TheMinister’ sapproval isonly necessary for atype B licenceif the

Board holds a hearing.'®

The Board may include any conditionsit considersappropriatein alicence.*®’ The Board must exerciseits

10 YTWR, supra note 156, Sch. VII; NWTWR, supra note 156, Sch. V. In contrast, al direct or indirect
deposits of waste to surface water, and all deposits of waste from milling, require a licence.

1ot Id., s.9.

102 YWA, supra note 154, and NWTWA, supra note 155, s. 14(1) .

103 While al mining undertakings in the NWT are subject to the same criteria, in the Y ukon, there are

different criteriafor placer and quartzmining. Asweonly discusstheY ukon quartz legislation, welimit
our discussion of the water regulations to their implications for quartz mining.

1o YWA, supra note 154, and NWTWA, supra note 155, s. 21.

165 Id., s. 14(6)(a).

166

Id., s. 14(6)(b)(ii). The Board chair must approve of all type B licences.

1o Id., 15(1). Janet K eeping, “Local Benefitsand Mineral Rights: Dispositioninthe Northwest Territories:
Law and Policy”, in M.M. Ross and J.O. Saunders, eds., supra note 48, 181 at 201-202, argues, however,

that s. 15(1) can be read more restrictively, so that it is understood to contemplate only conditions
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discretionin accordance with criteriaimposed by s. 14(4):

Where an applicationfor alicenceismade, the Board shall not issuealicenceunlessthe
applicant satisfiesthe Board that
(a) either
(i) the use of waters or the deposit of waste proposed by the applicant
would not adversely affect, inasignificant way, theuse of waters, whether
inor outsidethe water management areato which theapplicationrel ates,
(A) by any existing licensee, or
(B) by any other applicant whose proposed use of waterswould
take precedence over the applicant’ sproposed use by virtue of
section 29 [thelicencee who applied first has precedence], or
(i) every licensee and applicant to whom subparagraph (i) applies has
entered into acompensation agreement with the applicant;
(b) compensation that the Board consi ders appropriate hasbeen or will be paid by
the applicant to any other applicant described in clause (8)(i)(B) but to whom
paragraph (a) does not apply, and to
(1) licenseesto whom paragraph (a) does not apply,
(ii) domestic users,
(i) instream users,
(iv) authorized users,
(v) authorized waste depositors,
(vi) owners of property,
(vii) occupiersof property, and
(viii) holders of outfitting concessions, registered trapline holders, and

holders of other rights of asimilar nature
The Actsset up aright to compensation for adverse effectswhere personisunableto obtain adequate

compensation under s. 14 :

30. (1) Except as otherwise provided by a compensation agreement referred to in
subparagraph 14(4)(a)(ii), apersonwhoisadversely affected asaresult of

(8) theissuance of alicence, or

(b) ause of water or deposit of waste authorized by regulations made

under paragraph 33(1)(m) or (n)
isentitledto becompensated by thelicensee, authorized user or authorized wastedepositor

relating to the actual use of water, and not, for example, conditions requiring benefits to be given to
aboriginal communities. See asoFisheries Assn. of Newfoundland and Labrador Ltd.v.
Newfoundland (Minister of Fisheries, Food and Agriculture) (1996), 142 D.L.R. (4th) 732 (Newf. CA).
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inrespect of that adverseeffect, and may suefor and recover any such compensationin
any court of competent jurisdiction.

Although the opportunitiesto claim compensation appear broad, and although they conceivably include
traditional aboriginal usersof theland, inpractice, aboriginal peoplesandFirst Nationshavefounditdifficult
to avail themselves of these provisions.'®  Also significant in the context of as. 35 analysisisthe absence of
any mentionof aboriginal peoplesor interestsinthecompensation provisions. Domesticandinstreamusers
are defined as persons'®

usingwaters, otherwisethan [diverting or obstructing waters, altering theflow of waters or
altering the bed or banksof abody of water], to earnincomeor for subsi stence purposes.

Aboriginal usesgenerally fall under instreamuses, andwhiles. 14(4)(b)(iii) requiresaboard to be satisfied
that appropriate compensation is paid toinstreamusers, in practice, aboriginal claimantshavedifficulty

getting compensation for anumber of reasonsincluding the fact that instream users cannot obtain a

108 See, for example, Northwest Territories Water Board Reasons for Decision respecting an application for

renewal of alicence made by Northwest Territories Power Corporation, Licence Number: NIL4-0154,
January 31, 1994, where rather than order compensation, the Board incorporated a condition into the
renewed licence requiring the licencee to negotiate with the aboriginal claimants “for the purpose of
arriving at mutually satisfactory compensation agreements.” In a decision respecting the Taltson
Licence, May 21, 1996 (Licence N1L4-0158), the Board determined that there wasinsufficient evidence
to substantiate a claim for compensation. It had requested additional information from the aboriginal
claimants and they did not provideit. In both these decisions the Board noted that it can only award
compensation for loss, damage or other adverse effects occurring during the term of the licence in
question, and has no jurisdiction to award compensation for damages which arose during previous
terms. In its Reasons for Decisions respecting BHP Diamond Inc.’s application for alicence (No. N7L2-
1616) February 5, 1997, the board made several decisions regarding requests for compensation. The
Dogrib Treaty 11 Council sought compensation-in-kind, and the Board found that its jurisdiction was
limited to awarding monetary payment of compensation. AstheDogrib Treaty 11 Council did not seek
monetary compensation, the Board did not require the applicant to pay any compensation to this
group. TheKitikmeot Inuit Association requested the Board to order BHP to negotiate a compensation
process with them. The Board found that this would amount to a sub-delegation that was not within
the Board's jurisdiction. The Lutsel k’e Dene First Nation was not awarded compensation because
they did not notify the Board of their intention to make representations prior to the hearing. Finally,
the Board found that the Y ellowknives Dene First Nation failed to provide sufficient evidence of who
used the land and water, when, the frequency of use, the nature of the instream use, the anticipated
adverse effect, and the value of the use that may be lost due to the adverse effect.

169 YWA, supra note 154, and NWTWA, supra note 155, s.2.
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licence.r™

Each Act alowsthe Governor in Council to removelandsfrom disposition,*"* inter alia, to protect waters
and alsoallowsthe Governor in Council to order theBoard not toissuelicenceswithin specified watersfor
aspecifiedtimeor otherwise*to enablecomprehensiveeval uation and planningtobecarried out with
g’ .172

respect to those water Sofar aswe are aware, these powers have not been exercised.

Insum, advanced expl oration projectsand proposal stogointo productionwill trigger thefull regulatory
regime administered by the water boards. Many of the uses of water associated with preliminary
explorationwill not engagetheregimeeither becausethey are so minor or becausethey areapproved
throughtheregulationsand do not requirean application. Thelegidlationdoesprovidefor compensationfor
instream usersincluding aboriginal usersalthoughaboriginal claimantshavefoundit hardtotakeadvantage
of theseprovisions, andthelegislationisnot drafted toaccommodate, nor doesit even mention, aboriginal

title or rights.

2.3.3 The1996 Amendmentstothe YQA'"

The 1996 amendmentsto the YQA add anew Part 11 to the Act dealing with Land Use and Reclamation.
The old Act (now Part 1) ismade subject to Part |1 (new subs.2(4)). Thefocus of the new sectionsis

environmental protectionand not fulfilment of constitutional responsibilitiesto aboriginal peoples. Thismuch

isclear from the new s.134 which states the purposes of the new part:*™

1o Id., s. 14(2). Domestic users also cannot be issued licences.

e Id., s. 34. Neither Act refers to the protection of aboriginal rights or title in this context.

1 Id., s. 34(2).

173

Supra note 68.

e This has to be one of the most developmentally oriented statements of the principle of sustainable

development that we have ever seen.
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The purpose of this Part isto ensure the development and viability of a sustainable,

competitiveand healthy quartz mining industry that operatesin amanner that upholdsthe

essential socio-economicand environmental valuesof the Territory.
Theseamendmentsentered intoforceon April 1, 1997 but they will not become operational until the
extensive regulations called for by the amendmentsarethemselvesproclaimed. Thismuchisclear from
s.133(2) which providesthat this new Part of the Act and any provision of the regulationswill only apply to
landsand categoriesof landsto the extent that the regulations so provide. Thenew Part establishesfour
categories of exploration programs (Classes|-1V)*” but the criteriafor the categories are to be prescribed
by regulation.*”® Ingeneral theschemeestablished by thenew Part providesfor prescriptiveoperating
conditions for the different classesof exploration program, and depending uponthelevel of exploration,
notificationtothe Chief of Mining Land Useandin somecasesthepublic. Furthermore, asonemovesup
the scale of Classes of program thereisan increasing need for various levels of approval of both the
operating plan aswell asof the compl etion of the operations. Security may bedemandedfor Classl|,
Classlll and Class|V exploration programswherethereisa® risk of significant adverseeffects’ fromthe

program.*”’

Draft regul ationshavebeen circul ated for discussion, but at thetimeof writing, havenot beenfinalized
Theactual staking processand somepreliminary explorationwill escaperegulationunder thisschemesince
these activitiesfall below the threshold for aClass| exploration program. Thedifferent categoriesof
exploration programarefar too complex and detailed to summarizehere. Sufficeittosay that the Classes

are based upon anumber of criteriasimilar to thosein the TLURS, including: campsite (humbers of persons

1 Supra note 68, s. 135.
16 Id., s. 153.
o Id., s. 143.

e Yukon Quartz Mining Land Use Regulations (proposals, mimeo, n.p., n.d.).
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and persondays), fuel storagefacilities, trenching, linecutting, removal of treesand bushesand stripping of
vegetativemat, useof off road vehicles, undergroundworks, aditsetc. Obvioudly, aswork levelsincrease

inintensity, one moves up the scal e of exploration programs.

2.34 TheMackenze Valley Resource Management Act (MVRMA)'"®

The MVRMA isintended to establish an*integrated system of land and water managementintheMackenzie
Valley”,"® and to implement certain provisionsof the Gwich’ in and Sahtu Dene and M étis Comprehensive
Land Claim Agreements.*® It establishes several boards and processesto carry out these purposes. In
general, itisfair to say that these Boardswill assumemany of theresponsibilitiescurrently assumed by
government for water use, land useand environmental assessment. Inaddition, the Act will provide the
legidlativeframework for aland useplanning process. Givenourinterestintheportionof theTerritoriesin
which there are unsettled claims, itisimportant to emphasi sethat thel egisl ation establishesaframework or
template for the entire Mackenzie Valley*® although the regional boardsthat are contemplated will only be
established for those parts of the Valley for which thereisaready aland claim agreement in existence.
Further regional boardswill beestablished assubsequent claimsaresettledintheValley.

2.3.4.1 Land Use Planning

The MVRMAwill establish the Gwich'in Land Use Planning Board™®® and the Sahtu Land Use Planning

e Supra note 138.
180 Id., long title.
181 Id., preamble, s. 15(1), and Parts 2 and 3.

182

In fact the Bill also applies to areas that fall outside the Mackenzie drainage: MVRMA, id., s. 2,
definition of Mackenzie Valley.

183 Id., s. 36.
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Board,*® which will each consist of five members, including two nominated by the First Nation
concerned.'® Theplanning boardswill prepareland useplansconcerningland, water and other resources

in the settlement areasidentified in the Gwich’in and Sahtu Agreements,*®

and submit the plansto the First
Nation and theterritorial and federal Ministersfor approval **" Any body issuing licences, permitsor other
authorizationsrespecting theuseof land or watersor thedeposit of wastein asettlement areawill be bound
by the land use plan.*® Beforeany such authorizationisissued, aFirst Nation, thefederal or territorial
government, or thebody with authority toissuethelicence, permit or other authorization, may request the
planning board to decidewhether the proposed activity isin accordance with the applicableland use
plan.*® Any person*directly affected” by the proposed activity may also apply for such adetermination®
Thereisnoland use planning processfor the Mackenzie Valley asawhole, nor for any non-settlement

lands.

2.3.4.2 Land and Water Boards

The MVRMA will replace thejurisdiction of the Northwest Territories Waters Act in the Mackenzie
Valley.”* TheAct establishestheMackenzieValley Land and Water Board (MVLWB), with jurisdiction
over theMackenzie Valley generally,**? and the Gwich'in and Sahtu Land and Water Boards, who will have

184 Id., s. 38.

185 Id., ss. 36(2) and 38(2).

18 Id., s. 41, except areas that are in national park lands, lands acquired under the Historic Sites and

MonumentsAct, or “lands situated within the boundaries of alocal government (Id., s. 34).”

187 Id., s. 43.

188 Id., s. 46(1).

180 Id., s. 47.

190 Id., ss. 46(1) and 47(1),(2).

191 Id., ss. 60(4), 60(5), and 99(1).
102 Id., ss. 99(1), 102(1) and 105.
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jurisdictionintheir respective settlement areas.'*

TheMVLWB will havejurisdiction over land and water useand waste depositsintheMackenzie Valley
generally, and over applicationsfor land or water use, or depositing waste, that affect morethan one

194

settlement areaor areas outside settlement areas.™ Regional panelswill havejurisdiction over activities

likely to haveimpacts within the settlement area.only.'*

A board issuing alicence under the MVRMA must do so in accordance with the applicableland use plan.'*
WhiletheGwich’inand SahtuFirst Nationswill haverepresentativesontheMVLWB andtheir respective
regional boards, the MVRMA does not seek to ensure representation of peopleswith unsettled claimsin
land and water use regulation.*” The MVRMA &l so accords the Gwich'in and Sahtu First Nationsriparian-
likerightswhichmay affect mineral rightsholders, but doesnot mention rights of aboriginal peopleswith

unsettled claims.*%®

2.3.4.3 Environmental Assessment

Section112(1) of the Act establishestheM ackenzieValley Environmental Impact Review Board (Review

Board) and givesit jurisdiction over undertakingson land or water wholly within the Mackenzie Valley. It

193 Id., ss. 54, 56 and 58-60.

194 Id., s. 103.
% Id., s. 102. Regional boards retain jurisdiction over compensation matters where a proposed use or
deposit “would be likely to substantially alter the quality, quantity, or rate of flow of waters’ on,
through, or adjacent to First Nation lands. Id., ss. 78-80.

106 Id., s. 61.

97 Regional boards will each consist of five members, including two appointed on the nomination of the
First Nation concerned, id., ss. 54(2), 54(3), 55(2) and (3).
1% Id., s. 75. Boards may issue licences and authorizations interfering with rights under the agreements so

long as certain requirements, including compensation to First Nations, are met. 1d., ss. 76-77.
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will replace thejurisdiction of the Canadian Environmental Assessment Act over such proposals.'® The
environmental assessment provisionswill apply totheissuanceof licences, permitsand authorizations
required for carrying out devel opmentsunder any federal or territorial law.?® The scheme of the Act is
modelled on CEAA? and the regulationswill provide the equivalent of the CEAA law list to trigger a
screening. The regulatory authority responsible for the proposed devel opment must carry out the
screening.”® A morerigorousassessment isrequired wherethe screening leadsthebody conducting it to
concludethat the devel opment may haveasignificant adverseimpact ontheenvironment, or might bea

cause of public concern.?® The assessment scheme does not addresstitleinterests either.”

2.3.4.4 Land Use Regulations

Proposed |and use regul ations under the MVRMA were gazetted in January 1998.2% The regulations are
very much based upon the current Territorial Land Use Regulations. Thusthe regulationswill only apply

to prospecting, staking or locating mineral claimsinthosecircumstancesinwhichaTypeA or TypeB

19 Id., s. 116. The Review Board will consist of at least seven members, at least half of which, excluding
the chairperson, are to be appointed onthe nomination of first nations; “first nations” isdefinedins. 2:
‘the Gwich’in First Nation, the Sahtu First Nation, or bodies representing other Dene or Metis of the
North Slave, South Slave or Deh Cho region of the Mackenzie Valley .

200 Id., ss. 62 and 118(1).

201 Section 117, for example, ismodelled on CEAA's s. 16.
202 MVRMA, supra note 138, s. 143(1)(b).

8 Id., s. 124(1).

04 Id., s. 125(1).

2% Arguably, aboriginal peoples with unextinguished title are worse off under the MVRMA, which does

not incorporate the definition of environment effect from CEAA, though it does include effects on the
social and cultural environment and on heritage resources within the definition of “impact on the
environment.” 1d., s. 117.

206 CanadaGazette, Part |, January 3 1998, p. 29.
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permit isrequired.?®” The net result is much the same under both the MVRMA and the TLURS.

Once the Act is proclaimed and the regul ations passed, the MVRMA will establish acomprehensive and
integrated water and land usemanagement schemefor theValley. Theschemewill supersedetheexisting
regulatory framework established by the TLURs and will supplement the existing jurisdiction of the water
board. Theimportanceof thesechangesshould not beunderestimated but they will beof littlesignificance
formtheperspectiveof thispaper for tworeasons. First, thebasic disposition structureof the CMRs will
remainintact. If the CMRsinfringeupon aboriginal titleinterestsbeforethe passage of the MVRMA they
will equally continuetodo so afterwards. Second, althoughthenamewill changea ongwiththeauthorizing
statute, the MVRMA land use regulationswill look very much likethe old TLURs. While the MVRMA
protectsrightsunder land claim agreements, it doesnot contempl ate protection of aboriginal titleinterestsor
compensationfor interferencewithtitle, nor doesit provideaboriginal peoples with arolein land and

resource decisions.

2.4 Conclusions

Inthispart of the paper we have provided an account of thestatutory framework for mineral dispositionsin
Y ukonandtheNorthwest Territories. Wehave al so provided someaccount of theregulatory context for
mining activities. Wearenow inapositionto consider thislegislationinlight of thetwo hypothesesposesat
the outset of the paper. The next part of the paper considers this legislation in light of s.35 of the
Constitution Act, 1982 and the final part dealswith the 1870 Order.

3.0 IsaFreeEntry Schemelnconsistent withan Aboriginal Title?

201 Id., subs. 2(2)(c). Unfortunately, there continues to be a problem with the ambit of some of the basic

prohibitions contained in the regulations and noted above in the context of the TLURs. For example,
s.12 dealing with burial grounds and s6 dealing with operations close to burial grounds or
watercourses only apply to permittees or operations requiring permits. Arguably, these provisions are
so basic that they should apply regardless of whether the operation crosses the threshold and requires
apermit.
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3.1 Introduction: TheExistingJurisprudenceon Section 35

With the exception of Delgamuukw, the jurisprudence to date of the Supreme Court of Canada on s.35 of
the Constitution Act, 1982 has been essentially reactive;?® that is, it has been concerned with situationsin
whichaboriginal rightshavebeen used asadefence (asashield and not asasword) to specific criminal
charges to regulatory offencesproscribing “ discretetypesof activity” ?* In that context the courts have

developed afour-step test for s.35 claims.

Chief Justice Lamer summarized thefour stepsin Gladstone as follows:*°

[F]irst, the court must determine whether an applicant has demonstrated that he or shewas
acting pursuant to an aboriginal right; second acourt must determinewhether that right was
extinguished prior to the enactment of 5.35(1) of the Constitution Act, 1982; third, a court
must determine whether that right hasbeen infringed; finally acourt must determinewhether
that infringement wasjustified.

In Delgamuukw the court reminded usthat thesetestsrequire modificationto meet different factsand

circumstances, and, in particular, will require modification when dealing with claimsto aboriginal titlerather

211

than claims of an aboriginal right.=~ Thetestsmay requirefurther modification whenthevalidity of ageneral

legislative schemefor the disposition of public resourcesisat issue.?'?

208 R. v. Sparrow (1990), 70 D.L.R. (4th) 385 (S.C.C.); R. v. Nikal (1996), 133 D.L.R. (4th) 659 (S.C.C.);R.v.
Van der Peet (1996), 137 D.L.R. (4th) 289 (S.C.C.); Rv. N.T.C. Smokehouse Ltd. (1996) 137 D.L.R (4th)
528 (S.C.C.); R.v. Gladstone (1996), 137 D.L.R. (4th) 648 (S.C.C.); R. v. Jones and Pamajewon (1996),
138D.L.R. (4th) 204 (S.C.C.); R. v. Adams(1996), 137 D.L.R. (4th) 648 (S.C.C.); R. v. Coté (1996), 137
D.L.R. (4th) 385(S.C.C.).

209 Delgamuukw, supra note 4 at 141.
210 Supra note 208, at para. 20
a Supra note 4 at paras 162-168.

22 As in Gladstone itself, supra note 208.

56



This part of thepaper dealswiththefollowing points: (1) thedistinction betweenanaborigina titleand an
aboriginal right, (2) thenatureand content of and limitationsuponanaboriginal title, (3) theinfringement test,
and (4) thejustification test. We shdl not deal specifically with proof of titleand instead we shall proceed
ontheassumptionthat theaboriginal peopleswho havenot executed amodern land claim agreement can
establishan existingtitleclaim. Weappreciatethat thisisno small assumption to make but wearenotin a
positionto makeanindependent assessment of thetitleclaimsof different First Nationsand other aboriginal

peoples.”®

3.2  Aboriginal Right or Aboriginal Title

AnAborigina plaintiff may seek to question thevalidity of amineral disposition system on the basisthat the
systemconflictseither withanaboriginal right or anaboriginal title. For example, aplaintiff might arguethat
afreeentry disposition systeminterfereswithanaboriginal right to harvest cariboufor subsistence and
cultural purposes. Suchacasemay present difficult problemsof causationand proof of interferencewith
theright.?* Alternatively, aplaintiff may proceed onthebasisof aninterferencewithtitle. A claim based
upon title poses fewer difficultiesprimarily becausean aboriginal titlerepresentsan exclusive claim.?*® The
exclusivity of titlewill makeit easi er to show that aschemethat allowsothersto gain competing proprietary

interestswithinthetitle arearepresents an interference with the aboriginal title.

a3 It is also beyond the scope of the present paper to address the issue of aboriginal title held by Métis

peoples. See Bell, “Metis Constitutional Rights in Section 35(1)” (1997) 36 Alta. L. Rev. 180, and Van

der Peet, supra note 208, esp. at para. 169 per L' Heureux-Dubé J., and at para. 67 per Lamer C.J.C,,

where he stated that “the manner in which the aboriginal rights of other aboriginal peoples are defined

are not necessarily determinative of the manner in which the aboriginal rights of the Métisare defined.”
24 See for example Baker Lake, supra note 7. The difficulties are not insurmountable: see Mason v.
Clarke, [1955] AC 778; Peech v. Best [1931] 1 KB 1 (Eng. C.A.); and Willingale v. Maitland (1866-67), 3
LR Eq. 103. Oneapproach isto establish interference with the exercise of trapping or hunting rightson
traditional lands, for example when helicopters scare away animals.

a5 Delgamuukw, supra note 4 at para117.
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Wethink that thiswill bethe casewhether or not the plaintiff can show that itsaboriginal titleincludes
minerals. Although Delgamuukw offers considerable support for the argument that an aboriginal titlewill
alwaysinclude minerals,*° we do not believe that proof of amineral content to an aboriginal titleisa
necessary conditionfor asuccessful attack onafreeentry mineral regime. Wesay that largely onthebasis

that, as shown above, afree entry system may engender significantinterferencewith surfaceinterests.

Thecourtshavedevel oped different testsfor proof of anaboriginal titleand proof of anaboriginal right.
Whereacaseisbased upon an aboriginal right, the plaintiff must establishthat the particular activity is:
an element of apractice, custom or tradition integral to the distinctive culture of the

aboriginal group claiming theright.*

Thepracticecustom or tradition must have been central tothesociety asit existed prior to contact with

ae Id., at paras. 122 - 123. These paragraphs are primarily concerned with oil and gas; thereisareference
to mineralsin paras. 122 and 128 and para. 169 includes a reference to forestry and mining. The
reasoning on content of title at this pointis, with respect, extraordinarily weak. It goessomething like
this: (1) Guerin v. The Queen, supra note 114, held that the same legal principles governed the same
legal interest in reserve lands and land held pursuant to aboriginal title (para. 120); (2) the Indian Oil
and Gas Act (R.S.C. 1985, c. I-5) demonstratesthat reservesinclude oil and gas (para. 122); (3) therefore
aboriginal title lands include oil and gas (para. 122). Here are the weaknesses: (1) Guerin wasareserve
case, although widely cited as an authority on title, and the comments of Dickson J are, with respect,
largely obiter. The reserve in question was created by executive act of the BC Government. (2) The
Indian Oil and Gas Act is an empowering statute designed to prescribe the terms and condition on
which oil and gas may be leased if such rights are included within the title of the reserve. It does not
declare that all reserves include oil and gas and it certainly does not say that all lands that are “lands
reserved” have an oil and gastitle. Consequently, (3) the conclusion cannot follow from the premises.
Of course, we are not making the claim that the conclusion could not have been supported on other
grounds and Justice Lamer does refer (at para. 123) to some of the supporting literature: see especially
K. McNeil, “The Meaning of Aboriginal Title” in M. Asch, ed., Aboriginal and Treaty Rights in
Canada: Essays on Law, Equity, and Respect for Difference, (Vancouver: University of British
Columbia, 1997), 135 - 154, esp. at 143 -144 and 147 (title by prescription or possessionisnot limited in
content by the specific acts of possession). Less persuasive is McNeil’s discussion of the Indian Act
andthe Indian Oil and Gas Act. The surprising thing about all of this is the tender way in which
Justice LaForest treats this unconvincing reasoning. He contents himself with the mild observation (at
para. 192) that: “I am unable to assume that specific “reserve’ provisions of the IndianAct ... and the
Indian Oil and Gas Act ... apply to huge tracts of land which are subject to an aboriginal right of
occupancy.”

2 Van der Peet, supra note 208 at para. 46.
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Europeans,?*® and the plaintiff must demonstratethe continuity of that practice, customor tradition.

Where aclaimisbased upon an aboriginal title, the courtswill make several adjustments. First, the

requirement of distinctivenessto the culture will be subsumed by the requirement of occupancy.? Proof of

occupationwill itself ordinarily constitute proof of central significance?*  Occupation may be proven not

only through physical occupation but al so through thetenureand property rulesof theaboriginal society.

222

Thetimefor establishingaboriginal titleisthetimeat whichthe Crown asserted sovereignty rather thanthe

time of first contact.?® Theinterest claimed must be exclusive? either to the particular group or shared

218

219

220

221

222

223

224

Id., at paras. 44 and 61.
Id., at para. 63.
Delgamuukw, supra note 4 at para. 142 per Lamer C.J. and para. 199 per La Forest J..

Id., at para 151, distinctivenessis still crucial but “given the occupancy requirement in the test for
aboriginal title, | cannot imagine a situation where this requirement would actually serve to limit or
preclude atitle claim.... in the case of title, it would seem clear that any land that was occupied pre-
sovereignty, and which the parties have maintained a substantial connection with since then, is
sufficiently important to be of central significance to the culture of claimants”

Id., at paras. 148 and 149.

Id., at paras. 142 and 145. Justice Lamer is not completely consistent on this point. In the text herefers
to assertion of sovereignty yet in the example he gives (at para. 145), the Treaty of Oregon, herefersto
1846 as the date on which British sovereignty was conclusively established. See also Lax Kw' Alaams
Band of Indiansv. Governor and Co. of Adventurers of England Trading, into Hudson’s Bay (c.o0.b.)
Hudson’'s Bay Co.,[1998] B.C.J. No. 1181 (QL), Prince Rupert Registry No. SC1359 (B.C.S.C.) at para 24:
“The earliest date ... at which the Crown claimed sovereignty and ownership of the radicd title to
British Columbia was 1846.” The Court relies on Justice Judson’s statement in Calder v. Attorney-
General of B.C.[1973] S.C.R. 313 at 325 that the area did not come under British sovereignty until
American claims were ceded to Great Britain via the Treaty of Oregon. Presumably, the assertion of
sovereignty dated back to at least the 1770s and the voyages of Meares, Cook and Vancouver and the
overland exploration of Mackenzie and, in the south, Thompson. For Y ukon see Smith v. AG Canada,
[1978] 2F.C. 1154t 118 (T.D.).

Delgamuukw, id., at para. 155 et seq. The court suggests that the notion of exclusivity isbased on the
concept of thefee simple (at para. 156); amore accurate claim isthat the idea of exclusivity inheresin
theidea of aproperty claim whether that be afee simple claim or some other property claim known to
law. Inany event exclusivity of title is contingent on the particular legal system for property isitself a
creature of law. Bentham put the point thisway: “Property and law are born together, and die together.

Before laws were made there was no property; take away laws and property ceases.” Extract from
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jointly with another group.?® Ordinarily one could expect that assertion of sovereignty (and certainly the
final determination of sovereignty) will occur after thedateof first contact. Totheextent that thisisthecase,
thetest for titlewill therefore be easier for theaboriginal plaintiff to meet than the comparabletest for an
aboriginal right.

Perhapsthemost important distinction between aborigina rightsand aboriginal titleisthat whileeachactivity
claimed asan aboriginal right must undergo the samerigoroustesting to determineif it qualifiesasan
aboriginal right,®® thesameisnot trueof all activities carried out by aboriginal peopleon aboriginal title
lands.??” Thisdifferenceflowsfromtheexclusivity of atitleclaimandthefact that “what aborigina title

confersistheright to theland itself.”*%®

3.3  Natureand Content of an Aboriginal Titleand Limitationsonthat Title

3.3.1 Natureand Content

An aboriginal titleisasui generisinterest inland® held communally.”* Title embraces the exclusive right
touseof theterritory inquestion. Theimplicationsof thisarecrucial. 1t confirmsthat aboriginal property
ownerscanavail themselvesof thefull panoply of protectionsavailabletoany owner including trespassand

nuisance. Thustherightsand activities protected by atitle are extensive. As stated by the court in

Bentham, Principles of the Civil Code reproduced in C.B. Macpherson, ed., Property: Mainstreamand
Critical Positions (Toronto: University of Toronto, 1978) at 52.

25 Delgamuukw, id., at para 158.

26 Van der Peet, supra note 208 at para 46.

=1 Del gamuukw, supra note 4 at para. 140.

28 Id., at paras. 138 and 140.
2 Id., at paras. 111 and 112.
20 Id., at para 115.
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Delgamuukw, “ aboriginal titleencompassestheright to exclusiveuseand occupation of theland held
pursuant to that title for avariety of purposes, which need not be aspects of those aboriginal practices,
customsand traditionswhich areintegral to distinctive aboriginal cultures’.** Along with exclusive
occupation comestheright to makeland use choicesconcerning titlelands.?*? The element of choiceis
significant because it suggeststhat any useof unextinguishedtitlelandswithout the consent of aboriginal title

holdersis a prima facieinfringement of the exclusiverightsof theaboriginal owners.

Other passagesin Delgamuukw suggest that the content of an aboriginal title potentially includes a broad

rangeof resources, including oil and gasand mining resourceswithinthetraditional territory >

3.3.2 Limitationson T Title

Delgamuukw suggeststhat there aretwo limitations on the exercise of an aboriginal title. Thefirst isthe
long-standing®* restriction that an aboriginal titleisinalienable except to the Crown?> The second type of

=t Id., at para. 117.
=2 Id., at para. 168. See the comment in note 15 supra in the context of Baker Lake and uranium mining.
=3 Id., at paras. 122 - 123, and see note 216 supra.

=4 At least from the time of the Royal Proclamation, 1763, (17 October, 1763), reprinted in R.S.C. 1985,
Appendices, Appendix I, No. 1. See Easterbrook v. R,, [1931] S.C.R. 210; and Lady McMaster v.R,
[1926] Ex. CR 68. Indian Act case law on prohibited dealing with reserve lands makes it clear that
alienation in this context includes leasing even to corporate entities created by the First Nation:
Reference re Stony Plain Indian Reserve (1981), 130 D.L.R. (3d) 636 (Alta. CA). Should the same case
law apply to the development of aboriginal title lands by thetitle holder? If so, this may impose, by the
back door, serious limitations on the modern use of aboriginal lands. This seemsinconsistent with the
general thrust of Lamer J”’s judgment in Delgamuukw, supra note 4 (see especially para. 132) but, on
the other hand it would create definite incentives to negotiate (at para. 131).

= Although this is a long-standing proposition, reiterated in all the modern cases, Justice Lamer did put a
fresh spin on the point with some interesting observations (Delgamuukw, supra note 4 at para. 129) as
to the inherent value of aboriginal lands:

What the inalienability of lands held pursuant to aboriginal title suggests
is that those lands are more than just a fungible commodity. The
relationship between an aboriginal community and the lands over which it
has aboriginal title has an important non-economic component The land
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restrictionisnew. JusticeL amer suggeststhat theexerciseof thetitle* must not beirreconcilablewiththe

n 236

nature of the group’ s attachment to the land” = or ashe put it later in hisjudgement, the use must not be

inconsi stent with continued useby futuregenerationsof aboriginals'®*” and “ cannot destroy the ability of the

land to sustain future generations of aboriginal peoples’.**

Inadditiontothesebroad normativeobservationsonthelimitsinherentinanaboriginal title, JusticeLamer
provided two specific examplesof usesthat would not ordinarily fall withinthescopeof anaborigina title.
He also provided an analogouslegal characterization for these non-included uses. The two examples of

non-included uses are asfollows:

For example, if occupationisestablished withreferenceto the use of theland asahunting
ground, then the group that successfully claimsaboriginal title to that land may not useitin
suchafashionastodestroy itsvaluefor suchause(e.g. by stripminingit). Similarly,if a
group claimsaspecial bondwith theland because of itsceremonial or cultural significance,
it may not use the land in such away asto destroy that relationship (e.g. by developingitin
such away that the bond isdestroyed, perhaps by turning it into aparkinglot) 2>

has an inherent and unique vaue in itself, which is enjoyed by the

community with aboriginal titleto it. The community cannot put the land

to uses which would destroy that value.
As with the observations on the interests of subsequent generations of aborigina people,
these remarks have a strong ethical component that finds echoes in the writings of authors
who have explored the ethical dimensions of property rights especially from an ecological
perspective. Seein particular C. Rose, “Given-ness and Gift: Property and the Quest for
Environmental Ethics’ (1994) 24 Environmental Law 1; C. Rose, Property and Persuasion:
Essays on the History, Theory and Rhetoric of Ownership (Westview Press, 1994) and
Freyfogle, “Ownership and Ecology” (1993) 43 Case W. Res. L. Rev. 1269.

236

Delgamuukw, supra note 4 at para. 117.

=7 Id., at para 154.
=8 Id., at para166. Thislast formulation of course resonates with the Brundtland principles of sustainable
development. It is remarkable because, from at least some mainstream ethical perspectives (including
long-run utilitarians), this is an obligation and limit that applies to all of usin our use of the world's
limited resources yet it is only in the context of aboriginal title that the court has allowed that ethical
perspective to influence the content of property rules in such an obvious way.

= Id., at para 128. These are the only examples that the court gives but in some respects they are
inconsistent with the notion of atitle-based rather than a rights-based claim. Why does Justice Lamer
consider it necessary to identify the purpose for which the First Nation values the land? Do we ask
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Thesetwo examplesare useful but they areopento at least acouple of criticisms. Thefirstisthat the
Court presumes®® the existence of ethical rulesof aboriginal peoplesthat will limit their use of thelands.
Thecourt then elevatesthoserulestoaconstitutional statusandimposesaset of inherent limitsontheuses
to which aboriginal property canbeput. Therearenosimilar constitutional limitations(asopposedto
ethical limitations) on the usesto which the dominant society putsitslands.?* Thisisdiscriminatory.
Second, and more specifically, both examplesturn on specific uses(i.e. activities that may be characterized

asrights) rather than title and therefore the examples|ose someof their analytical bite.

Thelegal analogy presented by JusticeLamer aspart of hisexplanation of thelimitationsinherentinan
aboriginal title may proveto be more useful. Despite recognizing the sui generisnature of aboriginal title,
Justice Lamer suggeststhat the doctrine of equitablewaste may help describe the natureof thelimits
inherent in an aboriginal title. Asiswell known, alifetenant cannot commit waste,?* but there are of course

four types of waste, voluntary,*® permissive,?* ameliorative?* and equitable*® Justice Lamer’s choice of

why someone values land before deciding whether there is atrespass? Obviously not; but we do
recognize that the encumbering property rights of others may limit the uses to which we put even fee
simple lands. See also the cases referred to in note 214 supra.

0 At least there is no specific reliance on the evidence at this point.

a See though attempts by Rose and especially Freyfogle to develop limits that inhere in our concepts of
property, supra note 235 and see also N. Lyon, “Canadian Law Meetsthe Seventh Generation” (1993 -
1994) 19 Queen’sL.J. 350.

a2 Once again there are strong ethical resonances here to the principle of intergenerational equity. SeeE.
WEeiss, “The Planetary Trust: Conservation and I ntergenerational Equity” (1984) 11 Ecol. L.Q. 495. For
standard treatments of waste see R.E. Megarry and H.W.R. Wade, The Law of Real Property, 5th ed.
(London: Stevens & Sons, 1984) at 95-100; and E.H. Burn, Cheshire and Burn’s Modern Law of Real
Property, 14th ed. (London: Butterworths, 1988) at 261 - 265.

o Voluntary waste is doing that which ought not to be done, that which impairs the value of the
reversion. Examples include cutting mature timber and opening a new mine (but not operating an
existing mine), id.

o Permissive wasteisthefailure to do that which ought to be done, the classical examplebeing thefailure
to repair buildings, id.
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equitablewasteissignificant because, by implication, heisof coursesuggesting that the other three types of
wasteareincludedwithinthecomprehensionof anaboriginal title(i.e. theseactivitiescannot beenjoined).
Itisalsosignificant because equitablewasteistheonly typeof wastethat i srestrainable by oneco-owner
against another whereland isheldin tenancy in common or ajoint tenancy. In other words, subject only to
aduty to account for more than a just share of receipts, a co-owner isentitled to cut timber,?*’ open
underground mines?*® and extract the oil and gas from the lands.®* If Justice Lamer intended to embrace
theseactivitieswithinthecomprehensionof anaboriginal titlewithout theneed to provethat theseactivities
wereaboriginal innature, thenitisclear that the scopeof theinterestsincluded within atitleisnot far

removed from the content of the settler’ sfee simple.®

34  Infringement

Sparrow established that inaddition to proving theexistenceof anaborigina right or title, the plaintiff must
also show aprima facieinterference with that right or title. The onusison theindividual or group

challenging thelegislation,®" but the threshold is not high.?>

e Ameliorative waste consists of those changes that actually improve the value of the property such as

theconversion of buildings. Opinions may differ as to what constitutes an “improvement” (e.g.
drainage of wetlands), id.
240 Equitable waste connotes acts of wanton destruction. It would include pulling down a house or
destroying an ornamental planting of timber. It isthe worst form of waste imaginable, id.

il Hersey v. Murphy (1920), 48 N.B.R. 65.
8 Job v. Potton (1875), 20 L.R. (Eq) 84.

o N. D. Bankes, “ Pooling Agreementsin Canadian Oil and GasLaw” (1995) 33 Alta. L. Rev. 493.
0 A point long-since anticipated in the Privy Council’s decision in Amodu Tijani v. Secretary, Southern
Nigeria [1921] 2 AC 399 at 409 - 410 “That title [the native title], is prima facie based, not on such
individual ownership as English law has made familiar, but on a communal usufructuary occupation,
which may be so complete asto reduce any radical right in the Sovereign to one which only extends to
comparatively limited rights of administrative interference.”

»t Sparrow, supra note 208 at 411.



In Sparrow, theaccused mounted an attack on aspecificregulatory restriction of hisharvesting practices, in
that case anet length restriction. Gladstoneisamore useful casefor our purposes. Inthat case, the
accused sought to challengethebroader fisheriesmanagement schemeof whichthespecificlicensing
requirement under which the accused were charged wassimply apart. AsJusticeLamer observedin

Gladstone: >

Theappellants' argumentsonthepointsof infringement andjustificationeffectively impugn
the entire approach taken by the Crown to the management of the herring spawn onkelp
fishery.

The next paragraph of the judgement isworth quoting in its entirety.

Thefact that theappellants’ challengetothelegislationisbroader thanthat of the
appellants’ in Sparrow arisesfrom the differencein the nature of the regulation being
challenged. Regulationson net length have animpact on anindividual’ s ability to exercise
his or her aboriginal rights, and raise conservation issues, which can be subject to
constitutional scrutiny independent of thebroader regul atory schemeof whichthey area
part. The Category Jlicence requirement, on the other hand, cannot be scrutinized for the
purposeof either infringement or justificationwithout considering theentireregul atory
schemeof whichitisapart. Therequirement that those engagedinthecommercial fishery
havelicencesis.... simply aconstituent part of alarger regulatory scheme|[discussed
below].... All aspectsof thisregulatory scheme potentialy infringe the rights of the
appellantsinthiscase; to consider s.20(3) apart fromtheregul atory schemefor theherring
industry would distort the Court’ sinquiry.?>*

That led the court in Gladstoneto analysethe overall structure of theregulatory scheme. The court found

that the government’ sregul ation of the spawn on kel p fishery proceeded in four stages.® Thefirst stage

»2 SeeR. v. Sampson (1995), 131 D.L.R. (4th) 192 (B.C.C.A.) at paras. 40 and 43; the Court notes that the
onus on the Crown in the justification stage is more onerous.

23 Gladstone, supra note 208, at para. 40.

>4 Id., at para. 41.

25 Id., summarized at para. 51.
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was government determination of thetotal allowable herringtake. Thesecond stepwastoallocatethe
harvest tothedifferent herringfisheries(herringroe, herring spawnonkel p, and other herringfisheries). At
thethird stage, government all ocates the spawn on kel p fishery to varioususer groups (commercial users

andIndianfoodfishery) andfinally allocatesthecommercial herring spawnonkelplicences.

Thecourt emphasi sed that whileeach stage of theregul atory schememust beexamined separately at the
justification stage, at the infringement stage of the analysis,

the government scheme can be considered asawhole. Thereasonfor thisisthat at the
infringement stageitisthecumulativeeffect ontheappellants’ rightsfromtheoperation of
the regul atory schemethat the courtisconcernedwith. .... Thusinorder to demonstrate
that there has been a prima facieinfringement of their rights, the appellants must smply
demonstratethat limiting the amount of herring spawn on kelp that they can harvest for
commercial purposes constitutes, onthe basisof thetest laid out in Sparrow, a prima
facieinterferencewith their aboriginal rights.>*®

Thecircularity of thereasoning hereshould not obscurethepoint that thethresholdislow. TheCourt has

1 258

held that any “adverserestriction” ontheexerciseof aright ?” or any “meaningful diminution”?® of rights

constitutes a prima facieinfringement.

In Sparrowthecourt offered someadditional questionsto consider aspart of determiningwhether thereis

aninfringement. These questionswereasfollows:

First,isthelimitationunreasonable? Secondly, doestheregul ationimposeunduehardship?
Thirdly, doesthe regulation deny to the holders of theright their preferred means of

exercising that right?*>

20 Id., at para. 52.

»7 Sparrow, supra note 208 at 1112.
28 Gladstone, supra note 208 at 757.
29 Sparrow, supra note 208, at 411.
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The court explained this passage further in Gladstone stating that these questions do not define the concept
of prima facieinfringement; they only pointtofactorswhichwill indicatewhether aninfringement has
occurred. Furthermore, they do not all need to be answered positively.?®  In Gladstone, the court
concludedthat theherringregulationsdidlimit theaboriginal right sinceprior toregulationtheHeiltsuk

peopl €’ sharvest wasunlimited; subsequent toregul ationthey could harvest spawnonkelpfor commercial

purposesonly to thelimited extent permitted by government.?** Unfortunately for our purposes, the court
offered littlefurther guidance onthequestion of infringement in Del gamuukw and simply contented itself

with the observation that an aboriginal title is not absolute and can be infringed by both orders of

government.?®> Theinquiry indicated by the passage from Gladstoneisamed at determining simply
whether there hasbeen any limit onthe exercise of as. 35right. Arguably inmost casesthe analysis should
besimple: any limit onthegroup’ sability to exclusively occupy titlelandsor choosetheusetowhichsuch
lands are put would be a prima facie infringement becauseit limitstheexerciseof their right totitleover the
lands in question. Similarly, astitleisaproprietary right, whenever | egislation purportsto permit an activity
or use of land that would constitute acommon law cause of action such astrespass or nuisance, that

legislation should be viewed as a prima facie infringement.

Moreuseful for our purposesare Justice Dorgan’ scommentsoninfringement inthe Halfway River First
Nation case.?®® Inthat case, theMinistry of Forestsargued that any infringement of the Nation’ streaty
rights through the issuance of acutting permitin aspecific part of thetraditional territory wasareasonable

[imit given other opportunitiesthat theNationhad withinthebalanceof itstraditional areato continueits

260 Gladstone, supra note 208 at para. 43.

1 Id., at para. 53.
262

Delgamuukw, supra note 4 at para. 160.

3 Halfway River First Nation v. British Columbia (Ministry of Forests), [1997) 4CN.L.R.45(B.C.S.C.).
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activities® The Nation had argued that itsinterestswere not site specific and had adopted amore holistic
view of itsterritory: “logginginany part of the[ area] haswidespread effectson aboriginal Rightsthroughout
thearea, for example, by providing better accessto non-native hunters, by disturbing trails, horse corrals
and meat drying camps and by affecting wildlife.”?* Justice Dorgan preferred the views of the First Nation
onthegroundsthat they were more consistent with the requirement that the courtsbe sensitiveto the

aboriginal perspectivein an assessment of both the rights and infringement.?®

ToHalfway the Tusdzuhisoneof thelast unspoiled areas of wildernessin which they can
exercisetheir traditional way of life. Logging even of alimited areaof the Tusdzuh would

irrevocably changeitscharacter.

Justice Dorgan’ sapproachissimilar to Justice Lamer’ sin Gladstone in that they both recognize the
relevanceof cumulativeeffectsand of the perspectiveof aboriginal peoplesconcerningtheir ability to
continueto exercisetheir rights. Justice Dorgan further suggested that whether a prima facieinterferenceis

established will often be amatter of common sense.?®’

Finaly, inthinking aboutinfringement, itisuseful tokeepinmindthe Supreme Court of Canada sdecisions

264 Id., at para. 105.
2 Id., at para. 88. But see Sska Indian Band v. British Columbia (Minister of Forests), [1998] B.C.J. No.
1661 (QL), Vancouver Registry A98167 (B.C.S.C.), refusal of aninterlocutory injunction application on
the grounds that the balance of convenience favoured the forest licensee who wished to build aroad in
traditional territory.
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Halfway, id., at para. 106; Sparrow, supra note 208 at 411.
1 Halfway, id., at para. 103, where Justice Dorgan found as follows in the context of primafacie
interference:

Canfor’s logging plans show that several roads will be constructed to enable

logging of CP 212. Common sense may suggest that this will improve accessto the

area, thereby increasing non-nativepressure and reducing the game available to

Halfway.
See also R. v. Bombay, [1993] 1 C.N.L.R. 92 (Ont. C.A.) at 94: the establishment of aninterferencewith
the exercise of aright is sufficient to establish a prima facie infringement for the purpose of s. 35.
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in Adams and Cété where the Court held that wherean aboriginal rightis* exercisableonly at thediscretion
of the Minister”*® there is a prima facieinfringement. Therelevant passagefrom JusticeLamer’ sreasons
isasfollows:

Inlight of the Crown'suniquefiduciary obligationstowardsaboriginal peoples, Parliament
[or aprovince] may not simply adopt anunstructured discretionary administrativeregime
whichrisksinfringingaboriginal rightsinasubstantial number of applicationsintheabsence
of someexplicit guidance. If astatuteconfersan administrativediscretionwhich may carry
significant consequencesfor theexercise of anaboriginal right, the statute or its delegate
regulations must outline specific criteriafor thegranting or refusal of that discretion
which seek to accommodate the existence of aboriginal rights. In the absence of such
specificguidance, thestatutewill fail to providerepresentativesof the Crownwith sufficient
directivestofulfil their fiduciary duties, and the statute will be found to represent an
infringement of aboriginal rightsunder the Sparrow test.?*
In other words, in determining whether alegidlative scheme prima facie infringesas. 35 right, the Courts
will look to whether that | egislation seeksto accommodate therightsin question. Legislation whose
operationpotentially interfereswiththeexerciseof aboriginal rightsandwhichisnot structuredtofacilitate
or ensureaccommodationthoserightsitself constitutesa prima facie interference. Aswe demonstrate
below, this may be the easiest way to establish that the CMRs and YQA represent aprima facie

infringement of the unextinguished aborigina titleof peoplesintheterritories.

Wehavethree main reasonsfor thinking that afree entry disposition systemrepresentsa prima facie
interferencewithanexistingaboriginal title. First, freeentry legislation purportstotreat all aboriginal lands
asif they wereopenfor staking. Thisisinconsistent withtheexclusivenatureof anaboriginal title. Itis
inconsistent even if theaboriginal titleisconfined to surfacetitle because open accessregimespurport to
allow othersto do thingson the surfacethat only an owner can authorize. If aboriginal titleisaright to
exclusive occupation good against the entireworld, as the Del gamuukw decision suggests, then legislation

that grantsothersrightsto occupy the surface of titlelandsarguably constitutesaprima facie infringement.

28 Adams, supra note 208 at para. 51.

269

Id., at para. 54 (emphasis added); see also Coté, supra note 208, at para. 76.
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Both the CMRs and the YQA requirelocateesto conduct representation work onthesurfaceof claims.
That work may includestripping, drilling, trenching, sinking shaftsand driving aditsor driftsandgeol ogical,

270

geochemical and geophysical investigations.””™ Although at common law thereisarulethat the sub-surface

estate dominates the surface estate’’*, thereisno reason for thinking that that rule should automatically apply

totheinterfacebetween aboriginal |aw property rulesand commonlaw property rules®

At itsmost basic,
a free entry system allows another party to acquire rights in First Nation lands without consent or
consultation. Asnoted above, aboriginal titleincludestheright tomakeland usedecisions. Itishardto
escapetheconclusionthat inauthorizing staking and exploratory activitieson, or disposing of interestsinitle
landswithout theconsent of, or even consultationwith, theaboriginal titleholder, the Crowncommitsa

prima facie infringement of as.35 right.

Second, afreeentry regimeispremised onthe proposition that miningisthe highest and best use of the
landsinquestion. Thisignoresentirely theaboriginal perspectiveand removesfromtheaboriginal owner the
right to makeland usedecisions. such aright ismeaninglessif it doesnot includearight to decideonthe

best use of titlelands.

In Delgamuukw, Lamer J. held that while aboriginal people could not put titlelandsto ausewhichis
“irreconcilablewith the nature of the group’ sattachment to theland”” or “inconsistent with continued use

by future generations of aboriginals,”*™ they could surrender theland for that purpose. The obverse of this

210 See, e.g., CMRs, supranote 3, s. 38(1). Given that title accordstheright to exclusive possession, mere

entry and placing of stakes upon title lands, as well as noisy and intense overhead flights, are akin to
common law trespass and nuisance, and therefore should be recognized as prima facieinfringements.
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Borysv. CPR, supra note 108.
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See Delgamuukw, supra note 4 and also & Mary’s Indian Band v. Cranbrook (City) supranote 108 at
para. 16 and Blueberry River Indian Band v. Canada (Department of Indian Affairs and Northern
Devel opment), supra note 113.
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Delgamuukw, id., at para. 117.

a4 Id., at para 154.
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reasoning must bethat any similar such useof thelandfor these purposesby the Crown or alicenseeof the
Crown prior to asurrender by the aborigina people concerned must also bea prima facieinfringement for

it must beirreconcilablewith theaboriginal interest in theland.

Third, as noted above, the Court in Cété and Adamsheldthat legislation which effectively givesaMinister
thediscretionto decidewhether aboriginal rightsmay beexercised constitutes a prima facieinfringement
unlessthereislegidlationor regulationsin placeto ensurethat thedi scretionisexercisedinamanner which
accommodatestherightsinquestion. Thereisno preciseanal ogy betweenthetypeof discretionary power
discussedinthosecasesand thefreeentry regimesdiscussed heresinceboth regimesdeny theMining
Recorder any discretionary power inrecording claims. Instead, each regime requires the issuance of a
disposition once certain formalities, none of which serveto ensurethat aboriginal titleor rightsare protected,
aremet. Wethink that if itisnot opento Parliament to adopt an unstructured discretionary regimewhich
risksinfringing aboriginal rights, then, by the sametoken, it clearly cannot adopt aregime which gives no
discretionindisposing of resourceswherethat regimerisksinfringing aborigina rightsor titleinasubstantial
number of applications. Thekey to the passage quoted from Adamsis not that a discretionary power must
bestructuredtoaccommodaterights, but that any exerciseof government powersor authority, whether the

power isdiscretionary or not, must bestructured toaccommodatetitleif titleispotential ly affected.

Neither the YQA nor the CMRs regime seeks to accommodate aboriginal rightsor title. Instead, each
regimeencouragesthird partiesto enter onto aboriginal titlelandsand requiresthat theMining Recorder
record those claims befor e ascertaining whether those lands arethe exclusivetitlelands of an aboriginal
peopleor First Nation. Thelegidlationdirectly authorizesentry ontitlelandsfor the purposeof | ocating and
staking claims. Under the CMRs, aprospecting licence must beissued upon payment of anominal fee.
Even in the context of the discretionary prospecting permitsunder the CMRs, the legislation containsno

mention of aboriginal interests.*”> The Crown cannot makethe casethat it has structured thisdiscretionary

o Barton, Canadian Law of Mining, supra note 48 at 157, notes that the purpose of this discretion isto
ensure that staking activity is not stifled. Indeed, the discretion in s. 29(10) of the CMRs is not
completely unfettered, but is rather structured to ensure that “the granting of permit will not hinder
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power to ensure that the aboriginal titleis given priority. In sum, neither legislative regime seeksto

accommodate or even recognizethe existence of title. Wethink thisconstitutesa prima facie infringement.

Doesthepresenceof thewithdrawal power, or itsexercise, avoid theconclusionthat themineral disposition

regimesintheterritoriesdo not ontheir faceinfringeaboriginal title? Wethink not for tworeasons. The

firstisthat thepolicy hasalimitedambit. Thisiswell describedintheRegulatory Impact AnalysisStatement

accompanying withdrawalsunder s.14.1 of the YQA to the effect that:

Thefederal negotiating mandate for Y ukon Aboriginal land claims providesfor the
identification of parcels of land from which final land selections can be made. The
government has agreed that in the interim, between land identification and final
selection, it will take stepsto ensure that no new third-party interests are created on the
identified lands for each First Nation.2"
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other mining interests’.

Order Prohibiting Entry on Certain Lands in the Y ukon Territory (1997-No.3, Dawson First Nation,
Y.T.), SOR/97-380, 25 July 1997, italics supplied. For similar orders see Order Prohibiting Entry on
Certain Landsin the Y ukon Territory (1997-No. 1, Selkirk First Nation, Y.T.), SOR 97-207, 15 April 1997.
Earlier Orders state in the Regulatory Impact Analysis Statements that the lands withdrawn have been
selected by First Nations for “interim protection” as “proposed settlement lands’. See, for example:
Prohibition of Entry on Certain Lands Order, 1991, No. 2, SOR/91-679, 21 November 1991; Prohibition of
Entry on Certain Lands Order, 1992, No. 2, SOR/92-241, 30 April, 1992; Prohibition of Entry on Certain
Lands Order, 1992, No. 4, SOR/92-519, 27 August 1992; Prohibition of Entry on Certain Lands Order,
1993, No. 1, SOR/93-78, 11 February 1993; Prohibition of Entry on Certain Lands Order, 1993, No. 2,
SOR/93-79, 11 February 1993.

For a recent example of awithdrawal under s. 23(a) of the TLA see Withdrawal from Disposal Order
(North Slave Region, N.W.T.), SI/97-42, 30 April 1997. Whilethere are no regulatory impact analysis
statements in statutory instruments, paragraph 3 of this order reflects the same limitations as the
withdrawal process under the YQA, which would be expected given that both processes occur under
the same policy:
3. Subject to section 4 [which protects existing

prospecting permits, located or recorded mineral claims, and

mineral leases acquired under the CMR], the lands described...are

withdrawn from disposal for the period beginning on the date of

registration of this Order and ending on the earlier of September

30, 2001 or on the date of registration of the Order in Council to

withdraw land following the completion of land selection

pursuant to negotiation of the comprehensive land claim

agreement...

As under the YQA, negotiations have aready commenced when a withdrawal takes place, and the
withdrawal has no effect on acquired rights. It isworth noting that even existing prospecting permits
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Theitalicized language indicates the limitsto this policy. In practice there are no withdrawals until

negotiationsreachafairly advanced stage. Until then, third partiesareabletoacquirerightsanditisfedera

policy to grandparent thoserightsthrough thetermsof land claim agreements.?”” Therefore the primary
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are protected as pre-existing rights. For adiscussion of the withdrawal ordersin the area of the BHP
Diamond Mine see Report of the Environmental Assessment Panel, NWT Diamonds Project, 1996, at 12
- 13. More recent Orders temporarily withdrawing lands for the settling of claims contain a purpose
clause, which states: “ The purpose of this Order isto withdraw certain lands from disposal to facilitate
the settlement of aboriginal land claims.” Seefor example, Withdrawal from Disposal Order (North
Slave Region, N.\W.T.), SI/97-42, 15 April 1997;. Earlier SI’s include a statement that the lands
withdrawn are “required to facilitate the settlement” of land claims. See Withdrawal of Certain Lands
(Fry Inlet on Contwoyto Lake, N.W.T.) from Disposal Order, SI/91-111, 11 June, 1992; Withdrawal of
Certain Lands (North and South Baffin, Kitikmeot East and West and Keewatin, N.W.T.) from Disposal
Order, S1/92-139, 16 July, 1992 (amended by SI/92-213, 26 November, 1992 and S1/93-43, 16 March,
1993); Withdrawal from Disposal Order (Contwoyto Lake, N.W.T.), SI/93-150, 6 July, 1993. No
explanation of government policy is included however.

David Jennings Assistant Land Claim Negotiator, DIAND in atelephone discussion July 17, 1998
confirmsthat in the Y ukon there have been two phases to the withdrawal policy. First, during the mid-
1980s withdrawals were made upon request of individual First Nations. Second, following the UFA
further withdrawals have been made when there is a negotiated agreement as to the identification of
specific sites. Withdrawalsarelimted to 100% of the quantum for each First Nation asfixed inthe UFA
(9.3.3 and Schedule). There was an exception in the case of Dawson where the First Nation wasinitially
allowed to select up to 120% of quantum partly because of significant placer and quartz interest in the
area. Asnegotiations progressed, this was reduced to 100% of quantum. Withdrawals do not occur on
a site-by-site basis but are batched together in asingle Order in Council for reasons of administrative
convenience.

The fact patterns of several cases show some of the problems: First Nation of Nacho Nyak Dun v.
Furniss (1997), 10 C.P.C. (4th) 45 (Y.T.S.C.) and Arctic Outpost Camps Ltd. v. Canada (Minister of
Indian and Northern Affairs, [1996] N.W.T.J.62and 70 (N.W.T.S.C.) (Q.L.). Evenawithdrawal orderis
no guarantee that third parties will not be able to perfect or acquire rights: R. v. Secerbegovik, [1995]
Y.J 75(Y.T.SC.) (Q.L.) (squatter intheterritory of theLiard First Nation). For examplesof withdrawal
orders see the Order Prohibiting Entry for the Dawson First Nation, id.; paragraph 3 states that the
prohibition on locating, prospecting and mining under the YQA “does not apply in respect of an owner
or holder of arecorded ... mineral claim in good standing acquired under the ... Y ukon Quartz Mining
Act.” The Regulatory Impact Analysis Statement makes it clear that the intent is only to prevent new
third party interests.

Although the Crown does allow aboriginal peoples to select or retain lands that are encumbered by
third party interests the selection is subject to those third party rights. Existing interests are
grandparented. See for example Council for Y ukon Indians, UmbrellaFinal Agreement, supra note 59,
paras. 5.4.2 and 18.3; the Nunavut Agreement, supra note 54, article 21.7; Gwich’in Comprehensive
Land Claim Agreement, supra note 56, para. 20.2.3 (b); Sahtu Dene and Metis Comprehensive Land
Claim Agreement, supra note 57, para. 21.2.3(b); the Inuvialuit Final Agreement, supra note 55, s. 7(18).
In effect the First Nation takes an assignment of the federal interest. In addition, the Crown will not
allow an aboriginal party to select a producing mine or a property that isin a very advanced stage of
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objection to free entry systemsremains. Whileselected landsareeventually removed fromtheapplication
of thefreeentry regimes, they arearguably removed too latein the processto adequately protect title
interests. In effect, the exercise of the withdrawal power is best characterized asfacilitating claims

negotiationsand not accommodating the existence of an existingtitle.

Thesecondreasonisthat thepolicy issimply that, astatement of policy. Neither thelegislation nor the
regulationslay out how these discretionary withdrawal powerswill beexercised. Accordingtothe Supreme
Court decision in Adams, Wherethe*“ exerciseof [an] aboriginal [or treaty] right ... isexercisableonly at the
discretion of the Minister” the government has prima facie infringed the rights and must justify that

infringement to avoid afinding that thelegidative provisionisof noforceor effect totheextent of its
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inconsistency with s35(1) rights.“ Wethink that the Court’ sanalysisisnot limited to discretionary

disposition powers, but may also be applied to withdrawals: in both cases rights related to title are
exercisable only wherethe Crown choosesto allow their continued exercise by protecting thelands
concerned. For withdrawal powersto prevent claims of prima facieinfringements, thelegisation or
regul ationswoul d need toimpose mandatory exerciseof thepower wheretitlelandsareat issue, or set out

criteriafor withdrawinglandswhichdirect thegovernorincouncil toidentify and protect aboriginal interests

exploration.

The current statement of federal land claims policy (Federal Policy for the Settlement of Native
Claims, Indian and Northern Affairs Canada, March 1993) is silent on the subject of protecting third
party rights but earlier documents reveal a clearer statement of federal policy and, as a matter of
practice at the level of land selections, this policy till obtains. See for example, In All Fairness: A
Native Claims Policy, 1981 at 23:

Landsselected by Natives for their continuing use should be traditional land that
they currently use and occupy; but persons of non-Native origin who have acquired
for various purposes, rightsin the land in the area claimed, are equally deserving of
consideration. Their rights and interests must be dealt with equitably.

Other basic access rights must also be taken into consideration: rights of access
such as transportation routes within and through a settlement area; rights of way for
necessary government purposes; rights of access to holders of subsurface rights
for exploration, development and production of resources, subject to fair
compensation as mutually agree either through negotiation or arbitration.

218 Adams, supra note 208 at paras. 51 and 54; Coté, supra note 208 at para. 76.
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inthelr titlelands.

Finaly, Gladstone emphasi sesthat onemust |ook at thelarger regul atory schemewhen considering both

infringement andjustification. Thislarger context wouldnodoubtinclude, for present purposes, land use,

environmental assessment and water legidation, any or all of whichmight limit theactual exerciseof rights

acquired under the YQA and CMRs. However, given thelow threshold for prima facieinfringement it

seemsmorelikely that acourt will takethese considerationsinto account as part of a consideration of

justification.””

Insum, and asnoted above, until claimsnegotiationsreach afairly advanced stageand withdrawal powers

areexercised, thestatusquoiscontinued staking over titlelands. Any delaysby governmentin settling

claimsresultinmoreland and mineral dispositions?® Thewithdrawal power isnot meant to protect title or
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The land and water management legislation discussed above is not concerned to protect aboriginal
title.

An example of aFirst Nation making new land selectionsis the following withdrawal on behalf of the
Dawson First Nation: Prohibition of Entry on Certain Lands Order, 1995, No. 6, SOR/95-227, 2 May,
1995, where the Regulatory Impact Analysis Statement statesthat “it is desirable to protect these new
land selections as soon as possible as this area is sensitive in respect of ongoing subsurface
activities.” See supra, note 276, notes of interview with David Jenkins. This example illustrates the
danger of allowing continued staking to remove lands from potential land claim settlements. By not
acting, government harms aboriginal interests and benefits the mining industry; the status quo is not
neutral but rather a default judgment in favour of mining. Paul McKay reported with respect to the
proposed moratorium on staking in Yukon's Tombstone area:

“The Tombstone boundary issue is still under discussion in the Tr'on Dek

Hwech'in First Nation’sland claims forum,” Mr. Irwin [then federal Indian Affairs

Minister] wrote. “Until the parties have some resolution on a park proposal, or can

provide more clarity on the land under consideration, removal of moreland from

staking is not warranted.

“1 understand that the Government of Y ukon is considering an expansion of the

existing boundaries, and | am currently awaiting development in this regard. As a

proposal isreceived, | will give priority attention to the request.”

Mr. Irwin’'s delays may have allowed the exploration company to resolve the

Tombstone park boundary for him.
Paul McKay, “In the search for buried treasure: Land protectionists claim the ‘frontier attitude’ of
Y ukon mining laws threaten park land” Ottawa Citizen, September 29, 1997, Final Edition, p. A3. One
writer has noted that most of the central Arctic has been staked in the last five years, and that two
thirds of the land is proposed for major mining development: Leslie Gillet, “Arctic under attack: WWF
trying to raise awareness’ The Province (Vancouver), July 22, 1996, Final Edition, p. B8.
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toensurethat itsconstitutional positionisreflectedinmineral dispositions, nor doesit reflect apresumption
that mineral explorationisnot thebest use of titlelands. Therightsof title holdersto exclusively occupy
their titlelandsand decidewhat usesthoselandsshould beput to, arestill interfered with. Wethink itisfair
to conclude that the YQA and CMRs both dispose of interestsin land which may betitleland, and that
neither regimeseeksto accommodateaboriginal interestsor acknowledgesthat unextinguishedtitlemay

existinterritorial lands.

35 Justification

As noted above, the onusis on government to justify any infringement once aninfringement hasbeen
established. Therearetwo stepsto thisprocess. First, government must establish that it was acting
pursuant to alegisl ativeobjectivethat iscompelling and substantial. Thesecond part of thetest requires
government to demonstratethat theinfringement isconsi stent with the nature of the special fiduciary

rel ationship between the Crown and aboriginal peoples.

3.5.1 LegitimateL egislativeObjective

Thefirst test hasevolved considerably since the Spoarrow decision to the point that it is difficult to conceive
of thetest asimposing aseriouslimitation onthescopeof federal, territorial and provincial legislative
powers. In Sparrow, thecourt took theview that a“ publicinterest” justification wastoo vague to provide

meaningful constitutional guidanceasalimitation onpower.?®* However, by the time of Gladstone we find

The delays may be entirely artificial and simply be the result of an arbitrary government policy. For
example, for along period the federal government limited the number of claimsunder active negotiation
to six: see Report of the Task Force to Review Comprehensive Claims, Living Treaties: Lasting
Agreements, 1985 at 13. The Task Force recommended (at 46) attaching a priority to “those aborigind
societies that still engage in traditional activities over most of their traditional lands and that may be
threatened by major development or third party alienations.”
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Sparrow, supra note 208 at 412.
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the court modifying the apparent stringency of Sparrow and contemplating that an objective would be
compelling “if it is consistent with thereconciliation of aboriginal societieswiththelarger Canadian society of
which they areapart.”** In Gladstonethat transl ated into the following statement:**

... | would suggest that with regard to the distribution of the fisheries resource after
conservation goal shave been met, objectivessuch asthe pursuit of economic and regional
fairness, andtherecognitionof historical relianceupon, and participationin, thefishery by
non-aboriginal groups, are the type of objectives which can (at least in the right
circumstances) satisfy thisstandard. Intheright circumstances, such objectivesarein the
interest of all Canadiansand, moreimportantly, thereconciliation of aboriginal societies
with therest of Canadian society may well depend on their successful attainment.

By the time of Delgamuukw thelist of legitimate objectives has expanded even further:2*

Inmy opinionthedevel opment of agriculture, forestry mining and hydroel ectric power, the
general economic development of theinterior of British Columbia, protection of the
environment or endangered species, thebuilding of infrastructureand the settlement of
foreign populationsto support theseaims, arethekindsof objectivethat are consistent with
this purpose and, in principle, canjustify theinfringement of an aborigina title. Whether a
particular measure or government act can be explained by reference to one of those
objectives, however, isultimately aquestion of fact that will haveto beexaminedona
case-by-case-basis.

Thefurther limitation in Delgamuukw isimportant for several reasons not the least of whichisthat in
Gladstone the retreat from Sparrowwasqualified by theitalicized and underlined language. JusticeLamer
doesnot include these qualificationsin his Delgamuukw judgement. While the Gladstone judgement
suggested that thesekindsof objectiveswould only beintheinterestsof all Canadiansor necessary for
reconciliation*intheright circumstances’, in Delgamuukw the Chief Justice seemsto accept that the
above-mentioned obj ectiveswill alwaysbecompellingand substantial. Whilethepublicinterest assuchwill
notqualify asavalidlegidlativeobjectiveinthecontext of infringing aboriginal title, the Court will apparently

accept particular publicinterest objectivesasvalidfor the purpose of thejustificationanalysiswithout further
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Supra note 208 at para. 74.
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Id., at para. 75 (emphasis in the original).
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Delgamuukw, supra note 4 per Lamer C.J. at para. 165 and per LaForest J. at para. 202.
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scrutiny or analysis. Evenif weareunduly pessimisticonthispoint it seemsclear that the court will focus

most of its attention on the second branch of thejustification analysis.

3.5.2 UpholdingtheHonour of the Crown

In Sparrowthecourt emphasi sed the central importanceof priority for theaboriginal harvest aspart of this

285

second stage.“™ The court did however mention other factorsthat might be relevant depending upon the

circumstances.?®

Theseincludethe questionsof whether therehasbeen aslittleinfringement aspossiblein
order toeffect thedesired result; whether, inasituation of expropriation, fair compensation
isavailable, and whether the group in question has been consulted with respect to the
conservation measures being implemented.?®’

Onceagain, in applying thelaw in the present context, we gain the most insight from Gladstone and
Delgamuukw; the former because the Crown needed to justify the different elements of the entire
regul atory schemeof which the particular offencewasapart, whilethelatter, Delgamuukw, is useful

because of itsadaptation of thejustificationteststo thesituation of aboriginal title.

3.5.2.1 Priority of the Aboriginal ResourceUsers

Theearlier fishery casesemphasi sed that thefiduciary aspectsof justification required the Crowntoaccord
priority to aboriginal harvesters. In Gladstonethe court explained that where theright had no internal

limitations, priority did not mean exclusivity:?%®

% Sparrow, supra note 208 at 413.

%0 In Gladstone, supra note 208 at para. 64, Lamer C.J.C., for the majority, suggested that these factors

serve to indicate whether government has granted priority to aboriginal rights holders.
7 Sparrow, supra note 208 at 416 - 417.

%8 Gladstone, supra note 208 at para. 61.
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Instead, thedoctrineof priority requiresthat thegovernment demonstratethat, inallocating

theresource, it hastaken account of theexistence of aboriginal rightsand allocatedthe

resource in a manner respectful of the fact that those rights have priority over the

exploitation of the fishery by other users. Theright is at once both procedural and

substantive; at the stage of justification thegovernment must demonstrate both that the

process by which it allocated the resource and the actual allocation of theresourcewhich

results from that process reflect the prior interest of aboriginal rights holdersin the
fishery.?®®

In Delgamuukw the court emphasised that the exclusive nature of the aboriginal title mandated the

application of the modified priority rule of Gladstone:*®

... thismight entail, for example, that governments accommaodate the parti ci pation of
aboriginal peoplesin the development of the resources of British Columbia, that the
conferra of fee simplesfor agriculture, and of leasesand licencesfor forestry and mining
reflect the prior occupation of aboriginal titlelands, that economic barriers™ to aboriginal
usesof their lands(e.g. licensing fees) be somewhat reduced.

Thereislittle evidence that either the CMR or the YQA have been modified to accommodate an aboriginal

priority. Therespectiveregimesare silent on the question of aboriginal participation. Thereareno

provisionsrequiring benefitsagreementsto be negotiated with aboriginal people. There are no opportunities

for equity participation on acarried or working basisfor aborigina people. Thereareno legislated

programsto reduceeconomic barriersfor aboriginal peopleinthemining sector
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22 and thereis certainly

Id., a para. 62.
Delgamuukw, supra note 208 at para. 167.

This seems very naive; the limited literature suggeststhat the real issueisaccessto capital not barriers
in the form of fees. For an historical account of access in the BC fishery see Diane Newell, Tangled
Webs of History: Indians and the Law in Canada’s Pacific Coast Fisheries (Toronto: University of
Toronto, 1993) and for aboriginal involvement in the resource economy of northern Manitoba see
Frank Tough's brilliant assessment in As Their Resources Fail: Native Peoples and the Economic
History of Manitoba 1870 - 1930 (Vancouver: University of British Columbia, 1996).

Seein the case of the Territorial Coal Regulations, C.R.C. 1978, ¢.1522, 5.34:
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nothing in thetwo regimesthat reflectsthe prior occupation of titlelands.

Canthe Crownjustify aninfringement on the basisthat the aboriginal peoplein question may obtain
economic benefits from a so-called benefits agreement?® We do not think so. First, neither the YQA or
CMRimposean obligationto negotiate abenefitsagreement andinfact neither even mentionsbenefits
agreementsor evenauthorizesgovernment to order thenegotiation of suchanagreement. Thegovernment
cannot offer benefits agreementsas evidencethat they have accorded priority to titlewherethereisno
guaranteeof benefits. Without al egidlativerequirement or protection of benefitsagreements, aboriginal
peoples cannot be certain they will be honoured. Intheabsence of such legidiation, the federal government
inthecontext of BHP DiamondsInc.” sproposed diamond mineat L ac de Gras, required thecompany to
achievesignificant progressor concludebenefitsagreementsasacondition of obtainingawater licence
under the NWTWA.?* Thelegality of thiskind of requirement may be open to question, asthe Minister
arguably exceeded the discretion granted under the NWTWA.?* |n our view, even if the content of such
agreementsissufficient tojustify aninfringement inaparticular case, the fact that they are not required or
evenmentionedinthelegidationisinconsistent withtheprinciplesarticulatedin Adams and C6té, and with

theprinciplesof thefiduciary relationshipthat guidesthes. 35analysisgeneraly.

In isolated portions of the Northwest Territories and Y ukon Territory,
Indians and Eskimos who apply for permission to mine small quantities of
coal may be granted permission so to do by an agent of territorial lands or
amember of the Royal Canadian Mounted Police stationed in the area, free
of charge, without being required to make application under the provisions
of these Regulations.

This reduces indigenous peoples to the position of supplicants on their own lands. See also the
Inuvialuit Final Agreement, supra note 55, s.16(3). We do not suggest either asamodel but smply as
examples of provisions that accord some specia status to aborigina people.

293 For discussion of benefits agreements see J. Keeping, supra note 167.

24 See Keeping, id., at 198-202.

» Keeping, id., argues that other provisions of the Act indicate that the Act contempl ates monetary
compensationonly. Further, s. 15 arguably limits the conditions that may imposed on licences to

technical matters and does not contemplate forcing a company to provide socio-economic benefits.
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Second, benefits agreements, evenif required by government, areoften negotiated betweenindustry and
aboriginal peoples, and areoften notintended to belegally enforceable®® |f the government entersinto an
agreement with industry, or requires a benefits agreement as acondition of alicence, the aboriginal

beneficiariesarethird partiesand may havedifficulty enforcingtheagreement. Third, benefitsagreements
providefor jobs, training, opportunitiesto provideservicesand suppliestotheproject devel oper, and other
benefits such as scholarships.?®” Their scopeissuch that sometypesof infringementswill fall entirely outside
their ambit; they are typically negotiated shortly before a mine goesinto production, long after the

disposition has been made.

We must, however, concedethat eachregimedoesprovideamechanism (thediscretionary withdrawal
power) for recognizingthereality of prior occupation by aboriginal people. Whether thisrepresentsan
adequate mechanism for the protection of the aboriginal interest in the lands pending afull and equitable
settlement of aboriginal claimsdependsupontheextenttowhichit hasactually beenusedinany particular

case. Thejustification must be fact-specificfor clearly the Crown cannot justify aninfringement merely by

298

pointing to the existence of the power.~ Asdemonstrated in the discussion of prima facieinfringement

above, onitsown, thewithdrawal power or itsexercisedoesnot reflect thepriority of aboriginal title.

We do think that the Crown may be abletojustify aninfringement if it hasenteredinto good faith

negotiationswith the aboriginal people concerned with aview to expeditiously identifying and then

2% Id., at 208. An example of aregime requiring enforceable benefits agreements is under the Nunavut

Land Claims Agreement supra note 54. Article 26.9.1 provides:
An [Inuit Impact and Benefit Agreement] may be enforced by
either party in accordance with the common law of contract. The
parties may negotiate liquidated damages clauses for the
eventuality of default and such a clause, however phrased, shall
not be construed as constituting a penalty.

27 Id., at 204.

%8 Adams, supra note 208 at paras. 52-59; and Coté, supra note 208 at paras. 76-82.
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protectingtitlelandsby withdrawing themfromdisposition.”* It ishard to over emphasise the importance

of thispoint. Thewithdrawal power isso powerful (it effectively suspendstheoperation of thelegidl ation)
that aliberal exerciseof thispower may, intheright circumstances, accordthe Crownafull justification
defence to any finding of infringement or even precludeafinding of primafacieinfringement. Nevertheless,
precisely becauseit is so far-reaching, the Crownistypically reluctant to exercisethe power; it istoo blunt
aninstrument for most purposes. Inany caseif the Crown seeksto rely on thewithdrawal power it must
actquickly anddiligently toidentify and protect theselands. I nertiaresultsin staking and staking accords

priority tothird party mineral interestsat theexpenseof aboriginal titleinterests.

3.5.2.2 Consultation

In Delgamuukw, Chief Justice Lamer al so suggested that there might bejurisdictional or procedural

dimensionstotheprocessof justifyinganinfringement of anaboriginal title. Thisflowsfromthefactthattitle
encompasses the right to decidewhat to do with one’ slands. Justification may thereforerequire*the
involvement of aboriginal peoplesin decisionswith respect totheir lands.” *® What might this mean?

Consultation of courseisrequired becausethereisawaysaduty of consultation but the scope of that duty

299 It is not clear how much land the Crown would have to withdraw to justify the regime. If it withdrew

from disposition all lands that the First Nation regarded as important, or all lands on which they do did
not want mining or prospecting activity, that would probably suffice. Equally, if it withdrew only 10%
of those lands that should not suffice. Thereisno doubt agrey areain the middle, but if an aboriginal
titleis exclusive we suggest that the exercise of the withdrawal power must show substantial deference
to the First Nation owner if theCrownistojustify itsinfringement. Theextent of existinginterests, and
the protection of existing claims on withdrawn lands, may also be significant in this context, as these
factors indicate the degree to which the Crown has acted in a manner respectful of the prior nature of
titlerights. In current land claims negotiations, existing interests granted under the mineral legislation,
which is subordinate to constitutional rights, are not on the table. For example, as noted at supra note
27, seventy-five percent of the Dogrib’s territory is subject to mineral claims. Even if their entire
territory were withdrawn, they are precluded from the outset from being able to regain exclusive
occupation and land use decision powers over most of their lands. This kind of analysis may be
relevant in the context of aminimal impairment inquiry, the topic of the next section of this paper. Can
it be said that the government only infringed upon title so far as necessary to achieve its objective
when existing rights are not even on the table? See also the discussion of Apsassin, supranotes113-
114.

30 Supra note 4 at para. 168.

82



will vary:3*

Inoccasional cases, whenthe breachislessseriousor relatively minor, it will benomore
than aduty to discussimportant decisionsthat will betakenwith respect tolandsheld
pursuant to an aboriginal title. Of course evenintheserare caseswhen the minimum
acceptablestandardisconsultation, thisconsultation must beingoodfaith, and with the
intention of substantially addressing theconcernsof thoseaboriginal peopleswhoselands
are at issue. Inmost casesit will besignificantly deeper than mere consultation. Some
casesmay evenrequirethefull consent of anaboriginal nation, particularly when provinces
enact hunting andfishing regulationsinrelationto aboriginal lands.

These commentsreinforcethegrowing body of decisionsfrom provincial superior courts™ that have
emphasi sedthecentral importanceof consultationwherethe Crownisdisposing of publicresourcerights
withinthetraditional territory of aFirst Nation. Together they put flesh on the almost offhand remarks of the
court in Sparrow, and suggest that absent what the courts see asadeguate consul tati on, government cannot
clamthat itsdecisionreflectsthe prior interests of title holders, or that its decisionimpairsaboriginal
interestsasminimally aspossible. A particularly useful superior court decisionby way of exampleisJustice

Dorgan’s decision in Halfway River First Nation v. British Columbia (Ministry of Forests).3®

Canadian Forest Products (Canfor) held a Crown forest licence within theboundariesof Treaty 8. The
Halfway Nation aredescendantsof Treaty 8 signatories, who usean areaknown asthe Tusdzuh areafor
traditional practicesand had commenced atreaty |and entitlement claimfor thisarea. In 1996 the Crown
granted Canfor cutting permitswithinthe Tusdzuh area. TheHalfway Nation argued that thisactionwasin
breach of certain principles of administrative law but aso argued that the Crown had breached its
constitutional andfiduciary obligationsto the Halfway Nation. The court found a prima facieinfringement

so1 Id., at para. 168.

%02 In addition to Halfway, supra note 263, see R. v. Jack (1995), 16 B.C.L.R. (3d) 201 (C.A.); Sampson,
supra note 252; R. v. Little(1995), 131 D.L.R. (4th) 220 (B.C.C.A.); Klahoose First Nationv. British
Columbia (Minister of Forests) (1995),13B.C.L.R.(3d)59(B.C.S.C.), aff'd, (1996), 18 B.C.L.R. (3d) 194,
leave to appeal dismissed [1996] S.C.C.A. No. 263 (QL); R. v. Jones(1993), 14 O.R. (3d) 421 (Prov. Div.);
R.v. Nodl,[1995] 4 C.N.L.R. 78 (N.W.T. Terr. Ct.); Ardoch Algonquin First Nationv. Ontario(RePerry
et al. and The Queen in right of Ontario) (1997), 148 D.L.R. (4th) 96 (Ont. C.A.); Cheslatta Carrier
Nation v. British Columbia (Environmental Assessment Act, Project Assessment Director), [1998]
B.C.J.No. 178 (QL) (S.C).

303 Id
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of the Nation’s right as discussed above®* and also ruled that the Crown had failed to justify the
infringement, primarily onthebasi sof inadequate consultation. Thecourt framed the duty asfollows:

Based on .... [alist of] cases the Crown has an obligation to undertake reasonable
consultation with aFirst Nation who may be affected by itsdecision. Inorder for the
Crown to consult reasonably, itsmust fully informitself of the practices and of the views of
the Nation affected. Insodoing, it must ensurethat the group affected isprovided with full
informationwith respect to the proposed legislation or decision anditspotential impact on
aboriginal rights.3®

Although there had been consultation in the case, even extensive consultation, thecourt held that it fell short
of theconstitutionally required standard because Hal fway wasnot invited to attend themeeting at which the
cutting permit in question was approved, the government delayed in providing areport on the potential
impactsof cuttingonfishandwildliferesources, Halfway wasnot providedwitha“real opportunity to
participateinthe CHOA [Cultural Heritage Overview Assessment]”, and theforest company’ sapplication
for the permit wasnot provided to Hal fway until after thedecisiontoissuethe permit3® It was not enough
that theMinistry of Forests(MOF) madeeffortstoinformitself, becausethemeasuresthat it took were

307

inadequate.

The onusis on the government toinitiate consultation with aboriginal peoplesat theearliest stagepossiblein
decision making.>® Dorgan J. rejected the MOF’ s submission in Halfway that the duty to consult only
arisesoncethe aboriginal group has established a prima facie interference.®® Adams and C6té suggest

that | egi sl ationwhoseoperationrisksinfringing aboriginal rightsshoul d bestructuredtoaccommodatethose

304 Text to notes 263 et seq. supra.

35 Supra note 263 at para. 133.

300 Id., at para. 141.

807 Id., at para. 142.

308 Nikal, supra note 208 at 1065; Sampson, supra note 252 at 252; and Jack, supra note 302 at 222.
309 Halfway, supra note 263 at para 132.
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rights;>™ provisions would seek to ensure that no rights to lands are disposed of without consulting
potentially affected aboriginal rightsholders. Theaim of consultation should betoavoidinfringementswhere

possi bleand cometo acompromiserespecting whichinfringementsareunavoidable.

Eveninthose “rare cases when the minimum acceptabl e standard is consultation” it is clear that the
government must ensurethat itisfully informed of aboriginal usesof theland. InJack, the British Columbia
Court of Appeal held that thegovernment must providetheaboriginal groupwith completeinformationon
the measuresto betaken and their effect onthe Band, and that it hasto fully informitself of thegroup’s
practices or rightsand the group’ s views of the proposed measures.®! InR. v. Noél, the Northwest
Territories Territorial Court held that alternative measures proposed by aboriginal peoples must be seriously
considered.®*? That Court also found that rushed decision making in responseto ashort “timeframefor

action” isno excusefor inadequate consultation.

TheBritish ColumbiaEnvironmental Appeal Board hasemphasi sed theimportance of consultationinthe
context of forestry allocations.®™ Inonedecision, the Panel found that the consultation with the Heiltsuk on
theissueof herbicideusewasinadequatebecauseit” impliesthat First Nationshaveno particularly greater
influenceonthedecisionthan other membersof thepublicor environmental groups.” Inaletter totheBand
informing them of theissuanceof the permit, noreasonsfor thedecisionwereprovided. ThePanel also
found that the consultation processwasadversarial, and treated asa” bureaucratic requirement,” and that

the Ministry failed to comply withitsown policy.

810 Adams, supra note 208 at para. 54, and C6té, supra note 208 at para. 76. Nonetheless, in Siska, supra

note 265 at para. 17, the Crown argued that a duty consult does not arise until titleis established. This
particular issue was left undecided, but the court does not appear to have accepted it.

s Jack, supra note 302 at para. 77.

%2 R. v. Noel, supra note 302

3 Appeal No. 95/33(b) (February 1997).
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Thecourts, however, will not allow aboriginal peoplesto frustratetherequirement of consultation by

refusing to cooperate,*

and they will look to the reasonabl eness of the government’ seffortsto consult.>*
Whileitispossiblethat inaparticular case consultationinthecontext of amineral disposition may be
adequate, itissignificant that neither territorial mineral regime providesfor consultation with aborigind title
or rightsholdersfor the purposeof satisfying obligationsto accord priority tothoserights. Inlight of the
seriousnatureof infringementsupontitle potentially resulting from the operation of the YQA and CMRs, the
consultationrequiredisarguably significantly deeper thangoodfaith discussionor “ mereconsultation”.
Whiletitleholdershavetheright to exclusive occupation of theland and theright to makeland use choi ces,
in neither territory doesthelegidlation providefor any kind of involvement of aboriginal titleholdersin

“decisionswithrespect totheirland”. Rightstotitlelandsareallocated ontheassumptionthat suchtitle

does not exist.

3.5.2.3 AsLittleInfringement asPossible

In Gladstone as part of its discussion of the Sparrow priority principle, the Supreme Court pointed out that
if appliedliterally, apolicy of interfering with aboriginal rightsaslittleaspossiblewould resultinthe
aborigina people concerned having theexclusiveright to harvest theresource. Such ablanket requirement
would not beappropriateespecially wheretheright wasnot subject tointernal limitationsand whereseveral

aboriginal peoples might haverightsin rel ation to the sameresource. >

Instead, thecourt will look at theoverall reasonabl enessof thegovernment’ sactionsto seewhether “it has

actedinafashionwhichreflectsthat it hastruly takeninto account theexistenceof theaboriginal right” and

14 See Ryan v. Shultz (January 25, 1994), SmithersRegistry, No. 7855 (B.C.S.C.).

s Nikal, supra note 208 at 1065: government must make “every reasonable effort...to inform and to

consult.”

316 Gladstone, supra note 208 at para. 62.
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“the importance of such rights.”*"" However, the Court in Sparrow held that to justify aninfringement the
government would berequiredto show that itisnecessary in order to achievethelegislativeobjective® In
Nikal, the Court modified thisaspect of thejustification analysisto require the government to show that “the
infringement wasonewhichinthecontext of thecircumstancespresented coul d reasonably beconsidered

to be as minimal aspossible.” 3

Other fisheries caseshave emphasi sed that the government might berequired to take quite aggressive steps
to reduce theimpact of attaining the objective on the First Nation. For example, in both Jack® and
Sampson®* therewasevidencethat smal| and threatened runsof salmonmight bemost efficiently protected
by limiting harvestingintheimmediatevicinity of the spawning groundsand thespawningriver. Sucha
schemesignificantly interfered withthepreferred harvesting activitiesof theaccused. Therewasalso
evidenceto the effect that the objective of protecting escapement could be achieved by eliminating the sport
fishery and perhapsimposing major reductionsintheintercept commercial fishery. TheCrownaobjectedto
thelatter onthebasi sthat acomparatively largereductioninthecommercial offshoretakewould only
deliver relatively small benefits® to aparticular stock whichwasirretrievably commingledin offshoreareas
with other morehealthy stocks. Despitethis, the Court of Appeal heldthat thetrial judgehad not erredin

concluding that the Crown had failed to apply alternativelessinvasive meansof achieving itsobjectives?

Itisnot clear how thecourtswill apply thisbranch of thejustificationanalysisinthepresent context. Clearly

s Id., at para. 63.

8 Supra note 208 at 1121.

819 Nikal, supra note 208 at para 110.

20 R. v. Jack, supra note 301.

L R. v. Sampson, supra note 252.

22 Jack, supra note 302 at para. 61: a 30% reduction in northern commercial and sport fisheries would

effect only an 8.5% increase in the return of chinook to rivers on the west coast of Vancouver Island.

3 Jack, id., at paras. 65 and 89; Sampson, supra note 252 at paras. 91 - 92.
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the courts can be expected to show significant deferenceto government in the details of the design of a

dispositionregime.

34 However, wethink that acourt might reasonably posethefollowing questions:

1 Has government re-examinedthemineral dispositionlegisationsincetheentrenchment of aboriginal

rightsin 1982 to seeif government hastruly taken account of the existence and importance of

aboriginal rightsand title?*

2. Has government examined other types of disposition regimesto seeif they might better take

account of theinterests of First Nationsin their traditional territories? Suchregimesmightincludea

leasing regimeor anegotiated concessionregime, or asubstantially modified freeentry regimethat

incorporates some elements of ecologically-based land use planning as well as aboriginal

priorities.®®

We suspect that theanswer to both of thesequestionsisnegative. Certainly, inrelationtothe Canada

Mining Regul ations, weknow that thefederal government’ spositionisthat it will not fundamentally re-

examine the nature of the mining legislation until after land claims are settled 3 There are on-going reviews

of the CMRs,*® and, as noted above, the YQA has been amended to try to take account of changing
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See, for example, Gladstone, supra note 208 at para. 83.

InR.v. Jones et al., (1993) 14 O.R. (3d) 421 (Ont. Ct (Prov. Div.)), at 451-2, the court noted that in the
context of fishery quotas. “In the years since the imposition of the quotas, even following the
clarification of the effect of s. 35(1) by the Supreme Court of Canada, the evidence does not disclose
any serious attempt by the Ministry to reconsider the restrictions imposed at a time when their
constitutional implications were perhaps not so clearly understood.”

Barton supra note 48, briefly discusses leasing, concession and administrativeregimes. He expands
on this analysis in the companion working paper in this series. Reforming the Mining Law of the
Northwest Territories. comparison of options, 1998.

Letter from Minister Stewart to Bankes and O’ Reilly in response to petition under the Auditor General
Act, August 27, 1997. See aso ProgramGuidelines, supra note 112 at 1 and 2.

See for example Discussion Paper, Proposed Amendments to the Northwest Territories Mining

Royalty Regime in the Canada Mining Regulations, 1996 and Discussion Paper, Amendmentsto the
Canada Mining Regulations, 1997.
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environmental values,** but there has been no fundamental re-thinking of the free-entry systemin either

jurisdictioninlight of theentrenchment of aboriginal and treaty rightsinthe Constitution.**°

3.5.2.4 Compensation

Delgamuukw signal sthat wherethereisaninfringement of anaboriginal title, “fair compensation” will
ordinarily berequired aspart of ajustificationanaysis. However, thereisconsiderableroomfor discussion
astotheamount of compensationthat will be payableand themethodol ogy for cal cul ating that amount. The
issue was not argued in Delgamuukw and Justice Lamer contented himself with thefollowing brief
comment:

Theamount of compensation payablewill vary withthenatureof theparticul ar aboriginal
titleaffected and withthe nature and severity of theinfringement and theextent towhich
aboriginal interests were accommodated.®**

Justice La Forest also supported the principle of compensation. He traced the basis of a claim to
compensation through Sparrow®? back to the terms of the Royal Proclamation of 1763.3° He did

however add this caveat:

It must be emphasi sed, nonethel ess, that fair compensation in the present context isnot equated with the

829 See section 2.3.3, above, for a discussion of these amendments.

0 The Regulatory Impact Statement included in a fairly recent amendment to the CMRs indicates that
aboriginal title or other interests are not a priority:
Given the mineral potential of the North and the importance of mining to the
territorial economies and to Canada, any ineffective, inefficient or inadequate
sections of the C.M.R. need to be addressed in order to facilitate mining operations
in the North. These amendments are necessary in order to reduce operating costs,
provide faster processing of applications and reduce the paper burden on the
individual prospectors, the mining industry and the federal government.
SOR/97-117.
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Supra note 4 at para. 169.
w2 Sparrow, supra note 208 at 416 to 417.

33 Delgamuukw, supranote 4 at para. 203.
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priceof afeesimple. Rather, compensation must beviewedintermsof theright and inkeepingwiththe
honour of the Crown. Thus, generally speaking, compensation may be greater where the expropriation
relatesto avillage areaas opposed to aremotely [sic] visited area ®*

Thereiscertainly nothing in either the CMRs or the YQA that explicitly contemplatescompensating
aboriginal title holdersfor interference with the mineral content of an aboriginal title. Furthermore, although

there are several provisionsin the YQA,** the Yukon Surface Rights Board Act®*® and the CMR™’ that

338

deal with the payment of compensation to surface owners,™* it isnot clear that these provisions contemplate

payment of compensationto personsclaimingunder anaboriginal titleexceptinthecaseof the YSRBA

wheretitlelandsal so constitute settlement lands.**°

3.6 Conclusions

We began this part with the assumption that some of the aboriginal peoplesof the Y ukon and Northwest
Territories could claim and establish an existing aboriginal title, and it is on that basis that we have

proceeded.

Do thefree entry regimes contained withinthe YQA and the CMRs amount to a prima facie infringement of

34 Delgamuukw, id. How often asiteisvisited, or how remoteit isfrom village sites, does not determine

its importance to an aborigina community.
5 See YQA, supra note 2, s. 15 (security ispayable wherelands“ owned or lawfully occupied” by another
person, and disputes go to the YSRB); s. 15.1 (compensation is payable for loss or damage to the
“owner or occupant of the lands”).

336 The YSRBA, supra note 129, deals with mineral rights disputes on non-settlement lands.

ss7 Id., ss. 70-72.

338 See the discussion in s. 2.2.4. supra.

39 Under the terms of the Y ukon Final Agreements, supra note 59, Y ukon First Nations continueto hold
some lands as aboriginal title lands although Category A surface and Category B lands are deemed to
encompass the rights obligations and liabilities equivalent to those held by a fee simple title holder:
UFA, ss.25.1 and 5.4.1. Part |l of the YSRBA deals with compensation payable with respect to
operations requiring surface access to settlement lands for mining and other purposes.
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anaboriginal title? Thecaselaw requiresthat we examineeach of thetwo disposition schemesasawhole,

rather than the detail sof aparticular disposition, in order to reach our conclusion.

Wethink that the regimes constitute a prima facie infringement simply because they allow third partiesto
gainaccesstoaboriginal titlelandsandto assert aproperty interest that isinconsi stent with theaboriginal
titleinterest. The Delgamuukw decision held that an aboriginal titleisexclusiveandincludestheright to
decidewhat useismadeof titlelands. L egislationauthorizingthird party accessand acquisition of titleby
thosethird partiesisplainly inconsi stent withtheexclusivenatureof aboriginal titleandthediscretionit
accordsaboriginal peoples regarding land use on title lands. We have aso argued that the lack of
discretioninthefreeentry systemspreventstheaccommodation of aboriginal titlerightsand that that feature
itself isaprima facieinfringement. Rather than attempt to accommodate rightsflowing from aboriginal title,
freeentry mininglegislation encouragesothersto stakeclaimsindisputedlandsand requiresthat those

claims be recorded.

Can the federal Crown justify the infringement? We think that the Crown will havelittle difficulty
establishingthat mineral devel opment constitutesavalidlegislativeobjective. Thethresholdisclearly very
low. But canthe Crown meet the second branch of thejustification test? | sthislegislation consistent with
maintaining the honour of the Crown? We think not subject to what we have to say about the actual

exerciseof thediscretionary withdrawal powersinany particular case.

First, asindicated above, wedo not believethat either regimeaccordspriority to First Naion and aboriginal
interests. Mineral development clearly takes priority over aboriginal title. Withdrawal powersare
discretionary, andthoughthey may inpracticejustify particularinstancesof infringements, they donot justify
theinfringement of titleresulting from the schemeasawhole. Arguably, and at aminimum, thelegisation
needstobeamendedtorequirewithdrawal sto protect aboriginal titleinterests. A policy if consistently
applied and followed may justify individual infringements, but alegisated withdrawal requirement that

ensuresearly and sufficient protection of titlelandswould clearly bepreferable.
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Inthecontext of specificinfringements, theconsequencesof theexerciseof withdrawal powersmay aso
be significant. Withdrawal soccur only oncethegovernment hasaccepted aclaimfor negotiation, and once
negotiationshavebegun. Asnoted at theoutset of the paper, not all aboriginal peopleshavereachedthis
stagein the land claims settlement process, and thustheir entiretitle lands could be open for minera
development. Staking continuesuntil negotiationsreach astagewheregovernmentisready towithdraw
landsandtherightspreviously acquired aregrandparented by thewithdrawal and by land claimagreements.

Mineral interestsclearly takepriority over aboriginal interests, regardlessof theimportanceof thearea
stakedtotheaboriginal titleholders, and irrespectiveof thestage of mineral development. Aslongasthe
land is staked, the mineral interest holder has priority over an aboriginal title holder.

Second, thereisno evidence that government has attempted to ensure that mining legislation avoids
unnecessary infringementsof title, or that it hasreviewedthelegislationfor thispurposesince 1982  Again
the withdrawal power asit is currently used does not seek to minimally impair rights. Thereisno
mechanismtoevenidentify thoserights. Further, asseeninPart 2 of thispaper, that legislation, likethe

minera legislation itself, isnot concerned with honouring aboriginal titleintheterritories.

Third, thereisabsolutely no provision for consultationin either the CMRs or the YQA. Whilein practice
consultation may occur in particular instances, wethink that thisisinadequate giventhe pervasive application

of these regimes.

Finally, wehavearguedthat the Crown cannot justify aninfringement onthebasi sof benefitsagreements
that have been negotiated between operatorsand the Crown or between operatorsand aboriginal peoples.
Tothispoint, suchagreementsarepurely ad hoc and thereisnolegislativerequirement to negotiatesuchan
agreement. Furthermore it will frequently be hard to demonstrate an adequate nexus between the
infringement and the agreement so asto constitutejustification. With respect to theenvironmental and land

and water use legislation discussed in Part 2, its use in a particular instance may serve to justify an
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infringement, but its mere existence does not.
40 Thel870O0rder
4.1  Introduction

We arenow inaposition to consider the second hypothesi sof thispaper, namely that current mineral

disposition regimesmay alsoviol atethetermsof the 1870 Order in Council.

The 1870 Order transferred thetwo territoriesknown as Rupert’ sLand and the North-Western Territory
from the United Kingdom to Canada.®® The transfer was anticipated by the terms of s.146 of the

Constitution Act, 1867 which provided that:

It shall belawful for the Queen, by and withthe Advice of Her Mgjesty’ sMost Honourable
Privy Council ... on Addressfrom the Houses of Parliament of Canadato admit Rupert’s
Land and the North-western Territory or either of them, into the Union on such Termsand
Conditionsin each Caseasareinthe Addresses expressed and asthe Queen thinksfit to
approve, subject tothe Provisionsof thisAct; and the Provisionsof any Order in Council in
that Behalf shall haveeffect asif they had been enacted by the Parliament of the United
Kingdom of Great Britainand Ireland.

Rupert’sLand consisted of thelands granted to the Hudson Bay Company by Royal Charter in 1670.
Although there continuesto be someacademic di sputeasto the preciseboundariesof thegrant, > at its
largest it encompassed all thelandsthat drained into Hudson Bay. The boundaries of the North-western
Territory may beequally uncertain but, intheopinion of Professor McNeil “they embraced al British

Supra note 5.

e For the best recent account see K. McNeil, supra note 7; see also K. McNeil, Native Rights and the
Boundaries of Rupert's Land and the North-WesternTerritory (Saskatoon: University of
Saskatchewan, Native Law Centre, 1982); E.E.Rich, The Fur Trade and the Northwest to 1857,
(Toronto: McClelland and Stewart, 1967).

93



territory north of the United States and north and west of Canada([i.e. pre-Confederation Canada] which
was not part of Rupert’s Land, British Columbiaor Vancouver Island ... the sameterritory over whichthe

1342

Hudson’ sBay Company helditstrading licencefrom 1821 to 1859.

4.2 The 1867 and 1869 Addr esses

Canada submitted an Address seeking the transfer of the two territoriesin 1867.>° That Address

contained thefollowing term:

... uponthetransferenceof theterritoriesin questionto the Canadian Government, the
claimsof Indiantribesto compensationfor landsrequired for purposesof settlement will be
considered and settled inconformity withtheequitableprincipleswhichuniformly governed
the British Crowninitsdealingswith the aborigines.

Weshall call thisthe* equitableprinciples’ clause. The 1867 Addresswasrejected at thetimebecausethe
British authorities believed that it wasfirst necessary to settlewith the Hudson Bay Company and that this
would requirean Act of Parliament. Theresult wasthe Rupert’s Land Act of 1868*** which affirmed
s.146 of the Constitution Act and permitted the Crown to accept a surrender of the Hudson Bay grant.
Thetermsof thesurrender wereworked out between Canadaand thecompany withtheactiveintervention
of the Colonial Secretary. They wereincorporated inamemorandum of March 1869 andincludedin aset
of Resolutions passed by both the House and the Senatein May 1869. The conditionsand resolutions
wereincorporatedinasecond Address(the 1869 Address) later that month. The 1869 addressindicated
that the union of theterritorieswas sought for the North-west Territory on the basis of the termsincluded in

the 1867 addressand, for Rupert’ sLand on the basi sof thetermscontainedin the 1869 resol utions.

2 McNeil, Canada’s Constitutional Obligations, id., at 4 - 5.
s The following account relies heavily on McNeil, Canada’s Constitutional Obligations, id.

4 R.S.C. 1985, Appendices, Appendix |1, No. 6, 32-33 Vict. ¢.3.
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The 1869 resol utionswhichincorporated theMay 1869 memorandum contai ned additional termsrelevant
to aboriginal people. First,thememorandum contained aclause(clause8) incorporating theunderstanding

of the Company and Canadaasfollows:

8. Itisunderstood that any claimsof the Indiansto compensation for landsrequired
for purposes of settlement shall be disposed of by the Canadian Government, in
communicationwiththelmperial Government, and that the Company shall berelieved of all
responsibility in respect of them.

Canadaalso undertook in the 1869 Resolution that:

... upon transference of the territoriesin question to the Canadian Government, it will bethe
duty of the Government to makeadequate provisionfor the protection of thelndiantribes
whoseinterestsand well being areinvolved in thetransfer.

We shall call the“well being of thetribes’ clause. Finally, theterms of the 1870 Order itself reframed the
undertaking between Canadaand the Company asaclear obligation owed tothelmperial Crownasmuch

as to the Company:

14.  Any claimsof thelndiansto compensation for landsrequired for purposes of
settlement shall bedisposed of by the Canadian Governmentincommunicationwiththe
Imperial Government; and the Company shall berelieved of al responsibility inrespect of
them.

McNeil highlightstwo issuesin light of the abovetexts. First, he notes that while the North-Western
Territory wasto be admitted on thebasisof thetermscontained inthe 1867 address, Rupert’ sLand wasto
beadmitted onthe basisof thetermscontainedinthe 1869 Order. Thusitispossiblethat the® equitable
principles’ clause only appliestolandswithin the North-Western Territory whereas Term 14 of the

Rupert’ sLand Order and thewell being of thetribesclausemay only apply to Rupert’sLand.

Second, McNeil rai ses some concern asto whether all of the abovetexts constitutetermsand conditions
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approved by Her Majesty asrequired by s.146 of the Constitution Act, 1867.>* He suggeststhat it is
possiblethat Canada’ sresol utionto makeadequateprovisionto protect thetribeswhoseinterestsandwell
beingwereinvolvedinthetransfer wasnot approved by Her Majesty. Neverthelessheconcludesthat the
termisat least morally binding,**® and although we do not believe that he addresses the point, it might well
be the case that the condition was effectively constitutionalised in 1982 by s. 52 of the Constitution Act,
1982 even had it not been in 1870.%

4.3  Interpretation

For present purposeswecan affordtoignorethesedifficultiessinceweareprimarily interestedintheold
North-Western Territory for itisinthisareathat wefind the principal areas (of thetwo modernterritories)
inwhichland claimshavestill to besettled. Consequently, weshall focuson the equitable principles
condition which clearly appliesto theareas of Y ukon and the current Northwest Territoriesthat lieto the
west and north of theHudson Bay drainagebasin. For easeof referencewewill reproducetherel evant

clause again:

... uponthetransferenceof theterritoriesin question to the Canadian Government, the
claimsof Indiantribesto compensation for landsrequiredfor purposesof settlement will be
consideredand settledinconformity with theequitabl e principleswhich uniformly governed
the British Crowninitsdealingswith the aborigines.

The text suggests that: (1) when landsarerequired for settlement, (2) the Canadian government shall
consider and settletheclaimsof thetribes, (3) inconformity with theequitabl e principlesthat haveuniformly
governed theBritish Crownin dealing with aboriginal people. In the Paul ette case, Justice Morrow recited

o McNeil, supra note 7 at 11.
346 Id., at 12.
sar McNeil deals with the effect of the Constitution Act, 1982 at id., 27 - 31 but does not deal with the

point.
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the above clause aswell ass.146 of the Constitution Act, 1867 and then went on to say:3*

It would seem to me from the above that the assurances made by the Canadian
Government to pay compensation and the recognition of Indian claimsin respect thereof
did, by virtueof s.146 above, become part of the Canadian Constitution and could not be
removed or altered except by Imperial statute. Totheextent, therefore, that theabove
assurances represent arecognition of Indian title or aboriginal rights, it may bethat the
Indiansliving within that part of Canada covered by the proposed caveat may havea
constitutional guaranteethat no other Canadian Indianshave.

4.3.1 What are“landsrequired for purposesof settlement”?

Thekey issue hereiswhat ismeant by thewords* required for settlement”. Aretherequirements of
settlement limited to therequirementsof homesand residencesandthelike, or doesthephraseextendto
any purpose for which lands might be taken up including the varied purposeslistedin thelater numbered
treatiessuch aslumbering, mining, agricultureetc. McNeil concludesafter acareful review of dictionary
definitionsand context based on the numbered treatiesthat were negotiated subsequent to the 1870 Order,
that the narrower meaning isto be preferred.®* In part thisanalysis seems to be driven by result-oriented
reasoning designedto support an attack onthose numbered treatiesthat werenegotiated tofree-up land for

purposes other than settlement asnarrowly defined. McNeil concludesonthepoint asfollows:**°

Itissuggested that the government’ srestricted useof theterminthetreatiessupportsa
narrow interpretation of thetermasusedinthe* equitableprinciples’ condition of the 1867
Address. If that condition limitsthe Canadian gover nment’ sauthority to negotiating
surrenders of Indian lands actually required for settlement, then the validity of
surrendersfor other purposes may be open to question. (emphasissupplied)

8 Paulette, supra note 7 at 136.
b McNeil, supra note 7 at 19.
30 Id.
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With respect, thispoint seemsmisconceived or at |east missesastepinthelogic. Inorder for McNeil’'s
argument tobecompelling, hemust establish not only that settlement hasthisnarrow meaning but al sothat
thisnarrow meaning established a constitutional touchstone against which wemust measurethevalidity of
subsequent treatiesand that “ settlement” wasthe only purposefor which atreaty could be negotiated.
McNeil doesnot deal withthispoint explicitly (although hedoesseemto recognizethe difficulty with hisuse
of the conditional “if” ) and we doubt that he could establish the claim. In our view the Canadian
government does not need the 1870 Order to provideit with authority to negotiatetreaties; it hasthis

authority by virtue of the peace, order and good government power of s.4 of the Constitution Act, 1871.

NotwithstandingMcNeil’ scareful analysis, wethink that thereislittledoubt that acourt woul d prefer the
broader interpretation primarily because the broader interpretation is more consistent with both the
purposiveinterpretation adopted by the Supreme Court inrel ation to constitutional instrumentsingeneral®*
andtheliberal interpretation adopted by the Courtinrel ationtoinstrumentsaffecting aboriginal peoples.®*?
We think that apurposiveinterpretation would concludethat thisclausewasinsertedinthe Termsfor
protective purposes, and that it makes no sense to limit the need to settle with the Indians to the
comparatively limited requirementsof “ settlement” strictly construed. The demands of settlersfor landsfor a
rangeof purposesother thansimply for the” purposesof inhabitation” would havebeenwell knownat the

time that the 1870 Order was drafted.

4.3.2 Consder and SettletheClaimsof thelndian Tribes

Therearesevera issueshere. First, whatismeant by theterm“Indiantribes’? McNeil suggeststhat the

term should havethe samemeaning astheterm®Indians” asused inthe 1867 Act. Thus, giventhe Supreme

351

Van der Peet, supra note 208, esp. at para. 21 per Lamer C.J.C. and at para. 142 per L'Heureux -Dubé J.

%2 Nowegijick v. R. (1983), 144 D.L.R. (3d) 193 (S.C.C.), Mitchell v. Sandy Bay Indian Band (1990), 71
D.L.R. (4th) 193 (S.C.C)).
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Court’ sdecision in Reference re Eskimos,* the term must be taken to include Inuit, and, in hisview, for
somewhat different reasons, mustincludetheMétisaswell. Furthermore, hearguesthat althoughthetext

34 «the use of thisword should not be

adoptstheword*“tribes’ and thereby emphasi sesthecollective,
regarded asexcluding Indian groupswhich werenot organizedintribal societies.”** The second point is
that the Canadian government undertakesaduty not just to consider but alsoto “ settle” theclaimsof the
Indian tribes. The Shorter Oxford®® providessix different main meaningsfor theverb “to settle”. Of these
different meaningsitisthesixth main meaningthat ssemsmost appropriate. Thismeaning emphasisesthe
importance of fixing that whichisuncertain, generally by mutual agreement rather than unilaterally. Implicitin
thisideathereforeisthe concept of negotiationsand not simply unilateral action onthepart of the Canadian

government.

4.3.3 TheEquitablePrinciples

Not only isthere aduty to settle the claims of the Tribesthrough negotiations, the Termsal so establisha
standard agai nst which to measure those negoti ations: they must be conducted in conformity withthe
equitableprincipleswhich haveuniformly governed theBritish Crowninitsdealingswiththeaborigines.
What arethoseprinciples? Tobeeligiblefor considerationthey must beboth equitableand must have
uniformly governed the conduct of the Crown. The most authoritative source of those principlesis
undoubtedly the Royal Proclamation of 1763%* and we are entitled to advert to that as asource of the

relevant principles whether or not the Proclamation applied on its own terms to the North-Western

3 [1939] S.C.R. 104.

® Others have noted as well that the term tribes carries with it some recognition of self-governing status.

5 McNeil, supra note 7 at 13.
0 Shorter Oxford English Dictionary, volumel, at 19550 1956.

®7 Supra note 234.
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Territory. Wesuggest that itispossibleto extract thefollowing principles.*®

1 Thelands of aboriginal peoplesshould not bealienated by the Crown until the Crown hassettled
withthepeoplesconcerned. Personswho have settled ontheselandsshould removethemselves
and no persons should settle on these lands until the lands are ceded to, or purchased by, the

Crown.

2. Inorder toavoid fraudsand abuses, no personsother than therepresentativesof the Crown should

deal with aboriginal peoplesfor acession or disposition of their lands.

3. Land purchases by the Crown from the I ndians should occur at some public meeting or other
assembly of thelndianscalled for that purpose, and only if theIndiansareinclined to disposeof the

landsin question.

Theseprinciplesderived fromtheRoyal Proclamationhavealargeprocedural content that seemsdesgned
to protect Indianlands; indirectly, they will a so havetheeffect of preservingthelndians' significant
bargaining power. Totheextent that third partiesareall owed to breach theserequirementsand acquire
interestsin Indian lands without going through the Crown, or without the Crown having first obtained a
surrender, thebargaining position of thetribeswill bereduced. Arguably, therefore, oneof thereasonsfor

obliging Canadato conform to these principleswasto maintainthebargai ning position of the tribes.

Theprinciplesextracted fromtheRoyal Proclamation certainly meet the standard of uniformity. The

358

See, generaly, B. Slattery, The Land Rights of Indigenous Canadian People, as Affected by the
Crown’s Acquisition of Their Territories (Saskatoon: University of Saskatchewan, Native Law Centre,
1979) esp. at 217 for a comprehensive assessment of the Royal Proclamation. See also Chippewas of
Kettle and Sony Point v. Canada (Attorney General) (1996), 141 D.L.R.(4th) 1 (Ont. CA.) esp. & 5:
“The underlying rationale for the Royal Proclamation and for those provisions of the Indian Act was
to prevent aborigina peoples from being exploited: Guerin v. The Queen ... The Royal Proclamation
and the statute protected the aboriginals' interest in their reserve land and at the sametime permitted
them to make their own decisions about the land.”
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principleswereincorporatedinto the predecessors of the post-confederation Indian Act®®

and they have
long since been used to strike down interests acquired by third parties from Indians.*® While the
Proclamationitself only had theauthority of astatute, theincorporation of the principlesinaconstitutional
document such as the 1870 Order givesthe principlesastronger normative effect.*** In addition to meeting
thestandard of uniformity, theprinciplesmust alsobe*“ equitable” by whichisprobably meant “fair, just and
reasonable”.*? McNeil suggests that the settlement must also reach an equitable result.®* This
interpretation, with respect, seemsto read too muchinto the section. Wesuggest that theterm“ equitable”
allowsustoidentify which of the uniform practicesof the Crown areapplicable. It doesnot dictatea
particular result although we would contend that if the bargaining position of the tribesis maintained through

theprinciplescontainedintheRoyal Proclamation, thentheresult should beequitable.

4.4  Application

Wethink that it ispossibleto show that the continued application of the YQA and CMRs to those areas of
the Y ukon and NWT which wereformerly part of the North-Western Territoriesand that are still the
subject of anexistingtitleclaim, isincons stent with theconstitutional commitmentscontainedinthe 1870
Order. Theanalysisdiffersfrom that devel oped for .35 of the Constitution Act, 1982 in several ways.

First, itisnot obviousthat weneed any justificationanaysis. The1870commitment wasprovided aspart

%9 R.S.C. 1985, c. I-5, ss. 37 - 39; for pre-confederation Canada see An Act to Prevent Trespassesto Public

and Indian Lands, C.S.U.C. 1859, c.81, ss.21-34.

%0 See Easterbrook v. R, [1931] S.C.R. 210; and R. v. McMaster, [1926] Ex. C.R. 68.
st Note that the 1870 Order entrenches the substantive effect of these principles. This is certainly
stronger than the specific reference to the Proclamation in s.25 of the Constitution Act. That reference,
whileimportant, establishesarule of interpretation for the balance of the Charter. See William Pentney,
“The Rights of the Aboriginal Peoples of Canada and the Constitution Act, 1982 - Part I: The
Interpretive Prism of Section 25” (1988) 22 U.B.C. L. Rev. 21 at 49-53.

sz McNeil, supra note 7 at 21.

33 Id., at 21.
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of theconsideration for atransfer of territory. Thus, whilethe court has devel oped ajustification analysisfor
infringementsof aboriginal rightsandtitleprotected by s.35, itisnot clear that the same sort of (or any)
justificationanalysisisappropriatefor commitmentscontainedinthe 1870 Order which were part of a
commercial settlement with the Hudson Bay Company.*** Doubtless the company would have been
surprisedto hear that Canada scommitmentstoit could bebreached, providedthat thosebreachescould
bejustified. Theremediesavailablefor breach of the 1870 Order should includein appropriate casesa

declaration of invalidity, injunctiverelief**® and damages.

Second, the scope of the attack under the 1870 Order issomewhat broader. The s.35 attack needsto
focusvery much on the specific disposition arrangements under the CMRs and the YQA. This may not be
an issue at the stage of prima facieinfringement, but at thejustification stage one needstofocusona
particular dispositionregime. Thedetail sof adisposition schememay belessrelevant withrespect to the
1870 Order if wearecorrect in asserting that the Order incorporatesthe policy that the Crown should not
alienateland withintheterritory of aFirst Nation without first settling the claimsof that First Nation.
Consequently, while we argue that the current free entry systems breach the 1870 Order, it isconceivable
that another | easing regimemight al so breachtheOrder. However, aconventional |easing regimeshoul d
accordthe Crown much greater control and allow it torestrict dispositionsto areas where claims have been
settled. Thus, whileit might bepossibleto contest thevalidity of particul ar dispositionsunder amineral

leasingregime, it would behard to establish that the entireregimewasunconstitutional .

364 In AGBC v. AG Canada (Precious Metals) (1889), 14 App. Cas. 295 at 304, the Privy Council
interpreted the railway belt provision of the BC Terms of Union in the same way that they would have
interpreted a commercia contract. Note though that in R. v. Badger (1996), 133D.L.R. (4th) 324(S.C.C.)
at paras 73 and 85, the court, per Cory J. applied a justification analysis to breaches of rights
guaranteed by the Natural Resources Transfer Agreements; see also the comments in C6té supra note
208 at para. 87 with respect to s.88 of the Indian Act.

365 On interlocutory injunctive relief note the limits dictated by Manitoba (Attorney General) v.

Metropolitan Stores (1987), 38 D.L.R. (4th) 321 (S.C.C.). InKitkatlaBandv. BritishColumbia

(Minister of Forests),[1998] B.C.J.No.1600(C.A.) (QL), Vancouver Registry No. CA024761, theBritish

Columbia Court of Appeal held at para. 15 that Delgamuukw, supra note 4, did not change the law of

injunctions. See also Siska, supra note 267.
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5.0 Conclusions

We beganthispaper withtwo hypotheses, each of which questionstheconstitutionality of mineral legislation
intheterritories. Thefirst hypothesisisthat amineral |easing regimepremised uponfreeentry principlesis
inconsistent with an existing aboriginal titleand therefore only constitutional if justified under the s. 35(1)
analysisapplied by thecourts. Thesecond hypothesisisthat the 1870 Imperial Order in Council which
effected atransfer of Rupert’ sLand and the Northwest Territoriesfrom Greg Britain to Canadaincluded
conditionsthat preclude Canadafrom alienating aboriginal lands before there has been an equitable

settlement of their claims.

Thefirst hypothesi srequiresan examination of theparticul ar mineral dispositionregimes, because the
SupremeCourt hasdevel opedatestfor s. 35(1) which protectsaboriginal rightsincludingtitle, but allows
thegovernment toinfringerightswheretheinfringementisjustified. Thes. 35(1) analysisbeginswith
whether thereisan existing aboriginal or treaty right, and for this purposewethink it fair to assumethat
northern peopl eswith unsettled claimshaveunextinguished aborigina titletotheir traditional territories.
Proceeding from this assumption, we examined the YQA and CMRs to determine whether they constitute a

prima facieinfringement.

Wethink they do. Twounderlying principlesof thefreeentry legislationintheterritories, namely that all
land is open for staking, and that mineral development isthe highest and best use of al landsin the
territories, areblatantly inconsi stent with thecontent of an existing aboriginal title, which encompassesthe

right to exclusive occupation of titlelands, and theright to decidetowhat usetitlelandsareput.

The YQA and CMRs alow othersto enter upontitlelandsto stake, prospect and develop minerals, and
assumewithout theconsent of title hol dersthat thebest useof titlelandsismineral development. Any actual
interference with the exercise of rightsisa prima facie infringement, and clearly the mineral regimes

currently operatingintheterritoriesinterferewiththeexerciseof titleinsofar asthey removetheability to
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exclusively occupy titlelandsand to makeland usechoices. Wenoted that the Court hasindicated that
legidationwhich potentially interfereswiththeexerciseof aboriginal rights, includingtitle, inasubstantial
number of applications, must bestructured by thelegislationitself or regulations, inorder to ensurethat
aboriginal rights are accommodated sofar aspossiblein achieving the purpose of thelegidation. Asneither
the YQA nor the CMRs seek to accommodatethe existence of aboriginal titleintheterritories, they are

prima facieinfringements.

We do not think that the existence of awithdrawal power affectsthese conclusions; it doesnot givetitle
holdersexclusiveoccupation or theability to decidewhat titlelandsmay be occupied by others, and does
not leaveland use decisionswiththetitle holders. Further, whilewethink the Delgamuukw decision
indicatesthat titleencompassesrightsinminerals, evenif itisconfinedto surfacerightsthereisa prima
facieinfringement. Thisisbecausethelegidationdoesnot respect theexclusiverightsof thetitleholder to
the surface of their lands, and does not accordtitle holderstheright to withhold consent to the use of the
surfaceof their titlelandsfor mineral explorationand development. Landandwater legislation, aswell as
environmental |legislation, also do not prevent the prima facieinfringement on title resulting from the minera

legislation.

Can government justify the YQA and CMRS' infringement of title? Courtsat this stage consider two
questions. First, are the YQAand CMRsaimed at achieving avalid legidative objective? Second, if
governmentispursuingavalidlegislativeobjective, doesthemeansby whichthelegislationinquestion
seeksto achievethat objectiveupholdthehonour of theCrowninitsfiduciary relationshipwith aborigina
peoples? We notedthat courtswill not likely scrutinizegovernment’ slegidlativeobjective, but they will
scrutinizeclosely themanner inwhich government hassought to achieveit. Itisthusthemeansanalysis
whichisthekey tothefirst hypothesis. The essence of theinquiry iswhether government has sought to
accordpriority toaborigina title, and whether thelegid ation, thoughinfringing upontitle, nevertheless

reflectsthe prior nature of title.
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The CMRs and YQA clearly do not recognize the priority of title. Instead, both schemesaccord priority to
rightsderived under themineral legislation. Evenwhenthereisawithdrawal of titlelandsfor the purpose of
settling land claims, any disposition under the legislation, regardless of when issued or the stage of
development of the claim, is protected and given priority over aborigina interests. Until thereis a
withdrawal, which doesnot occur until negotiationshavereached afairly advanced stage, staking continues
and therefore others gain rights and interestsintitlelandswhich take precedence over titleinterests. Neither
piece of legislation has been reviewed since 1982 to ensure that the prior nature of title interestsis
accommodated or even reflected. While we think particular withdrawals may justify particular
infringements, ingeneral, thewithdrawal power doesnot reflect thepriority of titleinterestsand therefore

doesnot justify theinfringement resulting from freeentry regimes.

Another considerationinthe meansanalysisisconsultation with title holders before authorizing land or
resourceusewhichmay affect their rights. Inthecontext of title, consultation may trans ateinto consent,
andataminimum (thatis, inthecontext of minor infringements), requiresdiscussionwithtitie holders. While
themineral legislation potentially effectsvery substantial infringements, thereisnothinginthelegislationto

ensurethe participation of or consultation with title holders.

Further, legislation will bejustified when government has done all it can to avoid any unnecessary
infringementsintheachievement of itsvalidlegislativeobjective. Insofar astherearealternativestoafree
entry regimewhichmay belessintrusiveupontitle, wethink at aminimum government must consider them.
Thereisnoevidencethat it hasdoneso. Instead, recent amendmentstothe CMRsfor example, seeksto
facilitatetheacquisitionof interestsintitlelandsby others. Thereisnoevidenceineither regimeof an
attempt to ensure that infringementsare necessary and minimal. Thewithdrawal power doesnot ensure
minimal infringementsfor thesamereasonsthat it doesnot reflect thepriority of title, thoughitsexerciseina

particular instance may result inminimal impairment and may justify that particular infringement.

Finally, thecourtsinquireintowhether fair compensationisavailableinthelegislation. Whilebothregimes
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includecompensation provisions, they arenot aimed at compensatingtitle, andinfact, thereisnoevidence
that theseprovisionshavebeenusedto properly addressissuesof compensationarisingfrominterference

with title as opposed to Crown-derived rights.

Itisalsonecessary inthejustification analysisto consider theland and water useregulatory regime, aswell
asenvironmental assessment legislationoperatingintheterritoriesasit affectsmineral development. Aswith
thewithdrawal power, weconcludethat whiletheuseof suchlegislationinparticul ar instancesmay justify
aninfringement (though likely only aminor one given the content of aboriginal title), itsmereexistence does

not justify infringements.

Insum, wedo not think thefree entry mineral regimesin theterritoriesuphold thehonour of the Crown. At
aminimum thelegislation should bereviewed to ensurethat the priority of aboriginal titletothelandsis
reflected and accommodated in the legid ation, through the required consideration of lessintrusive

aternatives.

The second hypothesis, the 1870 Order hypothesis, considers the conditions upon which Canadaacquired
Rupert’ sLand and the North-Western Territory. That order requires*theclaimsof thelIndiantribesto
compensationfor landsrequiredfor thepurposeof settlement [to] beconsidered and settledinconformity
with theequitableprincipleswhichuniformly governedtheBritish Crowninitsdealingswiththeaborigines.”
Thetermsof theorder arepart of the Constitution, incorporated by virtueof s. 146. This, weconclude,
means that equitable settlement of claimsisapreconditiontodispositions. Thoseequitableprinciplesare,
wesuggest: (1) landsof aboriginal peopleswill not bealienated until the Crown hassettled withtitleholders,
(2) in order to avoid fraud and abuse, only government representatives should accept cessions or
dispositionsof aboriginal landsfrom the peoplesconcerned; (3) land purchasesareto occur at public
meetingsor thoughanalternativepublic procedure, and only if aboriginal peopleswishtodisposeof their
lands. We conclude that the application of the YQA and CMRsto thetitle lands of aboriginal peopleswho

haveyet to settletheir claimsisinconsistent with these principles. The 1870 Order does not demand a
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justification analysisand therefore thereisno need to consider the specificsof theinfringing legislation,
includingthedetailsof thedisposition schemeor theland, water and environmental | egidlationthat may
circumscribeitsoperation. Any dispositionoccurring beforeclaimsaresettled equitably isaninfringement

of the 1870 Order and arguably unconstitutional.
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