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ABSTRACT

The FAO Committee on Fisheries (COFI) agreed in M arch 2001 on an internationa
plan of action (IPOA) toprevent, deter and diminate illegd, unreported and unregulated
(TUU) fishing. The plan may be considered as a toolbox from which States may choose
rlevant measures to implement into domestic legslation. A joint FAO/IM O Working
Group on IUU fishing met in October 2000 and agreed that FAO in cogperation with
relevant or ganizations should consider the need to develop measures for port State control
related to the management of fisheries resources. In order to facilitate possible future
developments in this fied, FAO convened in November 2002 an Expert Consultation to
Review Port State M easures to Combat 1UU Fishing. The present document draws on the
experiences of IM O in deveoping port State control regmes with respect to vessd safety
and pollution prevention standards and equipment. It looks into the reasons for the
adoption of port State measures under the auspices of an agreement or a memorandum of
understanding a regond level and into the means for achieving a transparent and
efficient system. The pger further discusses eements of a possible M emorandum
including possible actions by port States.
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1. INTRODUCTION

The FAO Committee on Fisheries (COFI) agreed in M arch 2001 on an internationa plan of
action (IPOA) to prevent, deder and diminate illegd, unreported and unregulated (1UU)
fishing (hereinafter referred to as “IPOA on 1UU fishing’). The FAO Council endorsed the
IPOA on 23 June 2001. ThelPOA is avoluntary instrument that gppliesto dl Satesand to dll
fishers. The objective of the plan is to guide flag Sates, coastd Saes, port Sates and
regiona fisheries management organizations (RFM Os) to take appropriate measures in order
to address theissue of 1UU fishing.

The plan may be considered as atoolbox fromwhich States may choose relevant measures to
implement into domestic legslation. However, thereis a need to have a harmonized approach
among States in some areas to gve full effect to the IPOA. For example such an gpproach is
important when dealing with port Stae measures. There is aso a clear guidance in the IPOA
on IUU fishingitsdf callingfor cooperation in this fidd.*

A joint FAO/IM O Working Group on IUU fishing met in October 2000.° The main issues
examined by the group wererdated to flag Sate and port State control. Concerning port Sate
control in brief it was nated tha the mgority of fishing vesses were not covered by IM O
instruments either because fishing vessds were specifically excluded, were outside the size
limitations or the flag States are not partiesto the relevant instruments. Further it was noted
that it might be difficult to introduce port Sate ingection procedures for fisheries
management purposes and fishing vesse safety within existing regonal M emorandum of
Understanding (M OUs) on port State control’. It was also recognized that the mechanism of
international or regona M OUs relating to port Sae control could be used as an important
and effective tool for enhancing fisheries management, and addressing IUU fishing. Findly
the group agreed that FAO in cooperation with relevant organizations should consider the
need to develop measures for port Sate control deding with dl matters related to the
management of fisheries resources. The Working Group developed alist of criteriafor port
Sate control of fishing vessds, which should be examined by FAO when considering the
need to develop relevant measures.

It should aso be mentioned that IMO, in its submission of 27 June 2002°, to the Generd
Assembly of the United Nations fifty-sixth session of Oceans and the Law of the Sea stated
that "cooperation should be extended to FAO towards developing a port Sate cortrol regme
of its ownthrough asharing of IM O's experience and expertisein the matter”.

! Paragrgph 62 of the IPOA reads: “ Sates should cooperate, as appropriate, bilaterally, multilaterally and
within the rdevant regional fisheries management organizations, to devel op compatible measur es for port Sate
control of fishing vessds. Such measures should deal with the information to be collected by port Sates,
procedures for information collection, and measures for dealing with suspected infringements by the vessd of
measures adopted under these national, regional and internationd systems.”

2 Internationd Maritime Organization.

% See Report of the joint Ad Hoc Working Group on illegd, unreported and unregulated fishing and rdated
matters, Rome 9-11 October 2000.

“ T he concern about 1UU fishi ng is first and foremost rd aed to conservaion and management messures and less
to the safety of fishing vessds and pollution prevention standards. Thereby the IUU fishing is not the prime
concern of IMO or of shipping administretors, and thus the existing regiond MOUs on port State control
targeting substandard vessds are not the vehides for sesking to compensae for the lack of effective flag State
enforcement of fisheries conservation and management messures.

® Onthe implementation of the 1995 UN Fish Stocks Agreement.



Following the adoption of the IPOA on IUU fishing and in the light of the recommendations
by the joint FAO/IMO Working Group, Saes should consider adopting legslation, and
RFM Os should consider adopting binding measures to implement more effective port State
controls, including through the development of new regond agreements or M OUs on port
Sate messures.® In order to facilitate possible future deveopments in this fidd, FAO
convened in November 2002 an Expert Consultation to Review Port Sate M easures to
Combat IUU Fishing.’

2.  JUSTIFICATION FORAHARMONIZED SYSTEM

The 1982 UN Convertion® establishes rules to quide port States by setting reasonable
standards for interventions, ingoections and violations. Basicdly it says very little about port
Sates jurisdiction. References to port States are primarily found in the articles dealing with
marine pollution, see Articles 218-220 where it is assumed that ports are subject to
sovereignty of the coastd State asthey areparts of interna waters.

When provisions for port Sate control wereincluded in diff erent treeties, it was foreseen that
their application would be of national concern. The port State control reg me introduced by
the Paris M emorandum of Understanding on Port State Control ° adopted in 1982, changed
this situation and congituted the firg regona sysem in the world on port Stae control. The
1982 Paris MOU is an internationa agreement among 18 countries to esablish a coordinated
port Sate control system with respect to vessd safety and pollution prevention gandards and
equipment. One god of the Paris MOU is for member States to ingoect at least 25 percent of
foreign merchant ships entering their respective ports each year.™ If deficiencies that are
clearly hazardous to safety, hedth or environment are discov ered the ship will be detained and
repairs will need to be completed before the ship can leave the port.™ IMO has developed a
dobal strategy for port Sae control and has incorporated in the procedures for such control
the professiond profile, traning and qudification requirements and general operating
quiddines for control officers. This is to ensure that, while the sygems may be regond, the
standards applied will be universal.

The procedures instituted by the Paris MOU initiative inspired the development of port Stae
regimes around the world. Port State control reg mes are now operated in Austrdia, the Asia
Pacific Regon, the Black Sea, the Caribbean Regon, the Indian Ocean, in the M editerranean
Region, Latin America and in West and Central Africa. M ore than 90 courtries are involved
in these different sygems and there are initiatives underway to take the process further by
formaisingthe transfer of information between the different sysems.

® In the Report of the Expert Consultaion on lllegd, Unreported And Unregulaed Fishing organized by the
Government of Austrdiain cooperation with FAO, Sydney 15-19 May 2000 it is suggested that FAO, in concert
with States and other agend es of rdevant competence such as IMO, convenes a conference addressing the
establishment of bilaterd and multilaterd instruments (such as Memoranda of Understanding on port Stete
controls) to deter IUU fishing and related activities. The report dso indicates items to be addressed by such a
conference, see paragraph 52 of the Report. This ideais not, however, reflected in the find version of the IPOA
on 1UU fishing.
" See Report of the Expert Consultaion to Review Port State Measures to Combat Illegd, Unreported and
Unregulated Fishing, Rame, Itdy, 4-6 November 2002.
2 United Nations Convention onthe Law of the Sea of 10 December 1982.

Further referred to as Paris MOU.
| Section 1.3 of the Paris MOU.

See Section 37.1 of the Paris MOU.



The development of port Sae control for the merchant fleet has increased the number of
inspections on internationa shipping and consequently sandards have undoubtedly improved.
Regimes on port Sate control are most effective if such regmes have common goas with the
flag Sate and are initiatives that supplement and do not subgitute flag Sate control. The
principle of flag State responsibility over vessds continues to be the fundamentad principle in
internationa shipping. *

A limited role for port Sate intervention has been envisaged under the M ARPOL 73/78
Convention regarding inspection of certificates and reporting and prosecution of certan
violations.”® Article 218 of the 1982 UN Convention alows for actions related to viol aions
which took place on the high seas and other areas and was quite innovative a the time with
respect to combating marine pollution. It provides indeed that aport Sate may aso take legal
proceedings against a vesse in one of its ports tha is aleged to have discharged a polluting
matter outside that Stat€' s territorial waters or Exclusive Economic Zone “in violation of
gpplicable international rules and standards esablished through the competent internationa
organization or generd diplomatic conference’. It should aso be noted that when the 1993
Torremolinos Protocol'* and the 1995 STCW-F Convention'® will enter into force, these
instruments might eventualy contribute more effectively towards harmonizing the port Stae
control regmes addressing safety of navigation and prevention of pollution with regmes
addressing IUU fishing

The approaches to fisheries-related port Sate control contemplated in Article 8.3 of the Code
of Conduct'®, Article 23 of the 1995 UN Fish Socks Agreement'’, Article V (2) of the 1993
FAO Conpliance Agreement®, paragraphs 52-64 of the IPOA on IUU fishing and severa
regional management agreements, suggest that the concept of port Sate control is highly
rlevant for fishery conservation and management.*® There may therefore be an idea to take
the now widdy gplicable regiona M OUs on merchant shipping as a model and see if some
regiona approaches to fisheries can be developed.

A coastd Sate has, with minor exceptions not relevant in this context, full jurisdiction within
its interna waters. These waters, which include ports, are regarded as part of the land over

12 Critics have damed that the port State control imposes aburden on port States that should be borne by the
flag State. But the key question is how theinternationd society can ded with vessds flying the flag of States not
taking that responsibility.
13 |nternationa Convention for the Prevention of Pollution from Shi ps 1973 as modified by the protocol of 1978
rdlated thereto, Articles 5(2)-(3) and 6(2)-(5).
4 The Torremolinos Internationa Convention for the Safety of Fishing Vessds, superseded by the 1993
Protocol.
15 International Convention on Standards of Traini ng and Watch Keeping for Fishing Vessd Personnd, 1995,
5 FAO Code of Conduct for Responsible Fisheries.
17 Agreement for the Implement ation of the Provisions of the United Naions Convention on the Law of the Sea
of 10 December 1982 rdating to the Consarvaion and Management of Straddling Fish Stocks and Highly
Migratory Fish Stocks adopted in 1995.
18 Agreement to Promote Compliance with Internationa Conservation and Management Messures by Fishing
Vessd's on the High Sess. adopted in 1993
19 The Santiago de Compostd a Internationd Conference on lllegd, Unreported and Unregulated Fishing (25 and
26 November 2002) established that | UU fishing takes advantage of a number of factors induding thelack of
agreed, effective, compatible and stringent port State measures. The Conference further urged the internationd
community to give further consideraion to, among other things, use port State and market State measures to
%a/ent IUU caught fish from entering mark ets, induding bans on importation, landing and transhipment.

The Expet Consultation to Review Port State Measures to Comba 1UU Fishing (4-6 November 2002)
recognized that a possible MOU constitutes one of numerous tools to prevent, deter and diminae I[UU fishing
and considered arange of dements tha might beinduded in aregiond MOU.



which the coastd Sate has sovereignty. A number of port Sates aready exercise individual
port Sate control over foreign fishing vessels voluntarily in their ports, but the IUU fishing
experience strongy suggests the need for a network of mandatory port State cortrols. The
underlying principle formulated in Article 23(1) of the 1995 UN Fish Stocks A greement is
"the right and the duty" of a port Sae to take non-discriminatory measures® in accordance
with internationd law, in order to "promote the effectiveness of sub-regonal, regonal and
dobad conservation and management measures’. Paragraph 2 gecifies, inter dia, inspections
of documents, fishing gear and catch on board which the port State may take on vessels
voluntarily in port. The use of the wording “ inter alia” indicates that other measures may
well be taken. It should be noted that the port Sate may take action in its own right and it
does not need a request from anather Saeto do so. Thus, emphasis needs to be put not only
onthe"right" in Article 23 of the 1995 UN Fish Socks Agreement, but aso on the "duty".

Some Sates have dready enacted into their domestic legslation provisions to gve effect to
the obligations set out in Article 23 of the 1995 UN Fish Socks Agreement. It is, however,
guestionable if dl the rdevant port Sates will take relevant actions within a reasonable time
frame. It is recognized that port State measures may conditute an effective tool to curb 1UU
fishing, especidly if that is undertaken in the context of an internationa arrangement. Such an
arrangement might be a binding agreement??, a M OU which may be binding or not or other
voluntary ingruments such as the newly adopted IPOA on IUUZ The parties should
determinethe legd nature of the instrument.

3. HOWTO ACHIEVE A COMPREHENSIVE AND TRANSPARENT SYSTEM

In order to etablish a workable sysgem, port Sates should adopt harmonized mandatory
obligations for control of foreign fishing vessdls. It may be gprapriate to link such a sysgem
to the RFM Os.

Some conventions that establish RFM Os include provisions on port State control over forel gn
fishing vessels. Some other RFM Os have adopted such controls as part of ther suite of
fishery conservation and management measures. However, most of these bodies have not
worked out an adequate policy to put such provisions into effect. M OUs could have a wider
gpplication since not dl port Saes are members of a RFEM O, because there are regons were
RFM Os are unlikely to be established and finaly because appropriate port measures might
involve more than one RFM O. Nevertheless, a regonal approach to port State control of
fishing vessd’s compliance with conservation and management measures may be founded on
these organizations.

21 SEAFO (South East Atlantic Fisheries Organization) has incorporated these dements in Artide 15 of the

Convention, except the last sentence of paragraph 1 of Artid e 23 of the 1995 UN Fish Stocks Agreement where

it refers to that "when taking such messures a port State shdl not discriminate in form or in fact against the

vessds of any State” This was ddiberatdy left out as parties fdt that such discriminaion could take plece
anst Flag of Convenience (FOC) vessds.

22 In paragrgph 53 of the Report of the Expert Consultation on IUU fishing, Sydney 15-19 May 2000 it is

proposed that States daborate abinding internationd agreement on port State controls to deter IUU fishing. This

is not, however, induded inthe find version of the IPOA on IUU fishing.

% In this paper the concept of aMOU is considered. Whether such aMOU should be binding or voluntary is of
course for the States involved to decide. However, in order to counteract ITUU fishing, a binding instrument
would probably be more effective than a voluntary instrument. When daborating on a MOU, other possible
instruments such as a binding convention or avoluntary Internationd Plan Of Action is not disregarded and the
idess and suggestions inthis pgper may essily be transformed into such instrumentsif so decided.



There are at least three reasons for tha. Firgly, RFM Os were strengthened by the entry into
force of the 1995 UN Fish Stock A greement and their important roleis underlined throughout
the agreement. The 1995 UN Fish Sock A greement has dso inspired coastd Sates and
distant wéaer fishing nations to cooperate in order to establish such organizations in regons
previously not covered by such bodies. Secondly, these organizations are regponsible for
establishing relevant conservation and management measures in areas under respective
purviews. Thus, an inspection in port should therefore examine if the fishing vessd in
guestion has violated any conservation and management measures established by any RFM O.
In addition, compliance with globa conservation measures such as the UN-resolution on the
goba moratorium on all large-scale pelagic drift-net fishing on the high seas™ should of
course be examined. Thirdly, most of these bodies have secretariats, which are up and running
and a lot of expertise and experience on fisheries matters are gathered within those
organizations.

For some RFM Osthe Convention area also includes areas under national jurisdiction, but the
competence to establish conservation and management measures is restricted to areas beyond
the limits of such jurisdiction®® and there are RFM Os where no distinction between areas of
jurisdiction is made for management purposes’®. There are also regional bodies in which the
convention areas apply only to the high seas”’.

IUU fishing may take place by foreign vessdsin waters under the jurisdiction of aport State,
on the high seas by vessds flying the flag of parties or non-partiesto ardevant RFMO. Port
Sates should thus carry out control related to at | east these three situations. In addition aport
Sate should inspect vesses flyingthe flag of another Sate where fishing activities took place
within the waers of tha particular flag Sate. This last point is in particular important when
conservation and management measures concerning shared stocks have been agreed upon
between two or more States. Sometimes fishing is conducted within the EEZ of a party to
such arrangements, but landed in the port of another Sate (dueto port facilities, pricefactors,
distance from fishing grounds etc.). In these cases it is mog likdly that the fishing vessds
leave the waters of a coastd State without being inspected to determine whether the fishing
has been conducted in accordance with gpplicable legislation. This is aso, however, a general
issue as a coasta Sae may seek assigance from a port State to verify that fishing in the
waters of that coastd State has been in accordance with relevant legslation. This may bethe
only way of obtaining the information required for assessing the situation. It should be
mentioned that for example Norway has entered into agreements about cooperation in the
field of monitoring, control and surveillance with a number of Sates.?® This includes the
exchange of information of mutua inspections in ports by parties tothe agreements.

In principle port Sate control should reate to dl areas where marine capture fishing
operations take place. Port States should thus examine that fishing undertaken in these areas
have been in conformity with egablished conservation and management measures. In
summary a port State should examine whether 1UU fishing has taken place in: 1) the

24 UNGA Resolution 46/215,
%5 However, aRFMO may regulae dso within waters under nationd jurisdiction with the consent of the coastd
State, see for example Articl e 6 of the NEAFC Convention.
%6 Thisisthe case for bodies managing highly migratory species.
%7 See the SEAFO Convention (signed in April 2001, but nat entered into force) and the draft for anew RFMO in
the South Indian Ocean (Madagascar, September 2001).

8 such agreements have been conduded with Denmark, Faroe Isl ands, France, Germany, lcd and, Ird and,
Netherlands, Sweden, Russian Federation and United Kingdom.



Regulatory Arez® (RA) by a Contracting Party of a RFM O, 2) the RA by a non-Contracting
Party of a RFM O, 3) waers under nationa jurisdiction of a Contracting Party by a
Contracting Party of aRFMO and 4) waters under nationd jurisdiction of a Contracting Party
by anon-Contracting Party of aRFM O.

Parties to a RFMO are most likely both fishing nations and States having responsibilities as
port States. This may facilitate mandatory port Sate cortrol for bath Contracting and non-
Contracting Party vessels as apart of the organization’s conservation measures that could
havea great impact on IUU fishing. However, vessds conducting lUU fishing move from one
region to another and are therefore not the concern of one RFM O done. In order to establish a
comprehensive sysgem, developing a M OU on port State control between such bodies could
be a way forward. In that context port Sates should have the duty to take action against
vessds having participated in ITUU fishing in areas managed aso by other regonal bodies.
Therefore RFM Os should be encouraged to enter into multilatera agreements on port Sate
control. Such cooperation would be essentia in areas where IlUU fishing is the concern of two
or more regona bodies.

Such apossible M OU on port State control between RAM Os is envisaged to be bindingon al
paties of those bodies. It seems not to be contrary to any legal instrument to enter into
ag eements of this kind. From apracticd point of view negotiations could be carried out by
representatives empowered by each of the regona bodies, followed by a process within the
RFM Os adopting the result of such negotiations. M embers will then have an obligation to
implement these internationa agreed standards into their respective domestic legislation.

A secific problem occurs where a State is nat directly involved in fishing, but acts as aport
Sate only. The question is whether a State with no fishing activity in the area of a RFM O
may qudify to becomea member soldy by operaingas aport Satethat receives landings of
fish or facilitates servicefor thefleet. It is doubtful if such activities meet the concept of «red
interests» in Article 8.3 the 1995 UN Fish Stocks Agreement. If not, such a Sae may not be
entitled to become a member of a RFM O.* However, concerning the duty to cogperate, the
Article refers to rdlevant coastal Sates in general, which includes port Saes. This may
indicatethat a State acting solely as a port State dso may become a member of a RFM O if it
so wishes. If that is not the case, such a Sate should be approached and encouraged by
relevant organizations to become party ether to ardevant RFMO or to apossible M OU on
port State control.

4. ELEMENTS OF A POSSIBLE MEMORANDUM OF UNDERSTANDING*

Some general standards and harmonized procedures should be worked out. A sydem may aso
include measures deding in particular with the problem of “Flag of Convenience” (FOC)-
vessdls, as there is a close link between port Sate control and activities undertaken by such
vessels. Thecdl for port State measures isin many cases based on thelack of implementation
of flag Stateresponsibility. If all flag States complied with ther obligations concerning their
fishing fleets, port Sae control would more or less be superfluous. As mentioned above, the

24The Regulatory Ared’ is the area of competence to establish conservation and management measures within a
RFMO.

30 Attempts to define the concept «red interests» have been carried out without success both in NAFO
(Northwest Atlantic Fisheries Organi zation) and in the process of establishing SEAFO (South East Atlantic
Fisheries Organization).

3 The Expert Consultation to Review Port State Measures to Comba IUU Fishing (4-6 November 2002)
devel oped adraft MOU that could be used as atemplate for regiona approaches in this regard.



joint FAO/IM O Working Group developed a list of criteria for port State control, which
should be examined when considering deveoping such measures. The IPOA on 1UU fishing
aso includes a number of possible measures that should be looked at in this cortext. It is
further of importanceto agree internationally on consegquences for vessels found to bein non-
compliance with internationa conservation and management measures. A M OU should apply
to al vessds engaged in, or supporting, fishing activities including thus fishing vessdls and
vessds trangporting fish and fishery produds.

4.1 “Flagof Convenience” in the context of port State control

Under internationa law the flag Sate is primarily responsible for ensuring compliance with
international minimum standards. Article 94 of the 1982 UN Convention reaffirms this
fundamentd principle, but dso makes clear that flag states have certain obligations especidly
with regard to ensuring compliance with international minimum saf ety, pollution prevention
and social standards. Smilarly, Article 217 of the 1982 UN Convention sets out an obligation
on flag Sates to effectively enforce such international rules, standards and regulations,
irrespective of where the violation occurs. These requirements were incorporated in IM O
Resolution Guiddines to Assist Flag States in the Inmplementation of IMO Instruments (A.
847 [20]).

Article 91 of the 1982 UN Convention requires there to be a "genuine link” between the
vesse and theflag Sate. Although the " genuinelink™ is not expressly defined in the 1982 UN
Convention, other Articles, especidly Article 217, implicitly point to the requirement for at
least an "economic link". This indicates that there should exist within the flag Sate a
substartia entity which can be made responsible for actions of the vessd and on which
pendties of adequate severity can be levied so as to discourage violations of applicable
international minimum rules and standards, wherever they occur.

The FAO Compliance Agreement introduced the concept of flag Sate responsibility in the
fisheries context to the globa leve.®* In many respects the 1995 UN Fish Stocks Agreemat*?
reiterates the concept of flag State responsibility as elaborated in the FAO Compliance
Ageement. It should aso be noted that Section 7.8 of the Code of Conduct in a way
addresses the problems caused by re-flaggng of fishing vessels to FOC-regsters in order to
escape controls. The IPOA on IUU fishing sets out a number of measures aming at
strengthening the flag State obli gations in the context of fisheries.?*

It is commonly acknowledged that one mgor factor related to the problem of IUU fishingare
the activities undertaken by FOC-vessds which often are defined as vessels flyingthe flag of
Saes with gpen shippingregsters. In 1998 the First Joint M inisterid Conference of the Paris
and Tokyo Memorandums of Understanding on Port State Cortrol agreed, in ther joint
ministeria declaration, to take action within IMO for the adoption of conprehensive binding
qudlity criteriafor flag State administrations and shipping registers and to apply dl reasonable
measures to induce flag State administrations with a record of being unable or unwilling to
exercise adequate control over ther vessdsto do so.

As outlined above there have been a number of gobal attemptsto address the issue of FOC-
vessdsin reation to lUU fishing by strengtheningthe flag State obligations. It is unlikely that

32 Thebasic provison being Artide Ill (1)(a), but details are spelled out inthe remains of that Article
% Cf. Artide 18.
34 IPOA paragraphs 34-50.



the problem with gpen shipping regsters will be solved within the foreseegble future. Thus,
new avenues should be explored in order to ded with this chdlenge and in particular
measures in the context of port Sate control should be considered.

A new approach was discussed and agreed upon a a recent annua meeting of CCAMLR
(Convention on the Conservation of Antarctic M arine Living Resources) in 2002. The idea
was that rather than searching for the “genuine link” between the flag State and a fishing
vessd flying its flag, measures should be established whether or not these vessels are under a
traditiona definition of “Flag of Convenience’. Thus, Sates naorious for having flagged
vessels engaged in ITUU fishing should be identified, asit is* convenient” to use some specific
flags to avoid being bound by conservation and management measures. Although many IUU-
vessels tend to be flagged to Saes with so-caled open regsters, the point of this new
gpproach is to get around the general problem of “Flag of Convenience’ related to such
registers. In principle Sates with resricted shipping registers could aso beregarded aFOC in
afishing context if it is “convenient” to fly the flag of that Sae to conduct IUU-fishing. In
order to distinguish between genera FOC-Sates/vessdas and this new gproach CCAM LR
ageed to use the terminology “Flag of Non-Conplianceg” (FONC). CCAM LR adopted a
resolution on FONC implying, among other things, that Contracting Parties and non-
Contracting Parties cooperatingwith CCAM LR should prohibit landings and transhipments of
fish and fish products from FONC-vessds?>*

Some RFM Os and Sates dready operate ligs of vessds regarded as being IUU-vessds. The
CCAM LR-resolution has awider gpplication, as dl fishingvessds flying aFONC-flag would
beregarded as IUU-vessds when operatingin the CCAM LR-area. *

In this context it is also gppropriateto mention that ICCAT (International Commission for the
Conservation of Atlantic Tunas) has adopted the concept of listing specific lUU Sates by
agy eeing on a measure identifying States whose vessds have been fishing for tuna and tuna-
like species in a manner which diminishes the effectiveness of ICCAT conservation and
management measures. Contracting Parties of ICCAT shal prohibit import of Atlantic bigeye
tuna from the Sates listecf”. 10T C (Indian Ocean Tuna Commission) has not gone as far as
ICCAT by listing Sates, but has agreed on a resolution calingupon the parties to refuse port
access to “flag of convenience vessds, which are engaged in fishingactivities diminishingthe
effectiveness of measures adopted by 10TC”.*® However, in determining which vessds this
resolution is targeting, there has to be some kind of understanding between the parties of
|OT C about which flags such vessds areflying

It is importat to agree on criteria for characterizing a Sate as a FONC-Sate. Such criteria
could include: possible reply and action (or raher non-action) by the flag Sate when
approached by the rdevant RFMO; number of vesses engaged in IUU fishing, whether the
flag Sate has a “history” of non-compliance; record in areas under the responsibilities of

% See Resolution 19/XXI.

%8 It should dso be mentioned that for example Canada grants access to its waters and ports only to fishing
vessds from a State with which Canada has favourable fishery rd aions. The listed Staes are those that
consistently co-operate with Canada on internationd fisheries conservation objectives, induding sound
conserv aion and management of fish stocks off the coasts of Canada

37 cf. Recommendation by ICCAT regarding Belize, Cambodia, Honduras and St. Vincent and the Grenadines
pursuant to the 1998 resolution concerning the unreported and unregulated caches of tunas by large-scd e
longline vessd's inthe Convention Area, entered into force 15 October 2001.

38 10T C Resolution 99/02 caling for Action Against Fishing Activities by Large-Scale Flag of Convenience
Longline Vessds.



other RFM Os etc. It is equaly important to agree on procedures to maintain such a list,
including the ddetion of States, which after being listed have taken appropriate actions to
cooperate withtherdevant RFMOs.

To gve full effect to such an approach, other regonal bodies should adopt similar measures.
This issue might be considered for inclusion into a M OU on port Sate control. As possible
consequence of beingregarded as aFONC-Sate specific actions, for example denia of access
toits ports, could be taken when avessd flyingtheflagof that Satecalls a aport of aparty
toaRFM O.

4.2 Listing of vesse's

At its annud meeting in 2002 CCAM LR agreed to adopt a scheme to promote compliance
with CCAMLR conservation measures® by Contracting Party vessds and a scheme to
promote compliance with CCAMLR conservation measures by non-Contracting Party
vessds®. These schemes imply tha procedures were agreed upon for the establishment and
maintenance of lists of fishing vessdas (IUU Vessd list) found to have engaged in fishing
activities in the CCAM LR-area in a manner, which has diminished the effectiveness of
CCAM LR-measures. Also procedures for the remova of vesses from the lUU Vessd list
have been adopted. Further Contracting Parties of CCAM LR have agreed to take a number of
gppropriate domestic actions against vesses appearing on the IUU Vessd list, such as the
refusa of the grantingof ther flag and not authorizinglandingor transhipment in ports. This
measure might imply that thephysica vessd could be denied such rights also when operated
by othersthan those who paticipated in thefishing. This option isinspired by the Norwegan
experience over a number of years showing that with such measures in place vesse owners
think twice before engagng in IUU fishing. Some have seen the second hand vaue of their
vessds decrease dramatically as the market for lUU-vessels in the North Atlantic d most
disappeared. Thisis dueto thefact that shipping brokers are awar e of these vessels and advise
paentid buyers.

Duringthe 7th session of the IOTC*, aresolution was adopted to establishing alist of vesses
presumed to have carried out |UU fishing in the IOTC Area*® It identifies inter alia criteria
for establishing such presumption, provides for listing and “ del eting from list” mechanisms as
wdl as sharing of information. The resolution goplies primarily to large-scale fishing vessels
flyingthe flag of non-contracting parties. At its annua meetingin 2003, the resolution will be
reviewed and as gppropriate revised with aview “to extend it to other types of 1UU fishing
activities of non-Contracting Party vessds and, to Contracting Party, Co-operating non-
Contracting Party vessdls’*?

There may be cases where vessels could be regarded as IUU-vessds even if the flag Sateis
not considered to be a FONC-Sate. This is due to the fact that being regarded as a FONC-
Sae would require some kind of arecord of non-compliance as a flag State. Just one or two
incidents would hardly be enough, but the vessd responsible for those incidents could be
characterized as an lUU-vessd. It should thus be considered also to deny vessds agppearingon
those listings access to ports of partiesto apassible MOU.

39 cf. CCAMLR Consarvation Messure 10-06 (2002).

% CF. CCAMLR Conservation Measure 10-07 (2002).

1 |t was held in Victoria, Seychdles, on 2-6 December 2002,

42 Resolution 02/05 was adopted on "Establishing a List of Vessds Presumed to Have Caried Out Illegd,
Unregul ated and Unreported Fishing inthe IOT C Area”

“3 Resol ution 02/05, paragrgph 11.
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NEAFC (North East Atlantic Fisheries Commission) is working towards the establishment of
asimilar sysem.*

ICCAT has taken a different gpproach. At the annua meeting in 2002, ICCAT adopted a
measure concerning the establishment of a record of large scale fishing vessels* authorized to
operate in the Convention area (a so-called “white list”).*® This implies that only vesses
gppearing on the list are regarded as being fishing in conformity with applicable ICCAT-
measures. Therecord is maintained by the ICCAT-secretariat based on information submitted
by Contracting Parties, co-operating non-Contracting Parties or a fishing Entity. Vessels that
are not entered into the record are deemed not to be authorized to fish for, retain on board,
tranship or land tuna and tunalike species. The measure puts a number of obligations on the
parties concerning their vessels that are included in the record. Parties to ICCAT shall take
measures, under their applicable legslation, to prohibit, amongst other things, the
transhipment and landing of tuna and tunalike species by large scale fishing vessels which
are not entered into the ICCAT record. [IOTC has taken up a similar approach at its annua
meeting in 2002*" during which it adopted a resolution®® concerning the establishment of an
IOTC record of vessds over 24 meters authorised to operate in the IOTC Areaas wdl as a
recommendation*® with aview to prevent those lUU fishing vessels from being entered in the
IOT C Record before the former Resolution enters into force,

4.3 Prior notice of port access

Port States should require al foreign vessds having engaged in fishing activities or
trangporting fish and fishery products to provide prior notice of the intention to usea port, its
landing or transhipment facilities.

Paragraph 55 of the IPOA on IUU fishing sets out some minimum requirements for prior
notification in order to ascertain whether the vesse has engaged in or supported lUU fishing.
Elements mentioned are information related to the identity of the vessd, including its
authorization to fish and activities undertaken.

The following vessd-related information might be required: Name of vessd, registration
number (IMO number, if avalable)®®, flag of vessd, regster and port of regstration,
internationa radio call sign, name and address of owner (telephone numbers, fax, e-mail). In
order to get a complete picture it should be considered to request the following additional
information: length, vessd monitoring sysem (VMYS), goss ton (GT), navigational

* Seethe Report of PECCOE (Permenent Committee on Control and Enforcement), 3-4 October 2002.
4° Flshl ng vessds larger than 24 metres inlength overdl.

® Cf. Recommendation by ICCAT concerning the establishment of an ICCAT record of vessds over 24 metres
authorized to operatein the Convention Areawhich is expected to enter into force in June 2003.

4 © Held in Victoria, Seychelles, on 2-6 Deoember 2002,

8 Resol ution 02/06 concerni ng the Establishment of an 10T C Record of V essds Over 24 Meters Authorised To
Operate In The IOTC Area.

Recommendanon 02/07 on the Implementation of the Resolution Concerning the IOTC Record of Vessds.

% More and more States are examining the “ history” of fishing vessdsin an IUU context. It could be a di ffi cult
task, as vessds tend to change ownership, flag, name and internaiond radio cadl sign. The Expert Consultaion
to Review Port State Messures to Combat IUU Fishing (4-6 November 2002) considered that the use of a unique
fishing vessd numbering system could be auseful tool for the effective implementation of aMOU on port State
messures. It noted that asystem for numbering vessds is goplied in IMO based on the Lloyds register far-pl ay
system.
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equipment, previous flag and date of change, previous names and date of change including
their names and addr ess.

Concerning fishing licences (authorizations/permits) the following information should be
gven to the port authorities: Vessd authorized to fish, including conditions such as aress,
scope and duration, identification of species and fishing gear authorized.

An advance notification should be gven within a reasonable time limit enabling the port
authorities to verify the information submitted and to be prepared for an ingection (if the
vessd is dlowed into port).

4.4 Denid of accessto port

An agpect of some significance concerns access of fishing vessels to foreign ports. As the
concept of "port Sde denid" has become established within the maritime industry as a
mechanism to ensure compliance with the Internationd Safety M anagement (ISM) Code, it
may be possibleto seek to utilise such mechanism to curb IUU fishing.

Whether such a measure is in full conformity with generd internationa law has been subject
to some debate. Through this debate, the evidence concerning customary law and Sate
practice reinforces the view that the coasta Sate has the right to exclude forei gn merchant
vessels from entering its ports. States may of course grant right of access by means of treeties
or other agreements that create alegd obligation. The 1995 UN Fish Stocks Agreement has
rightly stated the governing principle of internationda law in that nothing in Article 23 “ affects
the exercise by Sates of ther sovereignty over ports in their territory in accordance with
internationa law”.>* According to paragraph 56 of the IPOA on IUU fishing the port Sate
should not adlow the vessd to land or tranship fish in its ports if a port State has clear
evidencethat the vessd which has been granted access to port has engaged in 1UU fishing By
using the term “having been granted access” there is an indication that such access dso may
be denied if the port State so decides. It is thus generdly recognized that the right of the
coastd State to deny access to its ports in respect of fishing vessels is not in dispute. In
deciding whether to grant that consent, and subject only to agreed commitments, the port
Saeisfreetoimpose such conditions as it wishes. Thus, accessto aport of another Sateisa
privilege, not a right. Exceptions from this basic principle would be for reasons of force
majeur e or distress or for rendering assistance to persons or vesses in danger or distress.

It has been argued that restrictions on access of fishing vessds to foreign ports would be in
contradiction to free trade and provisions of GATT/WTO? and in particular the argument has
been made that the free transit provisions of Article V would be compromised by such
restrictions. It should, however, be noted that nathing in the GATT/WTO regulations
derogates from the basic principle of Stae sovereignty over ports. Furthermore no right of
entry is esablished under these provisions.

Port Sates should consider denying port access to vessels tha engage in or support 1UU
fishing. By grantingan IUU-vessd theright to useits port, theport Sate might be, directly or
indirectly, supporting lUU fishingif the vessd is alowed to refud and re-supply. It should be

>l See Artide 23 (4).
*2 Generd Agreement on T aiffs and Trade/World Trade Organi zation.



-12 -

mentioned that some States have implemented into their domestic legslation provisions
banning the use of ports by vessdsparticipatingin lUU fishing.>

If parties to aM OU on port State control agree to develop lists of lUU-vessels and FONC-
Sates, it should be considered to deny access to ports for vessels on thelist or vesses flying
theflag of that particular Sate. In addition vessels may not be dlowed into ports of the paties
if theport Sate when considering the prior ndtification by the vessd is nat satisfied with the
information submitted.

However, to deny access for avessd that has been fishingwithin waters under jurisdiction of
aport Sate might not be gppraopriateat dl. Indeed in a case of non-compliance, the port Sate
would have a number of reactions availabl e, including prosecution and might welcome such a
vessd to itsport in order to institute lega proceedings against the vessd.

45 Port State obligations

According to Article 23 of the 1995 UN Fish Socks Agreement, port States shal not
discriminate in form or in fact against the vessels of ay Sate. This suggests tha port Sates
as a basic principle should treat their vessds and foreign vessels on equd terms. It could be
argued that other means of control of vesses flagged to the port Sae* may replace the
obligation on mandatory port Sae control. As mentioned before, the Paris M OU requires that
a least 25% of the merchant fleet be inspected. A similar approach, with different leve of
inspection frequency, could be considered also for M OUs on port Sate control of fishing
vessds. Other parameters such as the size of vessds, FONC or FOC-vessds, produdion
vessels etc. could aso be reevant. There are, however, good reasons for arguing that al
forei gn fishing vessds should be subject to mandatory port Sate control.

Paragraph 57 of the IPOA on IUU fishing provides that States should publicize portsto which
foreign flagged vessels may be permitted admission. Some States have so many portsthat it
would amost beimpossibleto man them 24 hours aday al year round. So this may beaway
forward where lack of resources is a chdlenge. It should dso be mentioned that some States
have singled out just a few portsto wherethe foreign fishing fleet has access.>® Paragraph 57
aso requires that States should ensure that such designated ports have the capacity to conduct
inspections. This would mean that the responsible authorities are capable of conducting the
foreseen inspections and that these are finaized within a reasonabl e time frame.

In order to have a wide application of port Sate measures for counteracting IUU fishing, it
should be recognized that creasting avareness about, and capacity building in port Sate
measures, especialy in developing countries is vital.>®

%3 Canada (cf. Coastd Fisheries Protection Act (R.S.C. 1970,c.C.21) Sections 3 and 4, and Coastd Hsheries
Protection Regulations (C.R.C. 1978 c.413), Section 5, lcdand (cf. Artide 3 of Act No 228 April 1988
concerning fishing and processing by foreign vessds in Icdand’s excdusive economic zone), Norway (cf.
Regulation No. 1130 of 23 December 1994 concerning the entry into and passage through Norwegian territorid
waters).

>4 For instance, veri fying that vessds are equipped with VMS (Vessd Monitoring Systems), observers on board
etc.

5 |t could be questioned whether such a designaion of just a few ports would be in conflict with trade
regul@ions as thismay &ffect the distribution of catches to the fishing plants.

*"The Expert Consultation to Review Port State Measures to Comba IUU Fishing (4-6 November 2002)
recommended with respect to follow-up action by FAO tha programmes of assistance to facilitate human
resource development and institutiond strengthening should be daborated and implemented, induding legd
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4.6 Port inspections

Vessd inspections are akey management tool for monitoring and control. Port inspections are
considerably easier to conduct than those a sea due to the safety factor of not having to ded
with the motion of the sea on boarding and disembarking, or during the inspection itself.
Naturaly, it will be impossible to observe fishing and processing operations during an
inspection in port, but it should nevertheess be possible to reconstruct the fishing activities of
thevessd. In addition to formalities such as identification etc, aport inspector should be able
to determine thefishing pattern, catches, and verify thefish on board through an inspection. It
should dso be possible to check the hold and condruction of the fishing gear. Even if not
landed, information about the fish on board the vesse may in some cases adso be deaermined
as precisely as desired.

When examiningthe record of aparticular vessd, the inspector should bein possession of dl
reevant conservation and management measures in force for the arealareas where the vessel
conducted its fishing. The vag mgority of RAM Os have published the conservation and
management measures in force on their respective web sites.

In exercising ther duties, aport Sate ingector must be properly qudified and authorized by
theport Sae authority to carry out port Sate ingections. Thus minimum standards for port
Sae inspectors should be agreed upon. In order to achieve the qualifications required
adequate training courses should be developed. Such courses may include eements such as an
overview of the relevant conservation and management measures that gply, information
sources which should be examined such as log books, vessd monitoring systems (VM S) for
vaidation of information gven by the master of the fishing vessd, species identification,
catch landing monitoring, including determining conversion factors for the various gpecies
and products, fishing vessd boardingfinspection, hold inspections and caculaion of vesse
hold volumes. Furthermore inspectors should be trained in gear inspections and guided in
collection of evidence in order to be prepared for apossible challenge by the flag Sate or for
apossible court case.

The procedures for inspections would aso require common understanding and international ly
accepted standards. Thus achecklist for inspection should be worked out.

Paragr aph 58 of the IPOA on IUU fishing lists information that should be collected during an
inspection in port. This lig of information may be considered as minimum requirements and
include information regarding the flag State of the vessd and identification details;, name,
nationdity and qudifications of the master/fishing master; fishing gear, catch on board,
including origin, species, form and quantity and tatal landed/transhipped catch. It is referred
adso to aher information required by rdevant RFM Os or cther international agreements.
Such additiond information might include information regarding fishing licences
(authorizations and permits to fish), “the higory” of avessd such as previous flag, previous
name, previous owner etc., thefishing trip itself (commencement of fishing, which areas have
been visited, when the trip ended etc.) and quantities staying on board after discharge (if
relevant).

assistance, in deveoping countries so as to promote the full and effective implementation of port State messures
to comba 1UU fishing.
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It might be considered, as it is contained in the Paris MOU, to esablish a two-gep approach;
an initid inspection of the vessd, followed by a more detailed ingoection if thevessd during
theinitia inspection becomes suspected of failing to meet the required standards. However, a
comprehensive inspection of fishing vesse would be required to verify if it has conducted
IUU fishing or not.

A port Sate ingector should decide on the consequences if the vessd is found to be in non-
compliance with conservation and management measures established for areas to which the
MOU gplies.

4.7 Possible actions

If there are reasonable grounds for believing that a foreign fishing vesse has been fishing
contrary to applicable conservation and management measures, the port State should choose
from among severa possible courses of action. The gopropriateness of such actions would of
course depend on the seriousness of the violations in question. The crucid point is to ascertain
whether an activity or activities could be defined as “ undermining’ agreed measures. It might
be an idea to draw upon the list of activities that are characterised as serious violations in
Article 21.11 of the 1995 UN Fish Stocks A greement and use it as a quiddine for when to
take action against a fishing vessd also in port. It should be mentioned tha the European
Union®” and NEAFC®® have worked out similar lists.

Paragr aph 59 of the IPOA on IUU fishing advises that theport Sae may take actions withthe
consent of, or upon the request of, the flag Sate. Possible actions with the concurrence of the
flag Sate may include awide range of options pursuant to relevant domestic legislation of the
flag Sate. In this context, however, the chdlenge is to agee on actions that the port Sae
should at lesst take against avessd without the concurrence of the flag State.

Paragr aphs 56 and 59 of the IPOA on IUU fishinginclude actions that should be taken by port
Sates if a foreign vessd is found to have engaged in IUU fishing Two commitments are
specificaly mentioned; it should not alow the vessd to discharge/tranship and the matter
should be reported to the flag State of the vessd and to the rdevant RFM O. There is,
however, a reference to any other action consistent with internationa law. As mentioned
above, a port Sate has full jurisdiction over its ports and may consider a wide range of
reactions. In apossible M OU the chalenge will beto agree on certain minimum standards for
actions against vessds found to be conducting lUU fishing.

Further it is sdf-evident that if a vessd is found to have violated gpplicable legislation in
waters under jurisdiction of the port Sate, it should exercise jurisdiction as acoastal Sate and
institute proceedings accordingy .

Generdly spesking, a Sate is not normaly entitled under internationd law to institute legal
proceedings against aforeign vessd for fishingviolations that have taken place solely in areas
outside the nationd jurisdiction of that State. There are, however, exceptions tothis rule. One
exception concerns vesses without nationality fishing on the high seas. The IPOA on IUU
fishing cdls on al Sates (including port States) to take action against such vessdls. At lesst

>" Coundil Regulaion (EC) establishing a list of types of behaviour which seriously infringe the rules of the
common fisheries policy (1999/C 105/03).

%8 Artide 20 of the Recommendation on a Scheme of Control and Enforcement in respect of Fishing Vessds
fishing in Aress beyond the Limits of Nationa Jurisdictionin the Convention Area
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some States take the view tha a vessd without naionality on the high seas is subject to the
jurisdiction of any State. The domestic laws of Canada, Norway, and the United Sates
respectively authorise each of those States to take enforcement action against such vesses
under certain circumstances.

An dternative concept could be to make it an offenceto arrivein port having conducted lUU
fishing irrespective whether the activities have been undertaken within waters under the
jurisdiction of the port Sate, within waters under the jurisdiction of another Sate or on the
high seas. Such an offence will thus be committed upon entry into port itself and thereby
avoiding jurisdictional problems and the fishing vessd may be prosecuted under domestic
legslation.

If this last ideais not considered appropriate, prosecution in general would be excluded and
aternative measures, so-caled administrative reactions, should be agreed upon.

4.7.1 Refusal to dlow landing of catch

Severa RFM Os*® have introduced the concept of refusa to alow landing catches resulting
from IUU fishing. A direct ref erenceto such an gpproach is aso set out in Article 23.3 of the
1995 UN Fish Stocks Agreement. These measures can betaken by any Sateindividually and
they do na require collective action. However, such measures are often included in schemes
deding with non-Contracting Party vessels engaged in fishing activities in the areas of
competence of aparticular RFM O. It is presumed tha a non-Party vessd observed fishing in
that areais undermining gpplicable conservation and management measures and requires such
vessds to be ingected before they are dlowed to unload. No landings or transhipments will
be permitted in a Contracting Party port unless vessels can establish that the fish were caught
outside the area of gpplication or in conformity with conservation and management measures
in force. The master of the vessd may however rebut the presumption of IUU fishing. Also
the IPOA on IUU fishing refers to similar measures in paragraph 63.

The argument has been made that aso the prohibition of landing and transhipment would be
contrary to the free transit provision in Article V of GATT/WTO. Beyond the question of
access discussed above, measures restricting or banning landings and transhipment are
associated with violation of conservation and management measures and thus could be
regarded as a norma feature of environmenta agreements aming a the conservation of
natura resources.®

Norway hastaken amoreradica approach by esablishing a generd prohibition on landing of
catches presumed to deriving from IUU fishing.®* It is a ban on landing of fish from stocks
that are subject to Norwegan regulatory measures and have not been taken pursuant to a
fisheries agreement between Norway and the flag State or by avessd regstered in a Sae
with which Norway does nat have a fisheries agreement. Further it is prohibited to land in a

%9 See NAFO/GC doc. 97/6, CCAMLR Conservaion Measure 10-07(2002) and Annex F of the Report of 17"
Annud Meding of NEAFC. ICCAT has agreed tha vessds with are not on ther “ white lig” should be
prohibited from landing or transhipping (this messure is expected to enter into force in June 2003).

0 Artide XX of the Genera Agreement on Tari ffs and Trade 1994 permits a State to goply exceptions to free
tradein certain circumstances. Artide XX (b) deds with messures that are * necessary to protect human, animd,
or plant life or hedth” and Artide XX(g) which dlows for measures “ rdaing to conservation of exhaustible
natura resources’.

ol ct Regulation of 6 August 1993 rdating to a prohibition on landing fish caught in waters outside Norwegian
jurisdiction, amended 29 June 1999.
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Norwegan port catches consisting of fish caught in contravention of provisions lad down by
RFM Os, including catches taken by nationals of Satesthat are not parties to such a RFM O.
These prohibitions gply irrepective of whether the fish has been caught in an area under
jurisdiction of aparticular Sateor in internationa waters.

If avessd isfound to have participated in IUU fishing, the minimum action taken by the port
Sate should beto refuseto alow landingor transhipment of catches regardless of whether the
specific fish derive from [UU fishing.

4.7.2 Detention

At the Third Session of the Conference on the Sraddling Fish Socks®® a clause that would
enable the port Satesto detain afore gn vesse was included in the Revised Negotiating Text
prepared by the Chairman of the Conference®. In later drafts, however, further mention of
detention of vessels was excluded. This does not mean that the concept is without vauein this
context, and it should be kept in mind for future considerations. It should be mentioned that
the ParisM OU includes provisions for detention of vessels until adeficiency is rectified.®

Activities undertaken by avessd are under the primary responsibility of the Sate alowing
that particular vessd to fly its flag In a fisheries context this concept of “flag Sate
responsibility” means in essence that the State shal ensure that fishing vessds operating
under its flag do not engage in activities undermining the effectiveness of conservation and
management measures. Some States, however, appear unable or unwilling to fulfil this
responsibility. Theremay be situations where aport State has clear grounds for beieving that
a vessd will continue 1UU fishing if it is dlowed to proceed to sea A passible approach
would be that a port Sate which is nat satisfied tha a flag State is willing to exercise
effectively its responsibilities concerning the fishing vessd concerned (based on established
criteria), may detain the vessd until the flag State takes control over the vessd.

It is convenient to note tha the Expert Consultaion to Review Port SateM easures to Combat
IUU Fishing (4-6 November 2002) ageed that a port Sate could choose between severd
possible actions with the exception of detention, arrest or ather corpora punishment against
the crew. The Consultation considered, however, refusal to permit afishingvessd to leave its
port pending consultation with the flag State of the vessd to be an appropriate action.

4.7.3 Forfeiture

May Sates have established legislation alowing an appropriate body to confiscate vessels,
gear and equipment used for unlawful fishing and any fish derived from such activities.
Generdly spesking, forfeiture by a port Sate of a vessd that has operated outside waters
under its jurisdiction would not be in accordance with international law. Concerning gear and
equipment, theinternationa community would hardly accept confiscation. It could be argued
that for fish derived from 1UU fishing, the situation would be different.

62 United Nations Conference on Straddling Fsh Stocks and Highly Migratory Fish Socks (14-31 March 1994,
%3 Draft text: «The port State may detain avessd for such reasonable period as is necessary for the flag State to
teke control of thevessd or otherwise teke responsibility for enforcement purposes. If the port Stete detains a
gfssel _for this purpose it must promptly inform the flag State».

Paris MOU, Section 37.1ff.
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Paragraph 21 of the IPOA on [UU fishing provides that Sates should, among other measures,
deprive nationds under its jurisdiction of the benefits accruing from IUU fishing In acase
related to a fishing vessd, such benefits would of course be the vaue of the catch. This
paragraph is included in the section of the IPOA promoting responsibilities for dl States. A
similar provision is included in the Code of Conduct, but in the section promoting flag Sate
duties®®. Even if the IPOA on IUU fishinglimits such actions to nationals of a State, it should
be considered to widen the application of such measures for all Sates to take actions,
irrespective of the naiondity of the [IUU-fishers. This would be epecidly relevant for ITUU-
catches intended for landing in aport of another State than theflag Sate. Thus, there may be
circumstances where avessd should be alowed or ordered to land a catch derived from IUU
fishing, but the port Stae might confiscate the vaue of the catch. In some cases such an
agpproach would actudly be a better solution than arefusd to dlow landing and thus let the
fishing vesse search for another port Sae dlowingit to discharge.

4.8 Information and reporting

Paragraph 64 of the IPOA on IUU fishing provides that Sates should enhance cooperation,
includingthe flow of relevant information, anongand between rdevant RFM Os and Sates.

In order to enhance transparency and better efficiency of the implementation of agreed
conservation and management measures, results of port ingpections should be communicated
to the rdevant Sates and bodies without delay. Furthermore, a standard report form would
assist in harmonizing results of port ingoections. Inthis context it should be mentioned that
NEAFC and NAFO (Northwed Atlantic Fisheries Organization) have agreed on aformat and
pratocols for eectronic exchange of fisheries monitoring, inspection and surveillance
information (The North Atlantic Format)®. This includes in principle aso results of port
inspections.”’

When developing a harmonized communication sysem for port ingections, it is important
that various eements can be easily identified. For this purpose the agreed internationa codes
for Sates, fish gecies, vessd categories, vessd activities and fishing gear including their
devices and attachments should be used.®®

As rapid exchange of information is essentid, a sysem should embrace a communication
facility that dlows for a direct, computerized exchange of messages between States and
between port States and RFM Os. If this is working, notorious lUU-vessels will have nowhere
to hide. Port State control datathat is being made availabl e through a transparent sy sem may
initsdf change the atitude anonglUU-operators.

It should be considered to use the newly developed North Atlantic Format for exchange of
information as aformat for the flow of information in the context of apossible M OU.

85 Cf. paragraph 8.2.7. of the Code of Conduct.

66 Data exchange protocols for d ectronic transmission shal be X.25 and X.400. The format incudes: category,
datadement, field code, type, content and definitions.

7 NEAFC has not yet agreed on a system of port State control, but is discussing this within PECCCE
(Permanent Committee on Control and Enforcement), see report of 3-4 October 2002. However, NEAFC has
established a full-fledged computeri zed system for the purpose of flow of other information. NAFO has adopted
harmonized port State control tha indudes dectronic exchange of information based on the North Atlantic
Format.

%8 |S0-3 flag State code, FAO 3-dphacode for fish sped es, FAO Alpha code for fishing vessds, FAO Alpha
code for vessd activities, FAO Alpha Code for gear types and FAO 3-a pha code for atachment or device
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Also the establishment of a database could be an important tool for port State ingectors in
enablingthem to identify the flags, fishing vessels and operators that need to be checked more
closdly or specific actions taken. In order to assist port Sates, it is essentid to have at ther
disposa up to-date information on individua vesses which have a record of IUU fishing.
Such a database could be established and mantaned by FAO, ganting access to the
information contained in the base to RFMOs, relevant coasta States, port Sates of such
organizations and other cooperating port Saes®®

5. IMPLEMENTATION OF PORT STATECONTROL OF FOREIGN FISHING
VESSELS INTO DOMESTIC LEGISLATION

The design of legislation on port Sate control will of course differ from Sateto Satein line
with policy objectives and legslative traditions. Some points are, however, universa. There
is surdly need for clarity, simplicity and flexibility. Further the legislation should be easy to
implement. In order to respond to changng needs regarding fisheries management, the details
of the sysgem would require certain flexibility. This would imply that rulesthat are liable to
freqguent modifications should be expressed in subsidiary legslation. In practice the
agopropriate level will depend upon the degree of flexibility required. However, the main lines
of the administrative sy stem, which includes the administration of the control services and the
power of fisheries inspectors, should belaid down in the basic law. M ost legslative traditions
would aso require that the power to make subsidiary legslation is clearly spdled out in the
law itsef and so are pendties and clauses setting out offences which sometimes aredrafted in
very precise and detail ed language.

Many Sates have adso included in the fisheries lav specific clauses deding with forfeiture,
This would be action that could be taken in addition to or instead of pendlties.

Possible regulations or other subsidiary legslation might build on the e ements discussed
above which would include: scope of gpplication, prior natice of access, denia of access,
inspection procedures, criteria for the evauation of compliance (characterizing lUU fishing),
reporting requirements and reactions.

It might also be considered whether these measures sha | apply to dl foreign fishing vessels or
whether separate legislation should apply for vessds having fished within areas of jurisdiction
of the port State. As outlined above, prosecution would generdly be excluded when TUU
fishing has taken place outside areas under the jurisdiction of the port Sate. Other means of
reaction would thus have to be established.”® However, most of the remaining eements would
berdevant for both categories of fishingvessdls.

6. CONCLUSIONS
The 1982 Law of the Sea Convention while providing very little on port State jurisdiction

paves the way towards developing port gate measures for combating IUU fishing. Besides
these provisions, other internationa instruments conventions concerning namely marine

% The Expert Consultation to Review Port State Measures to Comba |UU Fishing (4-6 November 2002)
recommended with respect to follow-up action by FAO that the establishment of a database concerning rel evant
Eort State messures should be considered.

% This would be even more important in case theideais not pursued of making it an offenceto enter aport i f
IUU fishing has been conducted.
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pollution, navigation and safety at sea are and will continue to be of enormous importance in
crafting port State measures, a nationd, regiond and gobd leve. In the paper the author
has sought to bring severa sources together so as to gve an initial overview of the complex
framework of law and of the mgor developments that have alowed putting forward and
considering possible € ements of aM emorandum of Understanding on port State measures for
combating 1UU fishing. Inevitably the discussions must go on to support the effective
development of such instrument, as gppropriate, within one or more RFM Os.
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